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SPECIAL EDUCATION CITIZEN COMPLAINT (SECC) NO.  17-39 

PROCEDURAL HISTORY 

On May 11, 2017, the Office of Superintendent of Public Instruction (OSPI) received a 
Special Education Citizen Complaint from the parent (Parent) of a student (Student) 
attending the Bremerton School District (District).  The Parent alleged that the District 
violated the Individuals with Disabilities Education Act (IDEA), or a regulation 
implementing the IDEA, with regard to the Student’s education.  In reviewing the Parent’s 
complaint request, the Special Education Section identified that she did not provide a 
copy of the complaint to the District. 

On May 12, 2017, OSPI called the Parent regarding the complaint and left a message.  
On May 16, 2017, OSPI sent the Parent a letter, stating that she would need to provide a 
copy of her complaint to the District before OSPI could open the complaint.  On May 19, 
2017, the Parent called OSPI and left a message, stating that she provided a copy of her 
complaint to the District.  Additionally, she sent a follow-up email, stating that she provided 
the District with a copy of her complaint. 

On May 19, 2017, OSPI acknowledged receipt of this complaint and forwarded a copy of 
it to the District Superintendent on the same day.  OSPI asked the District to respond to 
the allegations made in the complaint. 

On June 9, 2017, OSPI received the District’s response to the complaint and forwarded 
it to the Parent on June 12, 2017.  OSPI invited the Parent to reply with any information 
she had that was inconsistent with the District’s information. 

On June 22, 2017, OSPI received the Parent’s reply and forwarded that reply to the 
District on June 23, 2017. 

On July 11, 2017, OSPI requested additional information from the District.  On July 12, 
2017, OSPI received the requested information from the District and forwarded the 
information to the Parent on July 13, 2017. 

OSPI considered all of the information provided by the Parent and the District as part of 
its investigation. 

OVERVIEW 

During the 2015-2016 school year, the Student was a resident of another Washington 
school district and was eligible to receive special education and related services under 
the category of multiple disabilities.  In February 2016, the Student was moved to an out-
of-state residential treatment facility.  In February 2017, the Student enrolled in the 
District.  In April 2017, the District completed the Student’s evaluation, developed the 
Student’s individualized education program (IEP), and later that month, began providing 
the Student special education services at her home.  From April 27 through May 12, the 
District stopped providing the Student services because of health concerns staff identified 
in the Student’s home.  In May 2017, the District resumed providing services to the 
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Student at a local state agency office.  In June 2017, the District amended the Student’s 
IEP to include additional annual goals.  The Parent alleged that the District failed to follow 
procedures for developing and implementing the Student’s IEP.  The District denied the 
allegations. 

ISSUES 

1. Did the District follow procedures for developing the Student’s individualized education 
program (IEP) during the 2016-2017 school year? 

2. Did the District follow procedures for implementing the Student’s IEP during the 2016-
2017 school year? 

LEGAL STANDARDS 

Definition of a Free Appropriate Public Education (FAPE): A “free appropriate public 
education” (FAPE) consists of instruction that is specifically designed to meet the needs 
of the child with a disability, along with whatever support services are necessary to permit 
him to benefit from that instruction.  The instruction and support services must be provided 
at public expense and under public supervision.  They must meet the State’s educational 
standards, approximate the grade levels used in the State’s regular education system, 
and comport with the child’s IEP.  Hendrick Hudson District Board of Education v. Rowley, 
458 U.S. 176, 186-188, (1982).  Every student eligible for special education between the 
ages of three and twenty-one has a right to receive a FAPE.  34 CFR §300.101; WAC 
392-172A-02000.  An eligible student receives a FAPE when he or she receives, at public 
expense, an educational program that meets state educational standards, is provided in 
conformance with an IEP designed to meet the student’s unique needs and includes 
whatever support services necessary for the student to benefit from that specially 
designed instruction.  34 CFR §300.17; WAC 392-172A-01080. 

FAPE Entitlement: A free appropriate public education (FAPE) must be available to every 
student between the ages of three and 21 who has been determined eligible for special 
education and who resides in the state of Washington.  The obligation to make FAPE 
available to each eligible child begins no later than the child’s third birthday and an IEP 
must be in effect by that date.  If a child’s birthday occurs during the summer, the child’s 
IEP team will determine the date when services under the IEP will begin.  34 CFR 
§300.101; WAC 392-172A-02000. 

IEP Definition: An IEP must contain a statement of: (a) the student’s present levels of 
academic achievement and functional performance; (b) measurable annual academic 
and functional goals designed to meet the student’s needs resulting from their disability; 
(c) how the district will measure and report the student’s progress toward their annual IEP 
goals; (d) the special education services, related services, and supplementary aids to be 
provided to the student; (e) the extent to which the student will not participate with 
nondisabled students in the general education classroom and extracurricular or 
nonacademic activities; (f) any individual modifications necessary to measure the 
student’s academic achievement and functional performance on state or district-wide 
assessments; (g) ESY services, if necessary for the student to receive FAPE; (h) 



(Citizen Complaint No. 17-39) Page 3 of 17 

behavioral intervention plan, if necessary for the student to receive FAPE; (i) emergency 
response protocols, if necessary for the student to receive FAPE and the parent provides 
consent as defined in WAC 392-172A-01040; (j) the projected date when the services 
and program modifications will begin, and the anticipated frequency, location, and 
duration of those services and modifications; (k) beginning no later than the first IEP to 
be in effect when the student turns 16, appropriate, measurable postsecondary goals 
related to training, education, employment, and independent living skills; and transition 
services including courses of study needed to assist the student in reaching those goals; 
(l) beginning no later than one year before the student reaches the age of majority (18), 
a statement that the student has been informed of the rights which will transfer to him or 
her on reaching the age of majority; and (m) the district's procedures for notifying a parent 
regarding the use of isolation, restraint, or a restraint device as required by RCW 
28A.155.210.  34 CFR §300.320; WAC 392-172A-03090 (effective January 29, 2016). 

IEP Development: The IEP meeting serves as a communication vehicle between parents 
and school personnel, and enables the IEP team to make informed decisions regarding 
the: student’s needs and appropriate goals; extent to which the student will be involved 
in the general education curriculum and participate in the general education environment, 
and state and district-wide assessments; and services needed to support that 
involvement and participation, and to achieve the agreed-upon IEP goals.  The IEP team 
must consider the parents’ concerns and the information they provide regarding their 
student in developing, reviewing, and revising IEPs.  64 Fed. Reg. 48 12473 (March 12, 
1999) (Appendix A to 34 CFR Part 300, Question 9).  34 CFR §§300.321, 300.322, 
300.324 and 300.328; WACs 392-172A-03095, 392-172A-03100, and 392-172A-03110. 

The parent is an integral part of the IEP development process.  The district must consider 
the parent’s concerns and any information s/he provides.  The district is not required, 
however, to adopt all recommendations proposed by a parent.  The team must work 
toward consensus on IEP content, but if team members are unable to reach consensus 
it remains the district’s responsibility to ensure that the IEP includes the special education 
and related services that are necessary to provide the student with a free appropriate 
public education.  An IEP may therefore be properly developed under IDEA procedural 
requirements, yet still not provide the student all of the services that the parent believes 
are necessary components of the student’s educational program.  64 Fed. Reg. 48 12473-
74 (March 12, 1999) (Appendix A to 34 CFR Part 300, Question 9). 

IEP Development for a Student with Behavioral Needs: In developing, reviewing, and 
revising each student’s individualized education program (IEP), the team must consider 
the use of positive behavioral interventions and supports and other strategies to address 
the student’s behavior.  34 CFR §300.324(a)(2); WAC 392-172A-03110(2). This means 
that in most cases in which a student’s behavior impedes his or her learning or that of 
others, and can be readily anticipated to be repetitive, proper development of the 
student’s IEP will include positive behavioral interventions, strategies, and supports to 
address that behavior.  64 Fed. Reg. 48, 12479 (March 12, 1999) (Appendix A to 34 CFR 
Part 300, Question 38). A functional behavioral analysis (FBA) and behavioral 
intervention plan (BIP) must be used proactively, if an IEP team determines that they 
would be appropriate for a child.  For a child with a disability whose behavior impedes his 
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or her learning or that of others, and for whom the IEP Team has decided that a BIP is 
appropriate, the IEP Team must include a BIP in the child’s IEP to address the behavioral 
needs of the child. Questions and Answers on Discipline Procedures (OSERS June 2009) 
(Question E-1 and E-2). 

Consideration of Special Factors:  In developing, reviewing, and revising each student’s 
individualized education program (IEP), the team must: consider the use of positive 
behavioral interventions and supports and other strategies to address the student’s 
behavior; consider the language needs of the student; in the case of a student who is 
blind or visually impaired, provide for instruction in Braille and the use of Braille unless 
the IEP team determines, after an evaluation of the student’s needs, that instruction in or 
the use of Braille is not appropriate for the student; consider the communication needs of 
the student, and in the case of a student who is deaf or hard of hearing, the student’s 
language and communication needs, opportunities for direct communications with peers 
and professional personnel in the student’s language and communication mode, 
academic level, and full range of needs including opportunities for direct instruction in the 
student’s mode of language and communication; and, whether the student needs 
assistive technology devices and services.  34 CFR §300.324; WAC 392-172A-03110(2). 

IEP Implementation: At the beginning of each school year, each district must have in 
effect an individualized education program (IEP) for every student within its jurisdiction 
who is eligible to receive special education services.  34 CFR § 300.323; WAC 392-172A-
03105.  A school district must develop a student’s IEP in compliance with the procedural 
requirements of the IDEA and state regulations.  34 CFR §§300.320 through 300.328; 
WAC 392-172A-03090 through 392-172A-03115.  It must also ensure it provides all 
services in a student’s IEP, consistent with the student’s needs as described in that IEP.  
The initial IEP must be implemented as soon as possible after it is developed.  Each 
school district must ensure that the student’s IEP is accessible to each general education 
teacher, special education teacher, related service provider, and any other service 
provider who is responsible for its implementation.  34 CFR §300.323; WAC 392-172A-
03105. 

Definition of Parent: IDEA defines the term “parent” as: a biological or adoptive parent of 
a child; a foster parent; a guardian generally authorized to act as the child's parent, or 
authorized to make educational decisions for the student; an individual acting in the place 
of a biological or adoptive parent including a grandparent, stepparent, or other relative 
with whom the student lives, or an individual who is legally responsible for the student's 
welfare; or a surrogate parent who has been appointed in accordance with WAC 392-
172A-05130.  The state is not defined as a “parent,” even if the student is a ward of the 
state.   34 CFR §300.30(a); WAC 392-172A-01125(1).  If the biological or adoptive parent 
is attempting to act as the parent, and when more than one party meets the qualifications 
to act as a parent, the biological or adoptive parent must be presumed to be the parent 
unless he or she does not have legal authority to make educational decisions for the 
student.  34 CFR §300.30; WAC 392-172A-0125.  However, if a judicial order identifies a 
specific person or persons to act as the “parent” of a child or to make educational 
decisions on behalf of a child, then that person or persons will be determined to be the 
“parent” for purposes of the child’s special education program and services.  Use of the 
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term “parent” includes adult students whose rights have transferred to them pursuant to 
WAC 392-172A-05135.  34 CFR §300.30; WAC 392-172A-01125(3). 

FINDINGS OF FACT 

1. During the 2014-2015 school year, the Student attended high school in another 
Washington school district (school district 1) and was eligible to receive special 
education and related services under the category of multiple disabilities. 

2. During the 2015-2016 school year, the Student moved to another Washington school 
district (school district 2) and resided in a “group home”.1  The staff at the Student’s 
“group home” acted as the Student’s foster parent.  From September 2015 until 
February 2016, the Student attended a nonpublic agency in Washington state, paid 
for by school district 2.  In October 2015, school district 2 developed the Student’s 
annual individualized education program (IEP). 

3. In February 2016, the Student’s “group home” closed and the Student was unenrolled 
from school district 2.  The State of Washington moved the Student to an out-of-state 
residential treatment facility.  The Student remained at the residential treatment facility 
until February 2017.  Based on the documentation provided in this complaint, the 
residential treatment facility did not develop a new IEP for the Student in October 2016 
when her IEP from school district 2 expired. 

4. On September 13, 2016, the out-of-state residential treatment facility issued the 
Student’s progress report for “the first grading period of 2016-2017”.  The report 
included grades for the Student’s math, social studies, English, and science courses.  
The report stated, the Student “struggles to focus during lessons” and “will only work 
for 2-4 minutes before showing non-compliance or aggression”. 

5. On February 2, 2017, a Washington State Department of Social and Health Services 
(DSHS) social worker emailed a District psychologist and copied the Parent, two 
private organization social workers, a County Superior Court guardian ad litem, and 
another DSHS employee.  The DSHS social worker stated the Student was traveling 
from the out-of-state residential treatment facility and was scheduled to arrive in the 
District on February 4 or February 5, 2017, and asked about scheduling an initial 
meeting to discuss providing support services to the Student and her family. 

6. On February 8, 2017, the DSHS social worked emailed the District psychologist and 
attached documents from the Student’s out-of-state residential treatment facility, 
including the Student’s “master treatment plan”, “positive behavioral support plan-
cheat sheet”, and a “keys to working with [the Student]” tip sheet. 

7. The Student’s “master treatment plan” stated the Student has “limited expressive 
language and lacks daily living skills for placement in a less restrictive environment”.  
The treatment plan also stated the Student could be discharged when her 

                                            
1 OSPI independently acquired the Student’s IEP developed by school district 2 because neither the District 
nor the Parent provided this information as part of this complaint. 
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communication skills increased and her self-injurious and aggressive behaviors with 
others decreased.  The Student’s treatment plan further stated after the Student was 
discharged, she would need “living arrangements, education & IEP, medication 
management, [and] therapy”.  The treatment plan also included the following 
“measurable goals”: 

• Resident will begin to increase emotional awareness and emotional regulation through 
the use of coping skills. 

• Resident will increase task completion when prompted by staff member. 
• Resident will not engage in behaviors that require restraint for safety 30 out of 30 days 

in a month. 

8. The Student’s “positive behavioral support plan-cheat sheet” included procedures to 
prevent the Student’s self-injurious behavior, physical aggression, verbal aggression, 
and tantrums.  The Student’s “tip sheet” stated the biggest motivators for the Student 
were music, schedules and timers, and included “keys to working with [the Student]” 
such as the Student’s preferences and how to identify when the Student’s aggressive 
behavior may be escalating. 

9. On February 9, 2017, the DSHS social worked emailed a District special education 
teacher and attached documents from the Student’s residential treatment facility, 
including the Student’s “positive behavioral support plan-cheat sheet”, and a “keys to 
working with [the Student]” tip sheet. 

10. Also on February 9, 2017, the DSHS social worker emailed the District psychologist, 
stating that the Student’s last IEP was developed by school district 1 in December 
2014.  The social worker forwarded a copy of an email she received from the 
residential treatment facility’s dean of academics, stating that “[school district 1] is the 
last school who wrote an IEP for [the Student]” 2 and that the IEP was likely not current.  
The dean of academics also stated the residential treatment facility “cannot write IEP’s 
for out of state children”. 

11. On February 9, 2017, a District psychologist, the DSHS social worker, a private 
organization social worker, the Parent, the special education teacher, a District 
assistant high school principal, and the District assistant director of special services 
(assistant director) met at a District high school to discuss providing special education 
services to the Student.  The District’s response to this complaint stated that at the 
meeting, the Parent reportedly stated that the Student was having a “tough time 
getting used to sleeping, routines, and being around family” and asked for “a vacation 
to get [the Student] used to being [at] home”. 

12. According to the District’s response to this complaint, on February 21, 2017, the DSHS 
social worker enrolled the Student in the District. 

                                            
2 It is unclear from the documentation in this complaint why the social worker and the out-of-state treatment 
facility were unaware of the Student’s October 2015 IEP from school district 2, which was in place when 
she moved to the residential facility in February 2016. 
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13. Also on February 21, 2017, the District psychologist referred the Student for a special 
education evaluation in the areas of reading, math, writing, cognitive, health and 
development, adaptive behavior, social/emotional and behavioral, and 
communication.  The referral form stated the Student transferred from a residential 
treatment facility and that the District was “unable to locate a current IEP as one was 
not completed while the Student was at [the residential treatment facility]”.  The form 
also stated the Student was previously enrolled in the District and the “last IEP 
completed by the District staff was in June 2010”.  At that time, the Student was eligible 
to receive special education services under the category of multiple disabilities.  The 
form further stated the Student had a “DSHS guardian”, was “a ward of the state,” and 
had been “recently placed in the home of her biological mother”. 

14. The District’s documentation in this complaint includes an undated “notice of referral” 
which the District sent to the DSHS social worker and to the Parent.  The notice stated 
that within 25 days, the District would review the Student’s “available existing records” 
because “there is good reason to believe that the Student is a candidate for evaluation 
relative to potential eligibility for special education”. 

15. On February 22, 2017, the DSHS social worker provided written consent for the 
District to evaluate the Student in the areas of reading, math, writing, cognitive, health 
and development, adaptive behavior, social/emotional and behavioral, and 
communication. 

16. According to the District’s response to this complaint, in February and March 2017, 
the District psychologist and the special education teacher “scheduled multiple home-
visits in order to meet with the family and begin the assessment process for 
determining continued eligibility and placement for [the Student]”. 

17. On March 2, 2017, the District psychologist emailed the DSHS social worker and the 
District assistant director, stating that he had scheduled a home visit with the Student 
and Parent for the next day. 

18. On March 7, 2017, the District psychologist emailed the Parent, requesting to 
schedule a second home visit.  On March 9, 2017, the psychologist emailed the 
Parent, thanking her for allowing the psychologist and the special education teacher 
to visit the Student in the home. 

19. On March 20, 2017, the District psychologist emailed the special education teacher, 
the District assistant director, the assistant principal, and the DSHS social worker 
regarding the Student’s scheduled visit to the high school.  The psychologist stated 
the purpose of the meeting was to “gather school information to complete [the 
Student’s] special education evaluation” and that later they would “meet as a team 
and discuss placement and service options”. 

20. According to the District’s response to this complaint, on March 23, 2017, the District 
psychologist, the District assistant director, and the DSHS social worker meet to 
discuss “the conditions of the home in which [the Student was] residing”.  According 
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to the District’s response to this complaint, during the discussion, the social worker 
reportedly stated she was “not concerned with any issues in the home because any 
complaints just come to her anyway”. 

21. According to the District’s response to this complaint, on March 27, 2017, the District 
requested the Student’s educational records from school district 1.  It is unclear from 
the District’s documentation why it waited four weeks to request the records.  Based 
on the District’s response to this complaint, the District did not request records from 
school district 2 until May 23, 2017, when it learned the Student had attended school 
district 2. 

22. Also on March 27, 2017, District staff made a report to child protective services, stating 
that there were environmental concerns regarding the Student’s home that included 
unsafe entry into the home, an odor similar to mold, unsanitary conditions, and 
fleabites on family members. 

23. According to the District’s response to this complaint, on March 30, 2017, the DSHS 
social worker hand delivered copies of the Student’s educational records from school 
district 1.  The records show that school district 1 developed the Student’s IEP on 
December 3, 2014 and included an intervention plan, which addressed the Student’s 
aggressive behavior through the use of aversive interventions.3  The December 2014 
IEP stated the Student’s most recent evaluation was completed on February 2, 2012, 
but also indicated that the Student was reevaluated in December 2014.4 

24. The District was on break April 3-7, 2017. 

25. The District sent an undated meeting notice to the Parent, the Student’s grandfather, 
the special education teacher, the District psychologist, the assistant principal, the 
District assistant director, and a District speech language pathologist (SLP), notifying 
them of a meeting to review the results of the Student’s evaluation.  The meeting was 
scheduled for April 13, 2017. 

26. On April 13, 2017, the Parent, the Student’s grandfather, the special education 
teacher, the District psychologist, the assistant principal, the District assistant director, 
and the SLP met to review the results of the Student’s evaluation.  The evaluation 
report stated the Student was initially found eligible for special education services on 
September 24, 2003, under the category of developmental delay.  The evaluation 
report further stated the Student had a severe intellectual impairment and language 
impairment, and that the Student was unable to complete “standardized assessments 
in a one-on-one setting” in the areas of reading, writing, and math, “due to issues of 
attention, concentration, and compliance”.  The evaluation further stated the Student 
had a history of physical aggression, verbal aggression, and self-injurious behaviors, 

                                            
3 Since July 2015, Washington state has prohibited the use intervention plans which include aversive 
interventions. 

4 The Student’s October 2015 IEP from school district 2 also states that the Student was evaluated in 
December 2014. 
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and that the Student has not been “successful participating in public classroom 
instruction”.  The evaluation report stated it is unsafe for the Student to be around 
other students because of the Student’s frequent aggressive behaviors and that the 
Student must be supervised at all times for the Student’s safety.  The evaluation report 
stated the Student responded well to written and verbal schedules, using “first/then” 
language, and to timers while the Student waits to engage in a preferred activity.  The 
evaluation report recommended that the Student receive specially designed 
instruction (SDI) in the areas of adaptive behaviors, social/emotional behaviors, 
communication, and cognition.  The evaluation also recommended a quiet and calm 
environment with a few students and that the curriculum focus on “introducing the 
Student to appropriate behavior in a setting outside her home including safely riding 
in a vehicle, behavior management and attending to a task”.  The evaluation further 
recommended completing a functional behavioral assessment and discussing 
whether a behavioral intervention plan would be appropriate for the Student because 
of her history of aggressive behaviors. 

According to the District response to this complaint, the evaluation group discussed 
the Student’s “ability to comply with the demands of school” and how to build the 
Student’s endurance to attend school longer than one hour a day without getting tired. 

27. The District sent an undated notice of the evaluation results to the Parent.  The notice 
stated the Student was eligible to receive special education services in the areas of 
cognition, adaptive behavior, communication, and social/emotional behavior. 

28. On April 20, 2017, the special education teacher emailed the Parent to schedule a 
home visit for April 24, 2017.  According to the District’s response to this complaint, 
the special education teacher and the SLP contacted the Parent to discuss the 
Student’s draft IEP annual goals and to “set up two trial days in order to see what time 
worked best for [the Student] and the family”. 

29. On April 24, 2017, the District psychologist emailed the DSHS social worker, stating 
“Day 1 of instruction was a success! More to come.”  According to the District’s 
response to this complaint, on April 24, 2017, the special education teacher, the SLP, 
and a District paraeducator met the Student, in her home, for the “first trial day” to 
provide services and build rapport with the Student.  Also according to the District’s 
response, later that evening, staff reported to the District assistant director that the 
carpet and furniture at the Student’s home was moist and smelled strongly of mold 
and mildew, that mold was growing on the walls of the home, and that the staff had 
“sore throats and could not get the smell of the home out of their noses or clothes”. 

30. According to the District’s response to this complaint, on April 25, 2017, the SLP and 
the paraeducator again met with the Student in her home to provide services and build 
rapport with the Student.  The District’s response stated later that evening, the 
paraeducator sought medical advice at an urgent care clinic for a “severe allergic 
reaction to mold exposure” and did not return to work the rest of the week. 
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31. The District’s response to this complaint included an undated meeting notice, which 
was sent to the Parent, the special education teacher, the District psychologist, and 
the SLP, notifying them of a meeting to develop the Student’s IEP.  The meeting was 
scheduled for April 26, 2017. 

32. On April 26, 2017, the Student’s IEP team, including the Parent, met to develop the 
Student’s IEP.  The IEP stated the Student’s “educational performance was impacted 
by deficits in responses to instruction” and “significant delays in cognition, 
communication, social/emotional behaviors, medical issues, and adaptive behavior”. 
The IEP also stated the Student had not been in a public school setting for several 
years and that during the evaluation, the Student attempted to “bite, scratch, hit, and 
kick staff when completing tasks” and refused to participate in academic assessments 
so it was difficult to obtained accurate information on the Student’s skills.  The IEP 
further stated the Student needed to develop the prevocational skills to follow simple 
verbal directions and follow single step directions.  The IEP stated the Student would 
receive instruction at home and work towards transitioning into a classroom setting.  
The IEP also stated that the Student’s behavior impeded her learning and provided a 
list of “behavioral strategies to incorporate to assist [the Student] in being successful”.  
The IEP did not include a behavioral intervention plan (BIP), and did not indicate if the 
IEP team discussed if an emergency response protocol was needed.  The IEP 
included annual goals in the areas of adaptive behavior, cognitive, social/emotional 
behavioral, and vocational training, as follows: 

• Adaptive Behavior: The Student will demonstrate effective communication by using 
pictures to communicate her needs from 0 out of 5 opportunities to 3 out of 5 
opportunities as measured by observation every grading period. 

• Cognitive: the Student will display self-control in the classroom or at home by sitting 
and completing a project with staff or peers from 0 out of 5 projects to 3 out of 5 projects 
as measured by observation and teacher data collection every month. 

• Social/Emotional Behavioral: The Student will decrease self-injurious behaviors from 
0 out of 5 opportunities to 3 out of 5 opportunities as measured by observation every 
grading period. 

• Vocational and Transitional: The Student will follow verbal directions from 0 out of 5 
opportunities to 3 out of 5 opportunities as measured by observation every grading 
period. 

The IEP provided for specially designed instruction (SDI), related services, and 
accommodations/modifications and provided for the following services: 

• Adaptive Behavior: 10 minutes, 5 times per week – home setting 
• Cognitive: 20 minutes, 5 times per week– home setting 
• Social/Emotional Behavioral: 10 minutes, 5 times per week – home setting 
• Vocational and Transitional: 10 minutes, 5  times per week – home setting 
• Communication: 30 minutes, 1  time per week – home setting 

The IEP also provided for a 1:1 paraeducator “for safety” 60 minutes a day in the home 
setting.  The IEP stated an SLP would deliver the Student’s services and a special 
education teacher would monitor the services.  The IEP also stated the IEP team 
determined that the Student was eligible for extended school year services (ESY). 
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33. According to the District’s response to this complaint, on April 27, 2017, the SLP 
“called in sick due to a severe reaction to mold exposure in [the Student’s] home”.  
The District’s response stated that the special education teacher notified the Parent 
that the SLP was ill and that the District would contact the Parent when the SLP was 
able to resume providing services to the Student.  The response also stated the District 
assistant director contacted the DSHS social worker “to inform her of the serious 
health concern in the household” and that the District was looking for a different 
location to provide services to the Student. 

34. The District’s response to this complaint included an undated prior written notice, 
proposing to provide the Student’s services in a new location such as private office 
facilities or teletherapy due to “health concerns in the home”.  The notice stated, “the 
staff has been experiencing health issues from providing instruction in the home”.  The 
District proposed to initiation the action on April 27, 2017. 

35. The District’s documentation in response to this complaint included a Student data 
tracking documentation that showed the District did not provide services to the Student 
April 27–May 12, 2017. 

36. On May 1, 2017, the DSHS social worker emailed the District psychologist, stating 
that she was “starting to get a bit frustrated because [the Student was] still not in 
school.  Especially, since it appears that the teacher cannot be in the home because 
of the health concerns”.  The social worker asked if the Student could meet with the 
teacher in another location and asked about the timeline for the Student to begin 
attending school at the high school. 

37. According to the District’s response to this complaint, on May 1, 2017, the District 
assistant director, the special education teacher, the DSHS social worker, and the 
District psychologist met to discuss possible locations to provide the Student with her 
services, including teletherapy. 

38. On May 5, 2017, the DSHS social worker faxed the District a copy of the Superior 
Court records regarding the dependency proceedings involving the Student.  
According to the District’s response to this complaint, the District believed that the 
Student was a dependent of the Court and had been deferring to the DSHS social 
worker regarding decisions instead of the Parent, even though the Student was 
residing with the Parent.  The District’s response also stated, “it is not clear to the 
District who had educational decision-making authority for the Student”. 5 

39. According to the District’s response to this complaint, on May 10, 2017, the DSHS 
social worker, a DSHS supervising social worker, the District assistant director, and 
the District psychologist attended a meeting to discuss the Student.  The District’s 
response stated that the District psychologist asked the DSHS social worker to bring 
all the Student’s educational records.  The District’s response also stated the DSHS 

                                            
5 The District’s response to this complaint included a Superior Court order signed on March 17, 2017, stating 
that the Student would be placed with the Parent and that the matter was under continued Court supervision 
but the order did not identify an educational liaison for the Student. 
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supervising social worker secured an office space for District staff to use to provide 
services for the Student. 

40. The District’s response to this complaint included an undated prior written notice, 
proposing to provide the Student’s services at a local state agency office beginning 
on May 15, 2017.  The notice stated, “the team6 met to discuss the Student’s program” 
and determined that the Student will work on communication systems and transitions.  
The notice also stated the District would update “the Student’s information and IEP as 
[they] gather data”.  The notice further stated the team discussed different settings 
where the staff could provide services to the Student, including: home instruction, in 
a school building, teletherapy with Skype, nonpublic school, and residential facilities. 

41. On May 19, 2017, the Parent filed this citizen complaint, alleging that the District failed 
to include academic annual goals in the Student’s IEP and failed to provide the 
Student services. 

42. According to the District’s response to this complaint, on May 23, 2017, the Student’s 
records became available on the Comprehensive Education Data and Research 
System (CEDARS) and the District identified school district 2 as the Student’s prior 
district before the Student was moved to the out-of-state residential placement.  The 
District’s response to this complaint also stated on this same day, it requested the 
Student’s records from school district 2. 

43. On May 30, 2017, the Parent drafted a note requesting the Student be excused from 
her services on Wednesdays.  In response, the District issued an undated prior written 
notice, proposing to provide the Student’s services four days a week instead of five 
days, beginning on May 31, 2017.  The notice stated the Parent requested the Student 
be excused on Wednesdays. 

44. On June 5, 2017, the District sent a meeting invitation to the District psychologist, the 
special education teacher, the SLP, the Student, the Parent, the District assistant 
director, a District occupational therapist (OT), and another District special education 
teacher, notifying them of a meeting to “revise the Student’s IEP”.  The notice stated 
the Student’s IEP team collected data on the Student and wanted to discuss her 
academic needs.  The notice stated the meeting was scheduled for June 7, 2017. 

45. On June 5, 2017, the Student’s IEP team, including the Parent, met to discuss revising 
the Student’s IEP. 

46. Later on June 5, 2017, the District issued prior written notice, proposing to change the 
Student’s placement to the nonpublic agency the Student had attended during the 
2015-2016 school year when she was enrolled in school district 2.  The notice stated 
the IEP team met on June 5 to discuss the Student’s placement in consideration of 
the additional Student data collected.  The notice stated the District had “some data 
on [the Student’s] baseline skills” and could amend the IEP to include academic goals.  

                                            
6 The prior written notice did not indicate who was part of “the team”. 
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The notice further stated the Student’s April 2017 IEP was developed when the IEP 
team “did not have any previous academic information” but the District provided 
services to the Student which addressed recognizing letters, numbers, shapes and 
colors, tracing and writing, matching and sorting tasks, and regulating her emotions.  
The notice stated the District would ask the local state agency to continue to utilize 
their offices to provide the Student with her services until the Student was enrolled in 
the nonpublic agency. 

47. The Student’s June 7, 2017 IEP amendment stated the IEP team met to review the 
collected Student data and revise the Student’s annual goals based on that data and 
discuss the Student’s program.  The IEP stated the “data does not show a consistent 
pattern of her academic skills due to aggressive behaviors to self and others”.  The 
IEP further stated the Student would continue to work on transition and compliance 
and that another IEP revision was likely needed once the IEP team collected Student 
data in the area of occupational therapy.  The IEP also stated that the Student was 
not eligible for ESY services based on the Student data collected and applied to the 
District’s regression model.  The amended IEP included annual goals in the areas of 
adaptive behavior, social/emotional behavioral, vocational training, reading, writing, 
and math as follows: 

• Adaptive Behavior (Social Skills): The Student will demonstrate effective 
communication by using pictures to communicate her needs from 0 out of 5 projects 
to 3 out of 5 projects as measured by observation every grading period. 

• Adaptive Behavior (School Behavior): The Student will display self-control in the 
classroom or at home by sitting and completing a project with staff or peers from 0 out 
of 5 assignments to 4 out of 5 assignments as measured by observation every grading 
period.7 

• Reading: The Student will demonstrate effective letter recognition from 0 out of 5 
assignments to 4 out of 5 assignments as measured by observation every grading 
period. 

• Writing: The Student will trace or write her first name from 0 out of 5 assignments to 2 
out of 5 assignments as measured by observation every grading period. 

• Math: The Student will demonstrate effective use of a calculator to help identify 
numbers 1-20 from 1 out of 5 assignments to 4 out of 5 assignments as measured by 
observation every grading period. 

• Social/Emotional Behavioral (Goal 1): The Student will decrease self-injurious 
behaviors from 0 out of 5 opportunities to 3 out of 5 opportunities as measured by 
observation every grading period. 

• Social/Emotional Behavioral (Goal 2): The Student will decrease aggressive behaviors 
toward others from 0 out of 5 opportunities to 3 out of 5 opportunities as measured by 
observation every grading period. 

• Vocational and Transitional: The Student will follow verbal directions from 0 out of 5 
opportunities to 3 out of 5 opportunities as measured by observation every grading 
period. 

The IEP revised the Student’s SDI and related services as follows: 
• Adaptive Behavior: 10 minutes, 5 times per week – home setting 

                                            
7 The cognitive goal identified in the Student’s April 2017 IEP was renamed adaptive behavior (school 
behavior) in the Student’s June 2017 amended IEP. 
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• Reading: 8 minutes, 5 times per week– home setting 
• Writing: 7 minutes,  5 times per week– home setting 
• Math: 8 minutes,  5 times per week– home setting 
• Social/Emotional Behavioral: 10 minutes,  5 times per week – home setting 
• Vocational and Transitional: 7 minutes,  5 times per week – home setting 
• Communication: 10 minutes,  5 times per week – home setting 

The IEP continued to provide for a 1:1 paraeducator “for safety” 60 minutes a day in 
the home setting and still stated an SLP would deliver the Student’s services and a 
special education teacher would monitor the services. 

CONCLUSIONS 

Issue 1: IEP Development – The Parent alleged that the District failed to develop the 
Student’s individualized education program (IEP) because academic goals were not 
included in the Student’s April 2017 IEP.  An IEP may be properly developed under the 
IDEA procedural requirements, yet still not provide the student all of the services that the 
parent believes are necessary components of the student’s educational program.  Here 
the District developed the Student’s April 2017 IEP, which provided for specially designed 
instruction and annual measurable goal in the areas of adaptive behaviors, 
social/emotional behaviors, communication, and cognition, which was consistent with the 
recommendations of the Student’s April 2017 evaluation report.  The April evaluation 
report noted that in March/April 2017, the Student was not able to complete academic 
assessments given her attention span and stamina, and therefore could not obtain 
baseline data to develop academic goals.  However, once the District obtained additional 
data regarding the Student’s academic abilities in the areas reading, writing, and math, it 
revised the Student’s IEP in June 2017 to include annual measurable goals in those 
areas.  The District has substantiated that it followed procedures for developing the 
Student’s academic goals. 

In developing, reviewing, and revising each student’s IEP, the team must consider the 
use of positive behavioral interventions and supports and other strategies to address the 
student’s behavior.  This means that in most cases in which a student’s behavior impedes 
her learning or that of others, and can be readily anticipated to be repetitive, proper 
development of the student’s IEP will include positive behavioral interventions, strategies, 
and supports to address that behavior.  For a child with a disability whose behavior 
impedes her learning or that of others, and for whom the IEP team has decided that a 
behavioral intervention plan (BIP) is appropriate, the IEP team must include a BIP in the 
child’s IEP to address the behavioral needs of the child.  Although the Student’s April 
2017 IEP stated that the Student’s behaviors impeded her learning and provided for 
behavior strategies, the District did not include a BIP as part of the Student’s IEP or 
provide any documentation showing it was taking steps to comply with the 
recommendation in the Student’s April 2017 evaluation report to conduct a functional 
behavioral assessment (FBA) and discuss whether developing a BIP would be 
appropriate for the Student.  Additionally, given the Student’s self-injurious and 
sometimes violent behavior toward others, the IEP team should have considered if an 
emergency response protocol was appropriate. 
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Issue 2:  IEP Implementation – A “free appropriate public education” (FAPE) consists of 
instruction that is specifically designed to meet the needs of the child with a disability, 
along with whatever support services are necessary to permit her to benefit from that 
instruction.  A FAPE must be available to every student between the ages of three and 
twenty-one who has been determined eligible for special education and who resides in 
the State of Washington.  Here, the District was aware the Student was eligible for special 
education services in Washington state because the Student had previously received 
special education services in the District, and the District was in possession of the 
Student’s IEP developed in December 2014 by school district 1, which indicated the 
Student had continued to be eligible for special education services in December 2014.  
Additionally, given the nature of the Student’s multiple disabilities, there was nothing to 
indicate that the Student no longer required special education services, or at the very 
least, accommodations and related services under a section 504 plan.  Here, the Student 
enrolled in the District in February 2017, but the District did not offer and did not provide 
any educational services to the Student, special education or otherwise, until April 2017, 
after the District completed its evaluation of the Student and developed the Student’s IEP.   
Although the Parent did not object to the Student’s exclusion from school or lack of 
instruction during this time, the District was responsible for offering and providing FAPE 
to the Student once she was enrolled in the District.  Since the District knew the Student 
was eligible for special education services, it should have provided at least some 
instruction to the Student in an evaluative placement until it determined the appropriate 
placement and services for her.  The District must also ensure it provides the services in 
a student’s IEP, consistent with the student’s needs as described in that IEP.  Here, the 
District failed to provide or attempt to provide any services to the Student from April 27 

through May 12, 2017, while it searched for a new placement for the Student to receive 
services once the District determined her placement at home was no longer appropriate.    
The District is obligated to ensure that it provides services to eligible students in 
accordance with the student’s IEP.  Because of this failure, the Student was prevented 
from accessing her specially designed instruction for 12 additional school days.  The 
District, therefore, will provide the Student compensatory services to address the missed 
services. 

Based on the Student’s April 2017 IEP, the Student’s IEP team determined that 60 
minutes per day of services were appropriate for the Student to address the areas of 
adaptive behavior, social/emotional behavioral, vocational training, reading, writing, and 
math.  From February 21, 2017, when the Student enrolled in the District until April 21, 
2017, when the Student began receiving services, there were 38 days of school.  
Additionally, from April 27, 2017, when the District began looking for a new location to 
provide services until May 12, 2017, when the District found an office space, there were 
12 days of school.  Accordingly, the District will provide the Student with 50 hours of 
compensatory services to address the instruction the Student would have received if the 
District would have provided FAPE and services consistent with the Student’s IEP.  
Because the compensatory services will be delivered in the same manner as identified in 
the Student’s IEP, an individual setting, a minute-for-minute award of compensatory 
education is necessary.  The compensatory services can occur over the summer of 2017 
and will be provided by a certificated special education teacher. 
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CORRECTIVE ACTIONS 

By or before August 25, 2017, September 8, 2017, September 29, 2017, October 27, 
2017, January 12, 2018, and March 9, 2018, the District will provide documentation to 
OSPI that it has completed the following corrective actions. 

STUDENT SPECIFIC: 
1. By or before August 25, 2017, the District will meet with the Parent to develop a 

schedule for a total of 50 hours of compensatory services in the areas of adaptive 
behavior, social/emotional behavioral, vocational training, reading, writing, math, and 
communication.  Services may occur over the summer of 2017 and must be provided 
in addition to any services stated in the Student’s IEP.  Services will occur in a one-
on-one setting and be provided by a certificated special education teacher.  The 
District will provide OSPI with documentation of the schedule for services by or before 
September 8, 2017. 

The District must provide OSPI with documentation by October 27, 2017, and again, 
by January 12, 2018, of the compensatory services provided to the Student.  This 
documentation must include the dates, times, and length of each session, and state 
whether any of the sessions were rescheduled by the District or missed by the 
Student. 

The District must either provide transportation necessary for the Student to access 
these services, or reimburse the Parent for the cost of providing transportation for 
these services.  If the District reimburses the Parent for transportation, the District 
must reimburse the Parent for round trip mileage at the District’s privately owned 
vehicle rate. 

By or before March 9, 2018, the District must provide OSPI with documentation that 
it has completed compensatory services for the Student.  This documentation will 
include the dates, times, and length of each session, and state whether any of the 
sessions were rescheduled by the District or missed by the Student.  Additionally, this 
documentation will include payments, if any, made to the Parent for travel 
reimbursement. 

2. The District will schedule an IEP meeting to discuss completing a functional behavioral 
assessment and whether developing a behavioral intervention plan and an emergency 
response protocol is appropriate for the Student.  By August 25, 2017, the District will 
provide a copy of the: 1) meeting invitation; 2) IEP, if amended or revised; 3) prior 
written notice; and, 4) any other related documentation. 

DISTRICT SPECIFIC: 
The District will develop written guidance to be provided to all District special education 
certificated staff, including educational staff associates (ESAs), principals, and assistant 
principals, which will address procedures to develop IEPs, specifically focusing on the 
requirement to develop a BIP as part of an IEP, when necessary.  The guidance will 
include examples. 
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By August 25, 2017, the District will submit a draft of the written guidance.  OSPI will 
approve the written guidance or provide comments by September 8, 2017, and provide 
additional dates for review, if needed.  By September 22, 2017, the District will provide 
all District special education certificated staff, including ESAs, principals, and assistant 
principals with the written guidance.  By September 29, 2017, the District will provide 
OSPI with documentation showing all required staff received the written guidance.  This 
documentation will include a roster of all staff members who were required to receive the 
written guidance, so OSPI can cross-reference the list with the actual recipients. 

The District will submit a completed copy of the Corrective Action Plan (CAP) Matrix 
documenting the specific actions it has taken to address the violations and will attach any 
other supporting documents or required information. 

Dated this ____ day of July, 2017 

Glenna Gallo, M.S., M.B.A. 
Assistant Superintendent 
Special Education 
PO BOX 47200 
Olympia, WA 98504-7200 

THIS WRITTEN DECISION CONCLUDES OSPI’S INVESTIGATION OF THIS 
COMPLAINT 

IDEA provides mechanisms for resolution of disputes affecting the rights of special 
education students.  This decision may not be appealed.  However, parents (or adult 
students) and school districts may raise any matter addressed in this decision that 
pertains to the identification, evaluation, placement, or provision of FAPE to a student in 
a due process hearing.  Decisions issued in due process hearings may be appealed.  
Statutes of limitations apply to due process hearings.  Parties should consult legal counsel 
for more information about filing a due process hearing.  Parents (or adult students) and 
districts may also use the mediation process to resolve disputes.  The state regulations 
addressing mediation and due process hearings are found at WAC 392-172A-05060 
through 05075 (mediation) and WAC 392-172A-05080 through 05125 (due process 
hearings.) 


