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SPECIAL EDUCATION CITIZEN COMPLAINT (SECC) NO.  16-82 

PROCEDURAL HISTORY 

On November 21, 2016, the Office of Superintendent of Public Instruction (OSPI) 
received a Special Education Citizen Complaint from the parent (Parent) of a student 
(Student) attending the Oak Harbor School District (District).  The Parent alleged that 
the District violated the Individuals with Disabilities Education Act (IDEA), or a regulation 
implementing the IDEA, with regard to the Student’s education. 

On November 21, 2016, OSPI acknowledged receipt of this complaint and forwarded a 
copy of it to the District Superintendent on the same day.  OSPI asked the District to 
respond to the allegations made in the complaint. 

On December 13, 2016, OSPI received the District’s response to the complaint and 
forwarded it to the Parent on December 14, 2016.  OSPI invited the Parent to reply with 
any information he had that was inconsistent with the District’s information. 

On January 3, 2017, OSPI received the Parent’s reply and forwarded that reply to the 
District on the same day. 

OSPI considered all of the information provided by the Parent and the District as part of 
its investigation. 

OVERVIEW 

During the 2015-2016 school year, the Student attended sixth grade in a self-contained 
classroom at a District middle school and was eligible for special education services 
under the category of other health impairments.  The Student’s individualized education 
program (IEP) incorporated health plans for life threatening allergies and seizures.  The 
District agreed to allow the Student’s brother, who was not eligible for special education, 
and who attended a District high school rather than middle school, to ride the school 
bus with the Student.  In November 2015, the Student’s brother had an altercation with 
another student on the Student’s bus, and the District determined the Student’s brother 
would ride his own bus.  Later, at the Parent’s request, the District agreed not to 
implement the change until after the winter break.  In December 2015, the Student had 
a behavioral incident in the cafeteria, prompting the school principal to telephone police 
for support.  School staff briefly restrained the Student to remove him from the cafeteria.  
The next day, the Student’s IEP team developed the Student’s annual IEP, which 
provided the Student with a 1:1 nurse to support him in case of seizure activity or side 
effects from his medication, and for his behavior throughout the school day, including 
transportation.  In January 2016, the Parent asked that the Student’s IEP be amended 
to provide that the Student’s brother would ride the school bus with the Student.  The 
District denied the request to amend the Student’s IEP, but did agree to allow the 
Student’s brother to ride the bus with him.  Also in January 2016, the District conducted 
a functional behavioral analysis (FBA) of the Student, and drafted a behavior plan.  In 
February 2016, the Student’s IEP team met to discuss the Student’s FBA and then 
developed a behavioral intervention plan (BIP) for the Student.  In May 2016, the 
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Student had a behavioral incident with scissors, and the District suspended the Student 
for two school days.  Also in May, the school nurse sent a letter to the parents of any 
student who had a health plan on record, stating that all health plans, including 
authorizations for medications, were required to be updated before the first day of 
school each school year. 

At the beginning of the 2016-2017 school year, the Student did not have updated health 
reports, or updated authorization for administering emergency medicine.  The District 
excluded the Student for the first four days of school, until it had contacted the Student’s 
medical providers, and received updated authorization to administer emergency 
medicine.  In October 2016, the Student had two behavioral incidents.  The District did 
not impose a disciplinary action for the first incident, but did impose a two-day 
suspension for the second incident.  The Parent stated that the District was not 
implementing several provisions of the Student’s IEP, and these failures were causing 
the Student’s behavioral incidents.  The Parent further stated that the Student’s 
behavioral incidents were manifestations of his disability for which the District should not 
impose disciplinary action.  The Parent and the District mediated and entered into a 
mediation agreement.  However, the Parent still alleged that the District failed to follow 
procedures for developing and implementing the Student’s IEP, and for disciplining a 
student eligible for special education.  The District denied the allegations. 

SCOPE OF INVESTIGATION 

The investigation was limited to a review of whether the allegations made in the 
complaint demonstrated a violation of Part B of the IDEA, its implementing federal 
regulations, or corresponding state regulations.  It did not extend to allegations related 
to unprofessional conduct, unfair treatment, discrimination, general education 
disciplinary procedures, or transportation of general education students, as the IDEA 
does not authorize the Special Education Section of OSPI to investigate those 
allegations.  References to allegations of issues outside of Part B of the IDEA are 
included in this decision solely to provide context. 

ISSUES 

1. Did the District follow procedures for developing the Student’s individualized 
education program (IEP), including developing healthcare and behavioral 
intervention plan components? 

2. Did the District follow procedures for implementing the Student’s IEP, including 
healthcare and behavioral intervention plan components? 

3. Did the District follow special education discipline procedures? 

LEGAL STANDARDS 

IEP Development for a Student with Behavioral Needs: In developing, reviewing and 
revising each student’s individualized education program (IEP), the team must consider 
the use of positive behavioral interventions and supports and other strategies to 
address the student’s behavior.  34 CFR §300.324(a)(2); WAC 392-172A-03110(2). 
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This means that in most cases in which a student’s behavior impedes his or her learning 
or that of others, and can be readily anticipated to be repetitive, proper development of 
the student’s IEP will include positive behavioral interventions, strategies, and supports 
to address that behavior.  64 Fed. Reg. 48, 12479 (March 12, 1999) (Appendix A to 34 
CFR Part 300, Question 38). A functional behavioral analysis (FBA) and behavioral 
intervention plan (BIP) must be used proactively, if an IEP team determines that they 
would be appropriate for a child.  For a child with a disability whose behavior impedes 
his or her learning or that of others, and for whom the IEP Team has decided that a BIP 
is appropriate, the IEP Team must include a BIP in the child’s IEP to address the 
behavioral needs of the child. Questions and Answers on Discipline Procedures 
(OSERS June 2009) (Question E-1 and E-2). 

Health Plans: A district is not required to include the provisions of a student’s health 
plan into their individualized education program (IEP).  However, an IEP team is 
required to consider, and describe in the IEP as appropriate, the related services, 
supplementary aids and services, and accommodations a student needs to enable 
his/her participation in his/her education and to support his/her teachers.  34 CFR 
§300.320; WAC 392-172A-03090.  The IEP team is also not required to include 
information under one component of a student’s IEP that is already contained under 
another component of the student’s IEP.  34 CFR §300.320(d); WAC 392-172A-
03090(2)(b).  At the beginning of the school year, each district must have an IEP in 
effect for each student eligible for special education services.  34 CFR §300.323(a); 
WAC 392-172A-03105. 

Behavioral Intervention Plan (BIP): A behavioral intervention plan is a plan incorporated 
into a student’s IEP if determined necessary by the IEP team for the student to receive 
FAPE. The behavioral intervention plan, at a minimum, describes:  the pattern of 
behavior(s) that impedes the student’s learning or the learning of others; the 
instructional and/or environmental conditions or circumstances that contribute to the 
pattern of behavior(s) being addressed by the IEP team;  the positive behavioral 
interventions and supports to  reduce the pattern of behavior(s) that impedes the 
student’s learning or the learning of others and increases the desired prosocial 
behaviors and ensure the consistency of the implementation of the positive behavioral 
interventions across the student’s school-sponsored instruction or activities; and the 
skills that will be taught and monitored as alternatives to challenging behavior(s) for a 
specific pattern of behavior of the student.  WAC 392-172A-01031 

Positive Behavioral Interventions: Positive behavioral interventions are strategies and 
instruction that can be implemented in a systematic manner in order to provide 
alternatives to challenging behaviors, reinforce desired behaviors, and reduce or 
eliminate the frequency and severity of challenging behaviors. Positive behavioral 
interventions include the consideration of environmental factors that may trigger 
challenging behaviors and teaching a student the skills to manage his or her own 
behavior.  WAC 392-172A-01142. 

IEP Revision/Amendments: When the student’s service providers or parents believe 
that the IEP is no longer appropriate, the team must meet to determine whether 
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additional data and a reevaluation are needed.  34 CFR §300.303; WAC 392-172A-
03015.  After an annual IEP meeting, the parents of a student eligible for special 
education and the district may agree to develop a written document to amend or modify 
the IEP, instead of convening a full IEP team meeting.  When an amendment to a 
student’s IEP is made, the District must ensure that all providers responsible for 
implementing the IEP are informed of the changes.  34 CFR §300.324; WAC 392-172A-
03110. 

Disciplinary Removals – No Change of Placement: School districts may remove a 
student eligible for special education who violates a code of student conduct from his or 
her current placement to an appropriate interim alternative educational setting, another 
setting, or suspension, for not more than ten consecutive school days to the extent 
those alternatives are applied to students without disabilities and for additional removals 
of not more than ten consecutive school days in that same school year for separate 
incidents of misconduct as long as those removals do not constitute a change of 
placement under WAC 392-172A-05155. 34 CFR §300.530(b)(1); WAC 392-172A-
05145(2). A school district is only required to provide services during periods of removal 
to a student eligible for special education who has been removed from his or her current 
placement for ten school days or fewer in that school year, if it provides services to a 
student without disabilities who is similarly removed.  34 CFR §300.530(d)(3); WAC 
392-172A-05145(4)(d). 

FINDINGS OF FACT 

Background Information 

1. During the 2015-2016 school year, the Student attended sixth grade in a self-
contained classroom at a District middle school and was eligible for special 
education services under the category of other health impairments. 

2. At the beginning of the 2015-2016 school year, the most recent evaluation of the 
Student was completed on November 20, 2012.  The evaluation report 
recommended the Student receive specially designed instruction for reading, writing, 
mathematics, adaptive skills, communication, and social emotional skills.  The report 
also recommended the Student receive related services for gross motor skills and 
fine motor skills. 

3. The individualized education program (IEP) in place for the Student at the beginning 
of the 2015-2016 school year was developed on November 20, 2015.  The Student’s 
IEP stated the Student also had life threatening allergies, and a diagnosed seizure 
disorder, and the health room had health plans on file for both health impairments.  
The Student’s IEP stated the Student’s health plans authorized licensed personnel 
to administer emergency medication in the case of an allergic reaction, and in the 
case of a grand mal seizures lasting over four minutes.  The Student’s IEP stated 
the Student took several medications, which could impact his appetite and energy 
level, and he needed a 1:1 nurse throughout the day to implement his health plans 
and support his behavioral and learning needs.  The Student’s IEP further stated the 
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Parent reported that smells and strobe/bright/flashing lights could trigger the 
Student’s seizures.  The service matrix in the Student’s IEP included: 

• 180 minutes per week of communication skills, by a speech language pathologist 
(SLP), in the special education setting, 

• 150 minutes per week of adaptive skills, by a special education teacher, in the 
special education setting, 

• 300 minutes per week of mathematics, by a special education teacher, in the special 
education setting, 

• 400 minutes per week of reading skills, by a special education teacher, in the special 
education setting, 

• 150 minutes per week of writing skills, by a special education teacher, in the special 
education setting, 

• 60 minutes per week of gross motor skills, by a physical therapist (PT), in the special 
education setting, 

• 150 minutes per week of social/emotional skills, by a special education teacher, in 
the special education setting, and 

• 375 minutes per week of social/ emotional skills, by a special education teacher, in a 
general education setting. 

Additionally, the Student’s IEP provided the following related services: 
• 45 minutes per month of fine motor skills, by an occupational therapist (OT), in a 

special education setting, 
• 1,385 minutes per week of nursing support, delivered concurrently, in the special 

education setting, 
• 375 minutes per week of nursing support, delivered concurrently in the general 

education setting, and 
• 300 minutes per week of nursing support, delivered during transportation. 

4. The Student’s September 2015 health plans included a plan for life threatening 
allergies and another plan for seizures.  The Student’s health plan for seizures 
stated the Student had a history of absence/frontal lobe seizures, which reduced the 
Student’s executive reasoning abilities, and a history of grand mal seizures, but the 
grand mal seizures were rare.  The plan further stated that triggers for the Student’s 
seizures included 3-D movies, video games, the smell of seafood, and high stress 
situations.  The plan listed special precautions as allowing the Student quiet time to 
process stress, and allowing him to express his condition fully and verbally, noting 
sometimes he could “talk himself down” from an escalated state.  The plan stated 
that when the Student was having a grand mal seizure, which usually lasted 2-5 
minutes, his muscles tensed and his body was rigid, followed by a temporary loss of 
consciousness, and shaking of entire body.  The plan stated that during a seizure, 
the Student needed someone to stay with him, stay calm, track the time, keep him 
safe, turn him on his side, and record the seizure.  The plan stated that during a 
seizure, the helper should not restrain the Student, and should not put anything in 
the Student’s mouth.  The plan further stated the helper should protect the Student’s 
head, keep his airway open, and watch his breathing.  The plan stated that when the 
Student was having an absence seizure, which also usually lasted 2-5 minutes, he 
would have staring spells, might drop objects, and might stumble.  The plan stated a 
seizure was an emergency when it lasted longer than 5 minutes or when seizures 
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repeated without the Student regaining consciousness, and these circumstances 
required calling 911 and the Parent.  The health plan for life threatening allergies 
gave information about the Student’s allergic symptoms, described the emergency 
action plan, and authorized the use of an epi-pen. 

5. On September 14, 2015, while riding the school bus home from school, the Student 
realized that his older brother was not riding the school bus with him.1  The Student 
became upset, crying, refusing to sit down, and swearing at the bus driver.  When 
the school bus came to a stop, but before it arrived at the Student’s home, the 
Student tried to leave the bus by opening the emergency door, but his 1:1 nurse 
prevented him from leaving the school bus.  The Student’s 1:1 nurse telephoned the 
Parent who met the bus, and escorted the Student off the bus.  The notes taken by 
the Student’s 1:1 nurse stated that the Parent intended to arrange for the Student’s 
older brother to ride the same bus as the Student.2 

6. On November 19, 2015, the District completed the Student’s triannual evaluation.  
The evaluation report stated that the Student had deficits in all academic areas, 
adaptive skills, and communication skills.  The report stated the Student’s progress 
had been slow, noting the Student’s family had made multiple moves, the Student 
had worked with several different teachers, his medical treatment/medication had 
changed, and a family member had recently died.  Additionally, the report stated the 
Student’s medical conditions, and the side effects from his medication contributed to 
loss of brain function, such as memory, problem solving, and reasoning.  The report 
stated the Student’s condition negatively impacted his ability to self-regulate, his 
reaction to environmental stimuli, and his readiness to adapt.  The report further 
stated the Student had allergies, which required an epi-pen be available in the health 
room, and grand mal seizures, which required licensed personnel to administer 
emergency medication.  The report also stated that smells, strobe/bright/flashing 
lights could trigger the Student’s seizures.  Further, the report stated that when the 
Student was experiencing a seizure, he could become verbally and physically 
aggressive, occasionally shutting down, wandering the room, and refusing to work.  
The report stated it was important to be positive, and give the Student space and 
time until he was ready to speak.  Additionally, the report stated the Student 
benefited from a structured adapted physical education program, and was eligible for 
related services for gross motor skills.  Regarding the Student’s fine motor skills, the 
report stated the Student was independent with self-care skills, noting the Student 
could don/doff/zipper his jacket, fasten his shoes, carry his lunch tray, use utensils, 
use a cup, and manage his toileting.  Additionally, the Student was independent with 
writing tools, scissors, folders/binders etc., although he was not as efficient as his 
peers, and sometimes got messy with glue.  The report stated the Student 

                                                           
1 The Student’s brother attended a District high school, was not eligible for special education, 
and would not normally be assigned to the same bus as the Student, which was a bus 
designated to serve students eligible for special education services. 

2 Although not included in the documentation, based on context, the Parent was able to arrange 
for the Student’s brother to ride the same bus as the Student. 
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responded positively to noise-reducing headphones, and riding a stationary bike.  
The report recommended the Student receive specially designed instruction for 
reading, writing, mathematics, adaptive skills, and communication, and 
recommended the Student receive related services for gross motor skills to support 
his adaptive physical education.  However, the report did not recommend the 
Student receive specially designed instruction or related services for his fine motor 
skills. 

The Timeline for this Complaint Begins on November 22, 2015 

7. On November 25, 2015, the Parent emailed the District transportation director, 
stating he did not understand why both the Student and his brother could not 
continue riding the same school bus.  The Parent stated that the problems on the 
bus had involved another student, who would continue to be assigned to the bus, 
and whom the Parent felt posed some threat to the Student.3  The Parent stated he 
would like the Student’s brother to continue to ride the same school bus as the 
Student until the end of semester.  The Parent stated that given that it was late in the 
semester, a routine had been established, and since stress was a trigger for the 
Student’s seizures, the Student’s brother should continue to ride with the Student 
until there would be a natural schedule change. 

8. On November 30, 2015, the District transportation director responded to the Parent’s 
email, stating it would not be a problem for the Student’s brother to ride the same 
bus as the Student. 

9. On December 4, 2015, the Parent again emailed the District transportation director, 
stating that the bus driver seemed to be singling out the Student’s brother for 
reprimand, which the Parent considered bullying.  The Parent asked to schedule a 
meeting to discuss the problem.  The District transportation director responded, 
offering to meet the next week. 

10. On December 15, 2015, the Student had a behavioral incident in the cafeteria after 
he discovered he did not have juice in his lunch box.  The Student became highly 
agitated, throwing his thermos, food items, and ice pack.  The Student’s 1:1 nurse 
tried to intervene but he punched her, breaking her glasses, and giving her a black 
eye.  The Student then tried to pull the scarf his 1:1 nurse was wearing around her 
neck, but she was able to remove the scarf, and the Student tried to lift and throw 
one of the lunchroom garbage cans.  After the Student’s aggression continued 
(kicking, scratching, attempting to bite) for more than 10 minutes, his 1:1 nurse 
administered midazolam in his nostrils because he was thrashing so much she was 
unsure if he was having a seizure.  The school principal directed staff to telephone 
police.  Staff then used a 2-person hold to escort the Student outside the cafeteria.  
After about 20 minutes, the Parent arrived and assisted paramedics getting the 
Student onto an ambulance gurney. 

                                                           
3 The other student was eligible for special education services, thus the bus designated to serve 
eligible students was his assigned bus. 
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11. On December 16, 2015, the District issued a restraint/isolation report regarding the 
December 15, 2015 incident.  The report stated that the staff restrained the Student 
using a “forearm escort” for 15 minutes.  The report described the precipitating 
behavior as “throwing food, striking staff, pinching student, pushing over garbage 
can,” and stated staff had scratches and bruises.  The report stated the Student left 
with paramedics and the Parent, and a meeting was scheduled that same day. 

12. Also on December 16, 2015, the Student’s IEP team, including the Parent, 
developed his annual IEP.  The Student’s IEP team considered that the Student was 
friendly, cooperative, cared about others, and cared about pets.  The present levels 
further stated that during the 2015-2016 school year, there had been seven 
incidences of non-compliant behavior, including being aggressive and swearing.  
The present levels stated several strategies had helped decrease the Student’s 
anxiety and stress, including the use of a visual schedule, an “anger thermometer,” a 
fidget ball, and other calming strategies.  The Student’s IEP included seven annual 
goals with progress reporting each quarter.  The Student’s goals included: 

• Speech/language: When given target words in structured speech activities, the 
Student will correctly produce target speech sounds /L/, /th/, and /er/, improving from 
76% to 80% accuracy in sentences. 

• Speech/language: The Student will demonstrate use of subject-verb pronoun-
antecedent agreement in sentences, using regular and irregular past tense verbs, 
improving from 70% to 80% accuracy. 

• Adaptive: When given a direction to do so, the Student will state his address and 
telephone number, without a model, improving from 0% to 50% accuracy. 

• Mathematics: When given a direction to do so, the Student will count nickels and 
dimes, and state their values, improve from counting 5/10 to 9/10 opportunities. 

• Reading: When given grocery words, the Student will improve from reading 17 words 
with 80% accuracy to 34 words with 80% accuracy. 

• Reading: When given community words, the Student will improve from reading 8 
words with 80% accuracy, to 14 words with 80% accuracy. 

• Written Expression: When given a direction to do so, the Student will type his 
address and telephone number, with a model, improving from 50% to 100% 
accuracy. 

The Student’s service matrix in the IEP included: 
• 30 minutes per week of communication skills, by a SLP, in the special education 

setting, 
• 520 minutes per week of adaptive skills, by a special education teacher, in the 

special education setting, 
• 275 minutes per week of mathematics, by a special education teacher, in the special 

education setting, 
• 275 minutes per week of reading skills, by a special education teacher, in the special 

education setting, 
• 275 minutes per week of writing skills, by a special education teacher, in the special 

education setting, and 
• 275 minutes per week of adaptive skills, by a special education teacher, in the 

general education setting. 

Additionally, the Student’s IEP provided the following related services: 
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• 1,375 minutes per week of nursing, delivered concurrently by a nurse/LPN in the 
special education setting, 

• 275 minutes per week of nursing, delivered concurrently by a nurse/LPN in the 
general education setting, 

• 150 minutes per week of nursing, delivered concurrently by a nurse/LPN in the 
special education setting, and 

• 45 minutes per month of gross motor skills, by PT, in a general education setting. 

The Student’s IEP also provided the Student with several accommodations, such as 
visual aids, manipulative materials, and extra time to respond.  Further, the IEP 
provided the Student with a 1:1 nurse throughout the day, as a support.  The 
Student’s IEP stated the Student had a 1:1 nurse to support him in case of seizure 
activity or side effects from medication, and for his behavior throughout the day.  The 
Student’s IEP also included special transportation. 

13. On December 17, 2015, the Parent emailed the school principal, stating that he 
believed school staff had abandoned the Student’s IEP during his behavioral 
incident on December 15, 2015.  The Parent further stated he believed that the 
police officer’s comments in the ambulance were a veiled threat of violence against 
the Student. 

14. December 18, 2015 was the last day of school before the District’s winter break, and 
school resumed January 4, 2016. 

15. On January 5, 2016, the Student’s brother’s bus assignment reverted to the school 
bus that served general education high school students.  According to the Parent, 
the bus driver of the Student’s bus refused to allow the Student’s brother to ride the 
Student’s school bus.  The Parent emailed the school principal, asking whom to 
contact to change the Student’s IEP to specify that the Student’s brother rode the 
Student’s bus home with the Student.  The Parent stated he had understood that this 
issue would not be revisited until the end of the first semester, which had not yet 
concluded.  The Parent further stated he wanted the previous bus arrangement to 
continue for the second semester as well as the remainder of first semester.  The 
school principal responded, stating the Student’s IEP team determined the 
provisions in the Student’s IEP, but that he (the principal) would ask the District 
special education director if transportation changes required an IEP team meeting.   
The school principal recommended that in the meantime, the Parent contact the 
Student’s special education teacher/case manager to schedule an IEP team 
meeting.  Also on that day, the District transportation director emailed the District 
special education director, stating that prior to the winter break, he (the 
transportation director) had met with the Parent, and agreed that the Student’s 
brother could continue to ride the same bus as the Student until the District’s winter 
break.  The District transportation director stated that the Parent had expressed that 
it was important to have the Student’s brother ride with him because otherwise, no 
one was home when the Student arrived home.  The District transportation director 
stated that the Student’s IEP included a provision for the Student’s 1:1 nurse to ride 
the bus with the Student, and the Student did not need additional supervision from 
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his brother.  Later that day, the District transportation director emailed the Parent, 
reminding the Parent that the Student’s brother should ride his own bus home from 
high school. 

16. On January 6, 2016, the Parent emailed the school principal, copying the Student’s 
paraeducator and 1:1 nurse on the email.  The Parent stated he wanted the 
Student’s IEP to reflect that the Student and his brother were to ride home together 
on the same school bus.  The Parent stated he had thought this problem had been 
dealt with, but the District transportation director was now stating that the agreement 
to allow the Student’s brother to ride the same bus as the Student ended after the 
winter break.  The school principal responded, stating that the Student’s IEP 
provisions could not include transportation provisions for the Student’s brother.  The 
Parent replied, stating that the Student’s brother was able to calm the Student, and 
the Student’s IEP should state that the Parent and the Student’s brother could ride 
the same bus in order to calm the Student.  The Parent further stated that in the 
second semester, the Student would arrive home 15 to 30 minutes before all other 
family members, if the Student’s brother did not ride the same bus. 

17. On January 11, 2016, the District special education special assignment teacher 
emailed the Parent, attaching a draft of a behavior plan for the Student.4  The District 
special education special assignment teacher stated that after she received the 
Parent’s input, she would finalize the behavior plan, and the Student’s IEP team 
would meet to discuss it.  The behavior plan listed the following steps as “set up” or 
actions staff could take to avoid escalation of emotions and behaviors: 

• Review schedule ahead of time so the Student knows what is coming up and what to 
expect. 

• Daily picture/word schedule to follow. 
• Plan ahead. If change in schedule is coming, inform the Student of changes. 
• Give choices, do not change options or escalate. 
• If the Student wants to call Parent, let him. 
• Anger thermometer at his desk to review as needed. 
• Taught social skills in the area of is it a “big problem” vs “little problem.” 
• Adults need to have a positive voice tone without sarcasm. 

The behavior plan listed the following items to reinforce expectations under 
“appropriate behaviors”: 

• Computer time at the end of 5th period for minutes earned on daily point sheet. 
• Electronic device on Friday for a good week (brought from home). 

                                                           
4 The draft behavior plan is a different document than the behavior intervention plan (BIP).  The 
District does not explain how a behavior plan and a behavioral intervention plan differ, but the 
behavior plan appears to be a precursor for developing the BIP.  Additionally, there are two 
versions of the behavior plan, this draft version, and another version with additional information, 
suggesting it is a revised and/or finalized version of the behavior plan.  For example, the second 
version defines “minor problems” as defiant, argumentative, irritable, profanity; defines “major 
problems” as profanity directed at others, threatening, physically active; and defines “crisis level” 
as imminent danger to self or others.  However, the documentation does not explain when the 
other version was created, or what its relationship is to the Student’s BIP. 
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• Pennies for expected behaviors and participation, which the Student can use at 
student store on Friday. 

• Positive verbal reinforcement from all adults throughout the day. 
• Always be thinking 4:1 (praise:redirection). 

The behavior plan listed the following steps for minor problems (level 1), when the 
Student refused to work or follow directions, adult will: 

• Ask the Student what is wrong and how he feels. 
• Give choices and walk away.  Give time for the Student to process and decide. 
• Avoid ultimatums and “no.” 
• Simple sentences with few words. 
• Allow to break within classroom on beanbag. 

The behavior plan listed the following steps for major problem behaviors (level 2), 
when the Student starts swearing, becoming more agitated, gets out of seat and 
walking around, starts to pick things up to throw them, adults will: 

• Give choices and walk away.  Give time for the Student to process and decide. 
• Call the Parent and have the Student talk to him. 
• Provide space for the Student to walk or run around (outside and/or room across the 

hall). 
• Simple sentences with few words. 
• Notify office of potential need for assistance. 
• If not in classroom, call teacher for assistance. 
• If not in classroom setting, have the Student come back to class. 

The behavior plan listed the following steps for crisis level behaviors (level 3), when 
the Student became unsafe to himself or others (hitting, kicking, throwing items) and 
other de-escalation strategies from above are not working, then: 

• Call the Parent to notify him of behaviors and talk to Student if possible. 
• Simple sentences with few words and give space to calm down. Take as much 

stimulus away as possible. 
• Notify other staff to assist so that assistance is available, make sure teacher is 

notified to come if not there at the time of escalation. 
• Remove other students. Clear classroom or in cafeteria, move students away from 

the Student.  If outside, remove students and keep the Student outside to calm 
down. 

• If de-escalation plan is not successful, and the Student demonstrates spontaneous 
behavior that poses an imminent likelihood of serious harm to self or others, then 
staff will use restraint and/or isolation to prevent harm only when reasonably 
necessary.  Restraint or isolation will be closely monitored to prevent harm to the 
Student and discontinued as soon as the likelihood of serious harm has dissipated. 

18. On January 14, 2016, the Student’s 1:1 nurse emailed the District transportation 
director and the school principal regarding the Student’s transportation.  The 
Student’s 1:1 nurse stated that the bus driver had used a polite, calm tone with the 
Student’s older brother, and told the Student’s brother that his accompanying the 
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Student on the special education bus was no longer needed.5  The Student’s 1:1 
nurse further stated that the Student’s brother could ride his general education bus 
home, which would prevent the Student’s brother from needing to leave the high 
school early to catch the Student’s bus.  The Student’s 1:1 nurse further stated that 
the Student’s bus driver also used a civil tone with the Parent, although the bus 
driver referred the Parent to the District transportation office.  The Student’s 1:1 
nurse stated the District then determined to delay implementing the decision that the 
Student’s brother should ride his regularly assigned school bus until after the winter 
break.  The Student’s 1:1 nurse stated that she was concerned because the Student 
had adopted a negative attitude toward his bus driver, including calling the bus driver 
an idiot, and refusing to follow the bus driver’s instructions to buckle his seat belt.  
The Student’s 1:1 nurse further stated the Student’s negative attitude could prompt a 
dangerous escalation, noting the Student had already tried to open the bus’s 
emergency exit door. 

19. On January 20, 2016, the Student’s 1:1 nurse emailed the school principal, stating 
that when the Parent brought the Student’s medication to school that day, she asked 
the Parent why he did not meet the Student’s bus at the end of the school day the 
previous day.  The Student’s 1:1 nurse noted that while waiting for the Parent, the 
Student escalated, using repeated profanity and rude gestures toward the bus 
driver.  According to the Student’s 1:1 nurse, the Parent stated that he intentionally 
did not meet the Student’s bus at the scheduled time to retaliate against the District, 
and he hoped that his action would force the District to assign the Student’s brother 
to the same bus as the Student.  On the same day, the District transportation 
director forwarded the email from the Student’s 1:1 nurse to the District human 
resources executive director.  The District transportation director stated that although 
the District had allowed the Student’s brother to ride the Student’s bus as a short-
term accommodation, the Student no longer needed the accommodation, as he had 
a 1:1 nurse who rode the bus with him.  The District transportation director stated 
that to avoid conflict, the bus driver was to transport both the Student and his brother 
if the brother presented himself at the bus stop, but since returning from the winter 
break, the Student’s brother had not presented himself at the bus stop with the 
Student.  The District transportation director stated he was concerned that the 
Parent’s lack of cooperation would continue, and was concerned about the bus 
environment for the other students on the Student’s bus. 

20. On January 26, 2016, the Student’s 1:1 nurse emailed the District special education 
special assignment teacher, attaching data on the Student’s behavior for the 
Student’s functional behavior analysis (FBA). 

21. On January 27, 2016, the Parent emailed the school principal, the Student’s special 
education teacher, the Student’s 1:1 nurse, and others, stating he had no edits to the 
draft behavior plan for the Student.  The Parent stated the Student’s draft behavior 
plan was proactive, would help the Student be successful, and the Student’s IEP 
team should adopt the plan.  The school principal responded, stating that the next 

                                                           
5 This statement appears to reference events in November 2015. 
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step was to hold an IEP team meeting for the Student, and incorporate the behavior 
plan into the Student’s IEP.  The Parent replied, stating that the Student’s IEP team 
should add a provision specifying that the Student’s brother must ride the same bus 
as the Student.  The school principal responded, stating that the Student’s IEP could 
not include a provision for the Student’s brother; neither could the Student’s brother 
be an implementer of the Student’s IEP.  The school principal further recommended 
that the Parent communicate with the District special education director, as she had 
more in-depth knowledge of the subject.  Later that day, the Parent replied, stating 
he had just finished a telephone conversation with the District special education 
director, and was disappointed because the District special education director had 
refused to add language to the Student’s IEP regarding the Student’s brother riding 
the same bus as the Student.  Also on January 27, 2016, the Parent emailed the 
school principal, the District special education director, and District human resources 
assistant director, asking for all notes or documentation about the “incident” involving 
the Student’s brother on the Student’s bus.6 

22. On January 29, 2016, the Student’s substitute 1:1 nurse emailed the school 
principal, the school nurse, the District assistant superintendent, and the District 
special education director, stating she had safety concerns related to the Student 
riding the bus.  The Student’s substitute 1:1 nurse stated she was scheduled to 
provide the Student’s 1:1 nurse services during the afternoons for the upcoming 
week, she had been in communication with the Student’s 1:1 nurse, and she was 
concerned upon learning that the Student became escalated merely by seeing his 
bus driver.  The Student’s substitute 1:1 nurse stated that given the close confines of 
a school bus, the situation felt like a “ticking time bomb”, and was unsafe for the 
Student and everyone else on the school bus.  The District assistant superintendent 
responded, arranging a telephone call with the Student’s substitute 1:1 nurse.  
Additionally, the District special education director emailed the District assistant 
superintendent, school principal, District human resources assistant director, and the 
District transportation director, stating she had not been aware that the Student 
continued to be escalated on the bus, as she thought it was a single incident, but the 
Student’s behavior plan should include safety concerns on the bus. 

23. On February 2, 2016, the District issued a progress report for the Student’s annual 
IEP goals:7 

• Speech/language: The Student had emerging skill on his goal to produce target 
speech sounds /L/, /th/, and /er/ correctly, improving from 76% to 80% accuracy in 
sentences.  The comments stated the Student produced sounds correctly with 
reminders and occasional modeling. 

• Speech/language: The Student had emerging skill on his goal to demonstrate use of 
subject-verb pronoun-antecedent agreement in sentences, using regular and 
irregular past tense verbs.  The comments stated the Student required modeling to 

                                                           
6 This appears to reference the November 2015 incident, which prompted the District’s decision 
that the Student’s brother should resume riding his own bus. 

7 The Student’s speech/language progress reports are dated January 28, 2016. 
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correct syntactic structure in past tense, and would benefit from being required to 
respond in environments outside of speech sessions. 

• Adaptive: The Student had made sufficient progress on his goal to state his address 
and telephone number, without a model.  The comments stated there was little 
progress made with prompting. 

• Mathematics: The Student had made sufficient progress on his goal to count nickels 
and dimes, and state their values, improve from counting 5/10 to 9/10 opportunities.  
The comments stated, good progress made, the Student had counted coins and their 
values in 7/10 opportunities with one prompt. 

• Reading: The Student made sufficient progress on his goal to improve from reading 
17 words with 80% accuracy to 34 words with 80% accuracy. The comments stated 
the Student had made little progress, was beginning to learn new grocery words on 
his word list with prompting. 

• Reading: The Student had made sufficient progress on his goal to improve from 
reading eight words with 80% accuracy, to 14 words with 80% accuracy.  The 
comments stated the Student had made little progress. 

• Written Expression: The Student had made sufficient progress on his goal to type his 
address and telephone number, with a model, improving from 50% to 100% 
accuracy.  The comments stated the Student had made little progress. 

24. On February 2, 2016, the Student became upset during his physical education class, 
and went outside to walk around the track.  The Student’s 1:1 nurse followed the 
Student, and the school principal joined them outside.  The school principal 
telephoned the Parent, who was able to calm the Student.  According to the notes, 
the Student then returned to his physical education class without swearing or 
swinging his arms. 

25. On February 5, 2016, the District transportation director emailed the District human 
resources executive director and the school principal, stating that the Student’s bus 
driver had attempted to drop off the Student at home at the end of the school day, 
but no one met the Student.  The District transportation director stated that the 
District telephoned the Student’s home, but was unable to contact the Parent, and 
the bus driver was returning the Student to school, where the Parent could retrieve 
the Student.8 

26. On February 9, 2016, the District completed an FBA of the Student, and his IEP 
team, including the Parent, developed a behavioral intervention plan (BIP) for the 
Student.  The BIP stated the Student had five behavioral incidents involving 
emotional upset and swearing, and four behavioral incidents involving emotional 
upset and aggression.  The BIP identified defiance as the behavior of concern, 
hypothesized that fatigue accompanied by extra demands triggered the defiance, 
and also hypothesized that the purpose of the defiant behavior was to gain control of 
a situation.  The interventions listed in the BIP included: 

• Teach the Student to request a break, including an outdoor break, with a designated 
adult, or a break in the quiet room with a beanbag. 

                                                           
8 Sometime after this incident, the Student’s brother resumed riding the same bus as the 
Student.  However, the documentation does not include additional information about this 
decision. 
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• Teach the Student to use his “anger thermometer.” 
• Teach calming strategies, such as counting backwards, deep breathing. 
• Discuss “big” and “little” problems and that little problems should have a little 

reaction. 
• Model expected behavior and role-play expectations. 
• Positive verbal reinforcement, throughout the day. 
• Discuss social stories about speaking politely, following directions, having a safe 

body. 

The response plan in the BIP stated: 
• If the Student becomes unsafe, call the Parent to notify, and talk to the Student if 

possible. 
• Clear space of other students and unsafe objects. 
• If inside, attempt to lead the Student outside to walk or run. 
• If outside, remove students and keep the Student outside to calm down, remove as 

much stimuli as possible. 
• Notify teacher, other classroom staff, and the office. 
• Gather a team of right response trained staff to stand by. 

The de-escalation plan in the BIP stated: 
• Staff will follow response plan above if the Student’s behaviors become unsafe to 

himself or others.  A nurse will be available to watch for signs of a possible seizure. 

The crisis and recovery plan in the BIP stated: 
• If the de-escalation plan is not successful and the student demonstrates 

spontaneous behavior that poses an imminent likelihood of serious harm to self or 
others, then staff will use restraint and/or isolation to prevent harm only when 
reasonably necessary.  Restraint or isolation will be closely monitored to prevent 
harm to the Student and discontinued as soon as the likelihood of serious harm has 
dissipated. 

27. On February 24, 2016, the District transportation director emailed the District special 
education director, copying the District assistant superintendent, and the District 
human resources assistant director on the email.  The District transportation director 
stated the Student had had an “anger meltdown” on the school bus the previous 
afternoon.  The District transportation director stated the Student’s older brother took 
charge during the Student’s behavioral incident, told the Student’s 1:1 nurse not to 
get involved, and restrained the Student.  The District transportation director asked 
for direction on how to handle the situation.  The District special education director 
responded, stating that the Student had a behavioral plan for deescalating the 
Student, which the Parent had helped develop and agreed to implement, but that 
there was a problem in that the Student had substitute nurses, who might not know 
all the details of the Student’s behavioral plan.  The District special education 
director stated that the District special education special assignment teacher would 
ride the bus with the Student’s nurse that day and the next, and evaluate the 
situation.  The same day, the school principal emailed the District transportation 
director, asking to arrange to review the bus video of the Student’s behavioral 
incident from February 23, 2016.  The school principal noted that he wanted to 



(Citizen Complaint No. 16-82) Page 16 of 29 

understand if the Student’s behavioral incident was related to the Student’s 
disability.  The District special education director responded, stating that after the 
Student’s December 2015 incident, she and the Parent had discussed and agreed 
that behavior escalations were not seizures.  However, the District special education 
director also stated she agreed with the Parent that repeated seizures could cause 
frontal lobe changes, resulting in decreased ability for the Student to manage self-
behavior.  The District special education director stated that in December 2015, the 
Student’s 1:1 nurse had improperly administered seizure medication to the Student, 
under the mistaken belief that the Student’s behavior escalation was a seizure. 

28. On March 14, 2016, the Student became upset while in his classroom, and began 
throwing things at the substitute paraeducator.  The notes stated the Student walked 
around, but was unable to verbalize the problem, and staff telephoned the Parent, 
who talked with the Student. 

29. On April 18, 2016, the District issued a progress report for the Student’s annual IEP 
goals:9 

• Speech/language: The Student had insufficient progress on his goal to produce 
target speech sounds /L/, /th/, and /er/ correctly, improving from 76% to 80% 
accuracy in sentences.  The comments stated the Student was improving in his 
willingness to take part in speech therapy, and he was willing to try to say words 
correctly when directed. 

• Speech/language: The Student had emerging skill on his goal to demonstrate use of 
subject-verb pronoun-antecedent agreement in sentences, using regular and 
irregular past tense verbs.  The comments stated the Student was reading simple 
sentences with help, and grammatical past tense sentences were currently at about 
60% accuracy. 

• Adaptive: The Student had made sufficient progress on his goal to state his address 
and telephone number, without a model.  The comments stated little progress, the 
Student stated his city, state, and telephone number with at least 70% accuracy. 

• Mathematics: The Student had mastered his goal to count nickels and dimes, and 
state their values, improve from counting 5/10 to 9/10 opportunities.  The comments 
stated goal met. 

• Reading: The Student made sufficient progress on his goal to improve from reading 
17 words with 80% accuracy to 34 words with 80% accuracy.  The comments stated 
good progress made, the Student reads at least 27 grocery words. 

• Reading: The Student had made sufficient progress on his goal to improve from 
reading eight words with 80% accuracy, to 14 words with 80% accuracy.  The 
comments stated great progress made, the Student has read 13 community words 
with 80% accuracy. 

• Written Expression: The Student had made sufficient progress on his goal to type his 
address and telephone number, with a model, improving from 50% to 100% 
accuracy.  The comments stated good progress made, the Student has typed his 
personal information with 80% accuracy. 

30.  On May 10, 2016, the Student had another behavioral incident after he became 
angry with a classmate, who would not stop pretending to play a guitar.  The Student 

                                                           
9 The Student’s speech/language progress reports are dated March 24, 2016. 
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obtained scissors and approached the other student.  Staff instructed the Student to 
put the scissors down, but instead, the Student raised the scissors toward the staff 
member.  The Student then walked behind his special education teacher’s desk, cut 
the window blind, and scraped the insulation off the power cord to the laptop 
computer.  Staff moved the other students to another room, and telephoned the 
Parent.  The Parent was able to calm the Student enough that the Student put down 
the scissors, went to the quiet room, and stayed there for 10 minutes before 
returning to his classroom.  On the same day, the District suspended the Student for 
two school days. 

31. In a letter dated May 25, 2016, the District informed parents of all students with 
current health plans on file of the requirements to update information annually.10  
The letter stated that for each school year, Washington law mandated that students 
with life threatening conditions have health plans in place, medication orders as 
necessary, medication arrangements made, and needed to have the plans updated 
before those students could attend school.  The letter further stated that annually 
updated health plans must be returned before the first day of school, and the 
necessary forms for students were included in the mailing.  The letter included a 
checklist with the following steps: 

• Make an appointment with your child’s healthcare provider now.  A healthcare 
provider must complete and sign the attached forms for submission before school 
starts.  Parents should complete forms to the best of their ability and bring forms to 
the appointment.  Both the medical provider and the parent must sign the forms. 

• Prescribed medications must be in original container with pharmaceutical label and 
in the school office before the first day of school.  If your child rides the bus or 
participate in sports, extra medications may be required for these locations. 

• School nurses would be available beginning August 25, 2016. Contact your school 
nurse to arrange to drop off any necessary forms and/or medications.  Per 
Washington State law, all paperwork and medications must be at school prior to the 
first day of class, and your student might be excluded from school if forms and 
emergency medication are not in place by the first day of school. 

• If your child no longer needs emergency medications, you must supply a note from 
your healthcare provider, stating your student no longer needs emergency 
interventions at school. 

32. On June 10, 2016, the District issued a progress report for the Student’s annual IEP 
goals:11 

• Speech/language: The Student had sufficient progress on his goal to produce target 
speech sounds /L/, /th/, and /er/ correctly, improving from 76% to 80% accuracy in 
sentences.  The comments stated the Student was intelligible when he showed 
effort, but struggled with the /L/ sound, varying from 40% to 70% accuracy. 

• Speech/language: The Student had sufficient progress on his goal to demonstrate 
use of subject-verb pronoun-antecedent agreement in sentences, using regular and 
irregular past tense verbs.  The comments stated the Student produced grammatical 

                                                           
10 According to the District, the school nurse mailed the letter to all parents of students with 
current health plans on file at the middle school, including the Parent, on May 27, 2016. 

11 The Student’s speech/language progress reports are dated June 14, 2016. 
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past tense sentences with 60% accuracy with prompts, and increased exposure to 
complex sentences and irregular past tense verbs will help him achieve his goals. 

• Adaptive: The Student had made sufficient progress on his goal to state his address 
and telephone number, without a model.  The comments stated the Student had 70% 
accuracy. 

• Mathematics: As of April 2016, the Student had mastered his goal to count nickels 
and dimes, and state their values.  The progress report did not include additional 
information. 

• Reading: The Student made sufficient progress on his goal to improve from reading 
17 words with 80% accuracy to 34 words with 80% accuracy. The comments stated 
good progress made, the Student reads at least 32 grocery words. 

• Reading: The Student had mastered his goal to improve from reading eight words 
with 80% accuracy, to 14 words with 80% accuracy.  The comments stated goal met.  

• Written Expression: The Student had made sufficient progress on his goal to type his 
address and telephone number, with a model, improving from 50% to 100% 
accuracy.  The comments stated 80% accuracy. 

33. June 17, 2016 was the last day of the 2015-2016 school year. 

34. On August 29, 2016, the District special education director telephoned the Parent to 
confirm that the Parent intended to send the Student to school for the 2016-2017 
school year.  According to the District, the Parent stated the Student had been 
having seizures over the summer, and the District special education director told the 
Parent that the school nurse would contact the Parent to develop the Student’s new 
health plan before the start of the 2016-2017 school year.12 

35. September 6, 2016 was the first day of the 2016-2017 school year.  The Student 
was a seventh grader at the same District middle school and assigned to a self-
contained classroom, which served 14 students, was staffed by a special education 
teacher, and three paraeducators.  Additionally, the Student had a 1:1 nurse 
assigned to him.  According to the District, the school scheduled another nurse to 
substitute for the Student’s 1:1 nurse, whenever the Student’s 1:1 nurse took breaks 
or lunch, or was absent. 

36. On September 6, 2016, the Parent brought the Student’s medication to the school 
nurse, but did not have the individual health plans signed by the Student’s 
physicians addressing the Student’s allergies and seizures, or authorization for the 
school nurse to administer medicine.  The nurse reviewed the health plan 
requirements with the Parent, and gave the Parent three health forms for the 
Student’s physicians to complete and sign.  The three health plan forms included 
one for seizure care, another for life threatening allergies, and a third in case the 
Student’s physician identified another health issue.  In its response, the District 
stated that the specific reason the Student could not attend school on the first day of 
school was because the school did not have an updated form from the Student’s 

                                                           
12 The District acknowledged in its response that the school nurse was not contacting parents, 
the special education director’s statement did not comport with the May 25, 2016 letter sent to 
parents, and the conversation might have confused the Parent. 
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medical provider(s), granting permission for the school nurse to administer 
medications for life threatening conditions. 

37. On September 7, 2016, the school secretary faxed a health plan form for epilepsy to 
the Student’s medical provider. 

38. On September 8, 2016, the Parent emailed the school principal, stating the 
Student’s medical provider for epilepsy would not sign the Student’s health plan until 
the doctor had seen the Student, and the first available appointment was not until 
September 28, 2016.  The Parent stated the medical provider would contact the 
Parent if an earlier appointment became available.  The Parent further stated that 
the epi-pen authorization needed to come from a different clinic, and after 20 
minutes on hold, the Parent still did not have a fax number for the clinic.  The Parent 
stated that it appeared the Student would not be able to go to school during 
September, which was devastating.  A little later, the Parent emailed the school 
principal and the Student’s special education teacher, stating the Student would be 
out of school until the Parent finished obtaining the Student’s medical paperwork, 
and he hoped that when the Student returned, the Student would have a physical 
education program similar to the 2015-2016 school year.  Also that day, the school 
received a fax from the Student’s medical provider for epilepsy, authorizing a school 
nurse to administer medication to the Student for a seizure lasting more than four 
minutes.  However, the portion of the form describing the triggers and special 
precautions was blank, and other portions contained care information from the 2015-
2016 school year.  The cover sheet on the fax stated the Student’s doctor would 
update the Student’s health plan for epilepsy after the doctor was able to see the 
Student. 

39. According to the District, on September 9, 2016, the school principal emailed the 
Parent, stating that the school had received authorizations to administer both the 
Student’s emergency epilepsy medicine and emergency allergy medicine.13  
According to the District, the school principal informed the Parent that after the 
Parent signed the health plan forms, the Student could return to school. 

40. On September 12, 2016, the Parent signed a form for the Student’s “condition 
specific” health plan, and the Student started attending school.  The condition 
specific health plan was filled in by the Parent, and addressed seizure care 
exclusively.  The Parent wrote on the form that the Student had three grand mal 
seizures over the 2016 summer and must have polarized sunglasses or a hat to 
block sunlight outdoors. 

41. On September 21, 2016, the District received a fax from the Student’s medical 
provider for allergies, authorizing a school nurse to administer emergency allergy 

                                                           
13 This email is not in the documentation. 
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medication to the Student with an epi-pen.  The physician’s signature is dated 
September 8, 2016.14 

42. On October 24, 2016, the Parent emailed the Student’s special education teacher 
and the school principal, stating it was crucial to ensure the Student had a snack at 
9:30 am.  The Parent stated that if the Student did not get a snack, his blood sugar 
dropped, causing the Student to become irritable, disruptive, and potentially causing 
a seizure.  The Parent stated that staff did not give the Student his snack at 9:30 am 
that day, and that this was the second time during the 2016-2017 school year that 
staff had forgotten to provide the Student’s snack. 

43. On October 25, 2016, the Student’s special education teacher emailed the Parent, 
copying the school principal, and stating staff would ensure the Student had his 
snack.  The Parent responded, stating that the more than 24-hour delay for a 
response from the Student’s special education teacher was unacceptable; therefore, 
the Parent would be communicating directly with the Student’s 1:1 nurse.  The 
Parent then directed his email to the school principal, and stated he wanted the 
Student’s brother to resume riding the same bus as the Student, and the District 
should prepare to have someone ride the bus with the Student as early as next 
week.  The school principal responded, stating school staff would do their best to 
meet the Student’s needs.  The school principal further stated that transportation for 
the Student could begin on October 31, 2016, and the Student’s 1:1 nurse would 
likely be the individual to ride the bus with the Student. 

44. On October 26, 2016, the Parent emailed the school principal, copying the Student’s 
special education teacher and the District special education director, again stating 
he wanted the Student’s brother to ride the same bus as the Student.  The Parent 
further stated that he wanted to know how staff would ensure the Student had his 
snack.  The Parent also stated he felt ignored by school staff.  The Parent noted that 
when the Student’s behavior escalated, staff asked the Parent to help calm the 
Student.  The Parent asked how school staff would feel if the Parent ignored their 
requests for the Parent’s help.  The same day, the school principal emailed the 
District transportation director, copying the District human resources executive 
director and the Student’s special education teacher/case manager on the email. 
The school principal noted that there were challenges related to transportation of the 
Student during the 2015-2016 school year, and it was important to communicate 
clearly with the Parent.  The school principal included a recent email from the 
Parent, which stated that the Student’s brother was to be on the same bus as the 
Student, and was to be picked up from the high school before the bus retrieved the 
Student, as the Student would refuse to board the bus without his brother present.  
The school principal stated there was a school nurse who would ride the bus with 
the Student to assure the Student’s safety during a seizure, and asked what the 
transportation plan would be for the Student and his brother.  The District special 

                                                           
14 The District did not explain the discrepancy between its reference to having received 
authorization on September 8, 2016, and the document bearing the fax date stamp of 
September 21, 2016. 
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education director responded, stating the Student was assigned to the same special 
education bus as he was during the 2015-2016 school year, and the Student’s 
brother would be assigned to the same bus as the Student. 

45. Also on October 26, 2016, the Student confronted another student who was using 
profanity and threatening other students.  Staff removed the other student from the 
classroom and tried to calm the Student, suggesting a walk.  The Student left the 
classroom with two staff members following him.  The Student tried to find the other 
student for 15 minutes, walking in and out of the school, stating he was going to kill 
the other student.  School staff telephoned the Parent, who came to school, 
retrieved the Student, and stated he was going to take the Student home for the 
remainder of the school day.  The District did not impose any disciplinary action on 
the Student.  Later that afternoon, the school principal emailed the Parent, stating he 
hoped to see the Student back at school the next day with a fresh start, and it was 
important for the Student to put the situation behind him.  Later that evening, the 
Parent emailed the school principal, asking if the Student’s 1:1 nurse was working 
exclusively with the Student, or if she was doing other things in the classroom.  The 
Parent also asked to know “what was happening” regarding the Student’s services 
for fine motor skills and gross motor skills. 

46. On October 27, 2016, the school principal emailed the Parent, stating the Student’s 
1:1 nurse maintained a line of sight on the Student, so that if he had a seizure, she 
was able to monitor the situation and respond, but the Student’s nurse also worked 
with other students while maintaining a line of sight on the Student.  The school 
principal further stated that the Student’s reevaluation recommended the Student 
receive related services for fine motor skills and gross motor skills; therefore, there 
were no associated annual goals because they were related services.15  The school 
principal stated he was still gathering information from the therapists, and hoped to 
have more information the next day about “what was happening” with the Student’s 
related services.  The Parent responded, stating that the Student’s nurse should 
work exclusively with the Student and the Student’s services for fine motor and 
gross motor skills needed to be happening. 

47. On October 28, 2016, the school office assistant emailed the school principal and 
the school secretary, stating the Parent had just called the school to confirm that the 
Student had his snack that morning.  The school office assistant stated the Student’s 
special education teacher confirmed that the Student had eaten his snack, and the 
Parent stated that if he did not get a call by 10:00 am each morning, he would 
telephone the school and check.  That day, the Student had a behavioral incident 
and the school staff restrained the Student.  According to the restraint/isolation 
report, the Student stood in the doorway to his classroom, and grabbed, scratched 
anyone who tried to pass through the doorway.  The Student’s special education 
teacher removed the Student’s hand from another student and she and another staff 
member used a two-person hold to escort the Student to the quiet room.  The report 

                                                           
15 This statement is incorrect.  The Student’s reevaluation recommend related services for gross 
motor skills, but did not recommend any type of services for fine motor skills. 
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did not state how long the Student remained in the quiet room.  Also that day, the 
District assistant superintendent emailed the Parent, responding to several issues 
raised by the Parent.  The District assistant superintendent noted that the Parent 
had stated that earlier that day, the Student was not wearing sunglasses while 
outside, and the failure to wear sunglasses triggered grand mal seizures for the 
Student.  The District assistant superintendent stated that the Student’s IEP should 
be updated to include that important information, and the best way was to have 
documentation from the Student’s doctor.  The District assistant superintendent 
further stated the Student’s special education teacher would arrange for an IEP team 
meeting, during which they could also discuss the Parent’s request for the Student to 
receive services for fine motor skills and gross motor skills.  The District assistant 
superintendent further stated that school staff did not call for police support because 
of the Student’s behavioral incident, rather, a police officer happened to be at the 
school that day. 

48. On October 30, 2016, the school assistant principal emailed the Parent, stating he 
was attaching notification that based on the October 28, 2016 incident, the school 
was suspending the Student for two school days, beginning on October 31, 2016, 
and returning on November 2, 2016.  The school assistant principal stated he would 
like to meet with the Parent and the Student’s special education teacher to plan for 
the Student’s needs while keeping other students safe.  The Parent responded, 
stating the school’s suspension of the Student was unacceptable, and he would 
appeal the matter. 

49. On October 31, 2016, the District received a medical report from the Student’s 
medical provider for epilepsy, which stated the report was active from October 5, 
2016 to October 5, 2017.  The report stated the Student had a history of epilepsy 
associated with speech and language, cognitive, and behavioral disorders.  The 
report further stated the Student took daily medicine to treat seizures, and had 
emergency medicine if seizures lasted longer than four minutes.  The report stated 
that when the Student was having a seizure, it would look like erratic behavior with 
slurred speech, and clumsiness.  The report further stated the Student’s seizures 
would look like aggressive behavior without the ability to express himself.  The report 
also stated the Student’s seizures would look like jerking movements of his arms 
and legs.  The report stated that during a seizure, the Student needed someone to 
stay with him, stay calm, track the time, keep him safe, turn him on his side, and 
record the seizure.  The report stated that during a seizure, the helper should not 
restrain the Student, and should not put anything in the Student’s mouth.  The report 
stated that for a grand mal seizure, the helper should protect the Student’s head, 
keep his airway open, watch breathing, and turn the Student on his side.  The report 
stated that after a seizure, the Student needed a calm, quiet place to relax and rest, 
and the Parent should be notified.  Additionally, the report stated the Student should 
not be around open water or swim unattended, should avoid activities with a high fall 
risk, and must wear polarized glasses in the sunshine, as sunlight triggered grand 
mal seizures.  The report also stated the Student had an allergy to codeine, peanut, 
and penicillin. 
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50. On November 1, 2016, the Parent emailed the school principal, the assistant school 
principal and the District assistant superintendent, asking if the Student’s suspension 
was for both the incident on October 26, 2016 and the incident on October 28, 2016, 
or only for the incident on October 28, 2016.  Later that day, the Parent emailed the 
school assistant principal, the school principal, and the District assistant 
superintendent, stating that prior to the Student’s behavioral incident on October 28, 
2016, the Student was exposed to direct sunlight, without protective sunglasses, 
despite the requirement for sunglasses being part of the Student’s “official 
paperwork.”  The Parent stated that the Student’s behavioral incident was caused by 
the failure to apply the Student’s health plan.  Also that day, the school assistant 
principal emailed the Parent, suggesting times to meet.  The school assistant 
principal further stated that although they would not be able to meet before the 
Student’s return to school, the Student was still welcome to return to school the next 
day.  The Parent responded, stating the Student would remain at home until the 
school followed the Student’s behavior plan.  The Parent stated the District was not 
implementing the Student’s IEP in the following ways: 

• Failing to ensure the Student had a snack promptly at 9:30 am, noting that when the 
Student missed his snack, he had a frontal lobe seizure, which led to behavior 
challenges. 

• Failing to ensure the Student wore polarized glasses outdoors, noting that sunlight 
could cause a frontal lobe seizure, and lead to behavioral issues, and stating that this 
was what had happened on October 28, 2016. 

• Failing to use the Student’s behavioral plan “properly,” noting that during a 
parent/teacher conference, the speech language pathologist had exacerbated the 
Student’s condition by exhibiting negatively loaded language, which held the Student 
responsible for his behavior, despite the Student having a disability. 

• A staff member threatened to telephone police during the behavioral incident on 
October 28, 2016. 

• Staff surrounding the Student during the behavioral incident on October 28, 2016. 
• The Student’s teacher telephoning the Parent from a landline instead of the 

Student’s 1:1 nurse telephoning the Parent from a mobile phone, during the October 
28, 2016 behavioral incident, which delayed the Parent from being able to talk with 
the Student. 

• After the Student’s teacher telephoned on a mobile phone, the Student’s teacher 
walked away from the Student. 

• The Student’s 1:1 nurse was often not present to de-escalate the Student because 
she had been given other tasks. 

• The Student was no longer receiving services for fine motor skills, gross motor skills, 
or social skills, and the Parent did not agree to end those services. 

51. On November 2, 2016, the Parent emailed the school assistant principal, stating the 
school principal needed de-escalation training.  Additionally, the Parent stated that 
the only relevant written statement about the Student’s October 28, 2016 behavioral 
incident was that by the Student’s 1:1 nurse, which included that the other student 
threatened to kill the Student before the incident.  The Parent further stated that the 
Student’s behavioral incident on October 28, 2016 was entirely the fault of staff who 
did not ensure the Student wore his polarized glasses when he went out into the 
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sunshine to take out recycled materials.  The Parent stated he would not bring the 
Student to school until the District resolved all of the problems. 

52. On November 4, 2016, the school nurse emailed the Parent, stating she had created 
a new epilepsy health plan for the Student, based on the medical report supplied by 
the Student’s medical provider.  The school nurse asked the Parent to stop by her 
office to sign the Student’s new epilepsy health plan, and also noted that the 
information from the Student’s medical provider did not include information to 
develop an allergy health plan for the 2016-2017 school year, and it was important to 
get that done.16  The Parent responded, stating that the Student’s allergy health plan 
was created at the start of the 2015-2016 school year, and was good for a full year.  
The Parent further asked why the school had not informed him of this need earlier, 
especially given that the Student had been unable to attend school at the beginning 
of the 2016-2017 school year due to his health plans being outdated.  The school 
nurse replied, stating allergy health plans were valid only for the school year in which 
they were created.  The school nurse stated that this was why in May 2016, the 
District had sent a letter to parents who had students with health plans, so that 
parents could plan accordingly to have new plans/medications/treatments forms 
completed.  The school nurse stated that she also provided the information about 
the requirements for updated health plans on the first day of the 2016-2017 school 
year.  The school nurse stated when the Student started school in the 2016-2017 
school year, the Student’s doctor’s office reported that they would update his plans 
at the next appointment.  The school nurse stated she faxed the paperwork to the 
Student’s medical provider and left a message explaining what the school needed.  
The school nurse stated she had expected to receive the information and 
authorization for both seizures and life threatening allergies, but she received only 
the paperwork for the Student’s seizures. 

53. On November 7, 2016, the Parent emailed several members of the Student’s IEP 
team, stating that over the past weekend, the Student had experienced two seizures 
in one day.  The Parent stated the Student had had both a mild and a severe grand 
mal seizure, and he believed LED lighting had triggered the seizures.  The Parent 
stated they were lucky the seizures had not injured the Student, and it would be 
necessary to update the Student IEP and health plan. 

54. On November 18, 2016, the District issued a progress report for the Student’s 
annual IEP goals: 

• Speech/language: The progress report did not include information about the 
Student’s speech/language goals. 

• Speech/language: The progress report did not include information about the 
Student’s speech/language goals. 

• Adaptive: The Student had mastered his goal to state his address and telephone 
number, without a model.  The comments stated, goal met, the Student stated his 
city, state, and telephone number with 80% accuracy and a visual. 

                                                           
16 The school nurse received authorization to administer the Student’s emergency allergy medicine either 
on September 8, 2016 or on September 21, 2016.  This missing component appears to be the portion 
describing the precautions and other components of the health plan. 
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• Mathematics: As of April 2016, the Student had mastered his goal to count nickels 
and dimes, and state their values.  The progress report did not include additional 
information. 

• Reading: The Student mastered his goal to improve from reading 17 words with 80% 
accuracy to 34 words with 80% accuracy. The comments stated the goal was met. 

• Reading: As of June 10, 2016, the Student had mastered his goal to improve from 
reading eight words with 80% accuracy, to 14 words with 80% accuracy.  The 
progress report did not include additional information. 

• Written Expression: The Student had made sufficient progress on his goal to type his 
address and telephone number, with a model, improving from 50% to 100% 
accuracy.  The comments stated 90% accuracy with a model. 

55. On November 21, 2016, the District and the Parent met with a mediator and came to 
the following mediation agreement: 

• District will make sure the Student gets his daily snack at 9:30 am with a daily alarm. 
• District assigned LPN will ensure the Student wears sunglasses at all times. 
• District will provide the LPN assigned to the Student with a District cell phone for 

contacting the Parent as needed regarding safety issues or other things that arise. 
• There will be a daily log that the Student’s IEP case manager and the LPN send 

home to address daily issues and updates.  They will address daily snack and 
sunglasses. 

• District will work to expedite meetings for the Parent with the appropriate person 
(usually the person directly involved or at the lowest level). 

• If the Parent has any future concerns, especially regarding safety, he will call the 
office directly.  The office will then make sure the appropriate person responds. 

• If there are concerns, the appropriate person will schedule a meeting when 
appropriate.  A third party whom both the Parent and the school staff member are 
comfortable with should attend the meeting. 

• District and the Parent will not use email to communicate disagreements or to 
communicate emotion. 

According to the mediation meeting agenda, the Parent and the District also 
discussed the Student’s 1:1 nurse, and the Parent’s concern that she was used for 
other purposes.  According to the District, school staff assured the Parent that the 
Student’s 1:1 nurse attended to the Student at all times.  Later that evening, the 
Parent later emailed the District assistant superintendent, stating he thought the 
meeting that day generated a great deal of positive momentum.  However, the 
Parent also filed this complaint with OSPI on the same day. 

56. November 28, 2016 was the Student’s first day back to school after the Parent and 
District signed the mediation agreement.  The school nurse asked the Parent to sign 
the Student’s seizure health plan, based on the medical report the District received 
on October 31, 2016.  According to the Parent, he wanted to add that the Student 
must wear sunglasses indoors as well as outdoors to the Student’s health plan, but 
the school nurse told him to call the Student’s medical provider and ask the medical 
provider to add that provision to the Student’s health plan.  The Parent told the 
school nurse he was concerned that the school would ignore the Student’s need for 
sunglasses indoors while the Parent arranged for undated directions from the 
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Student’s medical provider.  The school nurse then agreed to talk with the Student’s 
special education teacher, and the Student’s special education teacher would 
ensure the Student wore sunglasses indoors as well as outdoors.  Also according to 
the Parent, the Student’s substitute1:1 nurse asked the Student if he was ready to 
have a good day, the Student replied he “guessed so,” and the substitute 1:1 nurse 
responded, “It is all up to you, if you have a good day.” 

57. On December 8, 2016, the Parent emailed the District special education director, 
stating he was canceling the meeting scheduled for that day to discuss services for 
fine motor skills for the Student.  The Parent stated that around 7:30 am that 
morning, the Student had a behavioral issue while in the office waiting for his 1:1 
nurse who arrived at 8:00 am.  The Parent stated the Student should have been in 
his class, not in the office, which was not an appropriate place for him, noting that 
classes started at 7:30 am.  The District assistant superintendent responded, 
pointing out that classes began at 8:00 am. 

CONCLUSIONS 

1. IEP Development: The documentation substantiates that the District followed 
procedures for developing the Student’s IEP during the 2015-2016 school year.  
After the Student’s December 2015 behavioral incident, the District conducted an 
FBA, considered the Student’s behavioral data, and developed a BIP for the Student 
with the Parent’s involvement.  Further, the District addressed the Student’s 
behavioral and health needs by providing the Student with a 1:1 nurse throughout 
the school day and on the bus.  Although it is helpful when transportation services 
support families as well as individual students, IEPs cannot provide services for 
family members, family members cannot be the implementer of IEP provisions, and 
the District did not err in refusing to add an IEP provision for the Student’s brother to 
ride the Student’s bus.  Regarding the 2015-2016 school year, in May 2015, the 
District informed the Parent that Washington law requires health plans to be updated 
each school year, and parents should consider scheduling any necessary 
appointments during the summer months.  However, OSPI recommends that the 
District consider revising its procedures/methods for informing parents of health plan 
requirements, to include reminders and/or follow-up with parents.  Additionally, OSPI 
recommends that the District consider whether its procedures/methods include a 
process that reviews new (and potentially critical) information obtained through 
updated health plans, and consider whether that information should be reflected 
through a prompt amendment to that student’s IEP.  Although the District tried to be 
responsive to the Parent’s information about the Student’s changing health needs, it 
is difficult when parents relay and possibly interpret medical information before 
districts have received actual medical reports.  Here, there are ongoing questions 
about the Student’s seizures, such as how to distinguish a seizure from generic 
aggressive behaviors.  Given that the Student’s medical report stated a seizure 
could look like “aggressive behavior without ability to express,” this question requires 
further medical analysis.  There are additional questions about the triggers of the 
Student’s seizures, including various lightening conditions and the Student’s stress.  
Regarding the Student’s trigger of stress, there is confusion about when to appease 
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the Student (because his displeasure apparently prompts stress, which then triggers 
a seizure), and when to teach the Student appropriate behavior.  Further, there 
remains a more generalized question about how the Student’s disability affects his 
social skills development and his behavioral needs, and how deficits in these same 
areas might have an adverse impact on his education.  OSPI notes that the Student 
currently does not qualify for services for social or behavioral skills, and reminds the 
District that the Student’s eligibility category does not necessarily limit or determine 
the scope of services.  Based on these questions, on-going concerns, and 
sometimes confusion, an independent educational evaluation (IEE) is appropriate. 

2. IEP Implementation: The documentation substantiates that the District implemented 
the Student’s IEP.  The District did not fail to provide the Student with fine motor 
services, as the Student’s IEP did not include fine motor services, which 
corresponded to the recommendations in the Student’s reevaluation report.  
Although the Parent’s concern was understandable when the school principal 
commented that the Student’s 1:1 nurse worked with other students, school staff 
assured the Parent that the Student’s 1:1 nurse attended to the Student at all times 
and nothing in the documentation contradicts that assurance.  The Parent also 
stated that the District did not implement the Student’s behavioral plan, and did not 
properly de-escalate the Student, but the documentation indicates that staff routinely 
encouraged the Student to take a walk, and gave him space and time to calm.  
Additionally, the Parent highlighted the comment the Student’s substitute1:1 nurse 
made to the Student, “It is all up to you, if you have a good day,” as demonstrative of 
the District’s failure towards students whose disability affects their behavior, stating it 
shows indifference and ignorance.  However, the overall circumstances, including 
the Student’s mastering several of his IEP goals, and the District’s efforts to provide 
individualized accommodations for the Student, do not support the Parent’s 
interpretation of the nurse’s comment.  Additionally, OSPI notes that many of the 
Parent’s concerns regarding implementing the Student’s IEP were not governed by 
the Student’s IEP.  For example, the Student’s IEP does not provide that staff will 
give the Student a snack, ensure the Student wears polarized glasses, not 
telephone police in an emergency, or specifically use a mobile telephone to contact 
the Parent.  However, OSPI reminds the District that the District has voluntarily 
taken on some of these duties through the mediation agreement and should revise 
the IEP accordingly.  Additionally, OSPI cautions the District that other students 
(including family members) are not implementers of IEP behavioral provisions, and 
cannot be permitted to restrain another student on District property, or while in 
District control, such as on the school bus. 

3. Discipline Procedures: The District has not violated special education discipline 
procedures.  Special education discipline procedures, including the requirement to 
hold manifestation determinations, do not apply until a district has removed a 
student for 10 school days during a school year, which has not occurred here. 
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CORRECTIVE ACTIONS 

By or before February 6, 2017, March 13, 2017, and May 10, 2017, the District will 
provide documentation to OSPI that it has completed the following corrective actions. 

STUDENT SPECIFIC: 
1. The District will seek the Parent’s consent to contract with an independent evaluator 

and ensure the Student receives a comprehensive independent educational 
evaluation (IEE) to determine his educational needs.  At a minimum, the 
independent evaluation will include a review of records from the last three school 
years, including the Student’s private medical evaluation(s), information provided by 
the Student’s current teachers and the Parent, and any other assessments 
determined to be needed by the independent evaluator, including but not limited to a 
neurological/neuropsychological examination by a qualified physician regarding the 
Student’s seizures and additional assessments of the Student’s social and 
behavioral skills in the educational setting. 
• By or before February 6, 2017, the District will provide the Parent and OSPI with 

at least three names and qualifications of individuals (who are not District 
employees) to conduct an IEE for the Student within the required timeframe, and 
seek for the Parent’s informed, written consent to proceed. 

• By or before February 15, 2017, the Parent will either provide his written, 
informed consent for the Student’s IEE or notify the District of his refusal to 
consent.  If the Parent refuses to consent, the District will notify OSPI 
immediately.  If the Parent provides consent, he will notify the District of his 
choice of evaluator from the list of proposed evaluators, on the same date.  If the 
Parent provides consent, but does not choose an evaluator, the District will select 
an evaluator from the list given to the Parent. 

• By or before March 13, 2017, the District will provide OSPI with: (1) the name of 
the independent evaluator who will conduct the Student’s IEE; (2) a copy of the 
Parent’s written consent to proceed with the IEE; and, (3) a copy of the contract 
with the IEE provider. 

• By or before May 10, 2017, the District will provide OSPI with a copy of the 
Student’s IEE.  The District will also provide OSPI with documentation showing 
the District has scheduled an IEP team meeting to discuss the results and 
possible revisions to the Student’s IEP. 

DISTRICT SPECIFIC: None. 

The District will submit a completed copy of the Corrective Action Plan (CAP) Matrix 
documenting the specific actions it has taken to address the violations and will attach 
any other supporting documents or required information. 

NOTE: The district may request an electronic version of the matrix by e-mailing Thinh 
Le at Thinh.Le@k12.wa.us. 
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RECOMMENDATION 

OSPI recommends that the District clarify any distinction it makes between a behavioral 
plan and a behavioral intervention plan (BIP).  It is confusing to have two documents, 
which are similar, but substantially different.  OSPI reminds the District that it is not 
required to use a specific form when developing a BIP, as long as the necessary 
elements of a BIP are present.  If the District choices to use an alternate form, the 
District should include spaces for signatures and dates. 

Dated this ____ day of January, 2017 

Douglas H. Gill, Ed. D. 
Assistant Superintendent 
Special Education 
PO BOX 47200 
Olympia, WA 98504-7200 

THIS WRITTEN DECISION CONCLUDES OSPI’S INVESTIGATION OF THIS 
COMPLAINT 

IDEA provides mechanisms for resolution of disputes affecting the rights of special 
education students.  This decision may not be appealed.  However, parents (or adult 
students) and school districts may raise any matter addressed in this decision that 
pertains to the identification, evaluation, placement, or provision of FAPE to a student in 
a due process hearing.  Decisions issued in due process hearings may be appealed.  
Statutes of limitations apply to due process hearings.  Parties should consult legal 
counsel for more information about filing a due process hearing.  Parents (or adult 
students) and districts may also use the mediation process to resolve disputes.  The 
state regulations addressing mediation and due process hearings are found at WAC 
392-172A-05060 through 05075 (mediation) and WAC 392-172A-05080 through 05125 
(due process hearings.) 
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