
(Citizen Complaint No. 16-81) Page 1 of 27 

SPECIAL EDUCATION CITIZEN COMPLAINT (SECC) NO. 16-81 

PROCEDURAL HISTORY 

On November 4, 2016, the Office of Superintendent of Public Instruction (OSPI) 
received a Special Education Citizen Complaint from the parent (Parent) of a student 
(Student) attending the Northshore School District (District).  The Parent alleged that the 
District violated the Individuals with Disabilities Education Act (IDEA), or a regulation 
implementing the IDEA, with regard to the Student’s education. 

On November 7, 2016, OSPI acknowledged receipt of this complaint and forwarded a 
copy of it to the District Superintendent on the same day.  The District was asked to 
respond to the allegations made in the complaint. 

On November 29, 2016, OSPI received the District’s response to the complaint and 
forwarded it to the Parent on November 30, 2016.  The Parent was invited to reply with 
any information she had that was inconsistent with the District’s information. 

On December 29, 2016, OSPI received the Parent’s reply.  The information was 
forwarded to the District on the same day. 

On December 30, 2016, OSPI received additional information from the Parent and the 
information was forwarded to the District on January 3, 2017. 

OSPI considered all of the information provided by the Parent and the District as part of 
its investigation. 

OVERVIEW 

During the 2015-2016 school year, the Student attended a District junior high school 
and was eligible to receive special education and related services under the category of 
autism.  In January 2016, the Student’s IEP team met to discuss the Parent’s concern 
about the Student sleeping during class, and amending the Student’s IEP to reflect that 
he attended private therapy services two afternoons per week.  Also in January, the 
Parent expressed concerns about the Student’s assigned 1:1 paraeducator and 
requested the Student be assigned another paraeducator.  The District refused the 
Parent’s request to assign another paraeducator, but agreed that the Student’s 
upcoming reevaluation would include a functional behavior assessment (FBA) to 
address the Student’s behaviors.  During the 2016-2017 school year, the Parent 
decided to homeschool the Student for part of his school day. 

The Parent alleged that the District failed to follow procedures for excusing members of 
the Student’s IEP team from IEP team meetings, and that the District failed to follow 
procedures for implementing the Student’s IEP.  The District denied the allegations. 
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SCOPE OF INVESTIGATION 

This decision references events which occurred prior to the investigation time period, 
which began on November 5, 2015.  These references are included to add context to 
the issues under investigation and are not intended to identify additional issues or 
potential violations, which occurred prior to the investigation time period. 

ISSUES 

1. Did the District follow procedures for excusing members of the Student’s 
individualized education program (IEP) team from IEP team meetings? 

2. Did the District follow procedures for implementing the Student’s IEP? 

LEGAL STANDARDS 

IEP Team: An IEP team is composed of: the parent(s) of the student; not less than one 
regular education teacher of the student (if the student is, or may be, participating in the 
regular education environment); not less than one special education teacher or, where 
appropriate, not less than one special education provider of the student; a 
representative of the school district who is qualified to provide or supervise the provision 
of specially designed instruction, who is knowledgeable about the general education 
curriculum, and who is knowledgeable about the availability of district resources; an 
individual who can interpret the instructional implications of evaluation results (who may 
be one of the teachers or the district representative listed above); any individuals who 
have knowledge or special expertise regarding the student, including related services 
personnel; and when appropriate, the child.  34 CFR §300.321(a); WAC 392-172A-
03095(1). 

IEP Team Member Excusal: Parents and districts can agree in writing that an IEP team 
member’s participation is not necessary and that the team member may be excused 
from attending an IEP meeting, in whole or part, if the team member’s area of 
curriculum or related services is not being modified or discussed in the meeting.  If the 
meeting involves a modification to or discussion of the team member’s area of the 
curriculum or related services and the parties both consent in writing to the excusal of 
the team member, the excused team member must submit written input into the 
development of the IEP in prior to the meeting.  34 CFR §300.321(e); WAC 392-172A-
03095(5). 

IEP Definition: An IEP must contain a statement of: (a) the student’s present levels of 
academic achievement and functional performance; (b) measurable annual academic 
and functional goals designed to meet the student’s needs resulting from their disability; 
(c) how the district will measure and report the student’s progress toward their annual 
IEP goals; (d) the special education services, related services, and supplementary aids 
to be provided to the student; (e) the extent to which the student will not participate with 
nondisabled students in the general education classroom and extracurricular or 
nonacademic activities; (f) any individual modifications necessary to measure the 
student’s academic achievement and functional performance on state or district-wide 
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assessments; (g) ESY services, if necessary for the student to receive FAPE; (h) 
behavioral intervention plan, if necessary for the student to receive FAPE; (i) emergency 
response protocols, if necessary for the student to receive FAPE and the parent 
provides consent as defined in WAC 392-172A-01040; (j) the projected date when the 
services and program modifications will begin, and the anticipated frequency, location, 
and duration of those services and modifications; (k) beginning no later than the first 
IEP to be in effect when the student turns 16, appropriate, measurable postsecondary 
goals related to training, education, employment, and independent living skills; and 
transition services including courses of study needed to assist the student in reaching 
those goals; (l) beginning no later than one year before the student reaches the age of 
majority (18), a statement that the student has been informed of the rights which will 
transfer to him or her on reaching the age of majority; and (m) the district's procedures 
for notifying a parent regarding the use of isolation, restraint, or a restraint device as 
required by RCW 28A.155.210.  34 CFR §300.320; WAC 392-172A-03090 (effective 
January 29, 2016). 

IEP Development for a Student with Behavioral Needs: In developing, reviewing and 
revising each student’s individualized education program (IEP), the team must consider 
the use of positive behavioral interventions and supports and other strategies to 
address the student’s behavior.  34 CFR §300.324(a)(2); WAC 392-172A-03110(2). 
This means that in most cases in which a student’s behavior impedes his or her learning 
or that of others, and can be readily anticipated to be repetitive, proper development of 
the student’s IEP will include positive behavioral interventions, strategies, and supports 
to address that behavior.  64 Fed. Reg. 48, 12479 (March 12, 1999) (Appendix A to 34 
CFR Part 300, Question 38). A functional behavioral analysis (FBA) and behavioral 
intervention plan (BIP) must be used proactively, if an IEP team determines that they 
would be appropriate for a child.  For a child with a disability whose behavior impedes 
his or her learning or that of others, and for whom the IEP Team has decided that a BIP 
is appropriate, the IEP Team must include a BIP in the child’s IEP to address the 
behavioral needs of the child. Questions and Answers on Discipline Procedures 
(OSERS June 2009) (Question E-1 and E-2). 

IEP Implementation: At the beginning of each school year, each district must have in 
effect an individualized education program (IEP) for every student within its jurisdiction 
who is eligible to receive special education services.  34 CFR § 300.323(a); WAC 392-
172A-03105(1).  A school district must develop a student’s IEP in compliance with the 
procedural requirements of the IDEA and state regulations.  34 CFR §§300.320 through 
300.328; WAC 392-172A-03090 through 392-172A-03115.  It must also ensure it 
provides all services in a student’s IEP, consistent with the student’s needs as 
described in that IEP.  The initial IEP must be implemented as soon as possible after it 
is developed.  Each school district must ensure that the student’s IEP is accessible to 
each general education teacher, special education teacher, related service provider, 
and any other service provider who is responsible for its implementation.  34 CFR 
§300.323; WAC 392-172A-03105(3)(a). 

Bullying, Harassment, and Intimidation: Each school district shall adopt a policy and 
procedure that prohibits the harassment, intimidation, or bullying of any student.  RCW 
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28A.300.285.  Bullying is defined as aggression used within a relationship where the 
aggressor has more or real perceived power than the target, and the aggression is 
repeated or has the potential to be repeated.  (Dear Colleague Letter, 61 IDELR 263.)  
In addition, under the IDEA, school districts have an obligation to ensure that students 
who are the targets of bullying continue to receive a free appropriate public education 
(FAPE) in accordance with the student’s IEP.  As part of an appropriate response to 
bullying under the IDEA, districts should consider convening an IEP team meeting to 
determine whether the effects of bullying have caused the student’s needs to change 
such that his/her IEP is no longer providing educational benefit.  (Dear Colleague Letter, 
61 IDELR 263.) If a teacher is deliberately indifferent to teasing of a disabled child and 
the abuse is so server that the child can derive no benefit from the services that he or 
she is offered by the school district, the child has been denied FAPE.  In the Matter of 
Federal Way School, OSPI Cause No. 2011-SE-0013 citing M.L. v Federal Way Sch. 
Dist., 394 F3d 634, 105 LRP 13966 (9th Cir. 2005). 

FINDINGS OF FACT 

2015-2016 School Year 

1. The District’s 2015-2016 school year began on September 2, 2015.  At that time, the 
Student was eligible to receive special education and related services under the 
category of autism.  The Student’s educational placement was a full-time special 
education program, which focused on functional skills and academics (FSA 
program). 

2. At the beginning of the 2015-2016 school year, the Student’s assigned District 
school was the junior high school closest to the family’s home (junior high school 1); 
however, the Student attended another District junior high school (junior high school 
2) on an in-district waiver request from the Parent, and as a result, the Parent 
transported the Student to and from school. 

3. The Student’s individualized education program (IEP) in place at the beginning of 
the 2015-2016 school year was developed on May 26, 2015.  In regard to the 
Student’s behavior, the IEP stated that the Student would run from the classroom 
during transitions, wander away from designated areas, jump out of his seat during 
table top activities, and attempt to run out of the classroom.  “The behaviors occur in 
less structured settings, during transition times when he had difficulty communicating 
his needs/wants, intolerance for waiting/external boundaries, and sensory seeking.”  
The IEP also stated that the Student would seek sensory input from adults when he 
was overwhelmed, when he was disturbed when resting without warning, or when 
there was too much noise, or he received too many directions at once.  The IEP 
stated that the Student required 1:1 adult supervision to assist him with transitions 
from place to place, task to task, and negotiate his environment safely and assist in 
his self-regulation.  The May IEP included annual goals in the areas of 
communication, reading, writing, math, social/emotional, adaptive skills, and 
behavior.  The IEP provided for the following specially designed instruction and 
related services in a special education setting: 
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• Adaptive – 45 minutes 1-time weekly and 55 minutes 4 times weekly 
• Behavior – 70 minutes 1-time weekly and 70 minutes 4 times weekly 
• Math – 45 minutes 1-time weekly and 55 minutes 4 times weekly 
• Reading – 45 minutes 1-time weekly and 55 minutes 4 times weekly 
• Writing – 45 minutes 1-time weekly and 55 minutes 4 times weekly 
• Social Emotional – 45 minutes 1-time weekly and 55 minutes 4 times weekly 
• Motor – 15 minutes 1-time weekly 
• Communication – 20 minutes 2 times weekly 

The IEP also provided for the following supplementary aides and services: 
• Speech language consultation – 60 minutes 1-time monthly 
• 1:1 Paraeducator support – 410 minutes 4 times weekly 
• 1:1 Paraeducator support – 310 minutes 1-time weekly 
• Communication – 20 minutes 1-time monthly 

The IEP also provided for the following classroom accommodations: 
• Additional time for assignments – daily 
• Calculator – during math activities 
• Preferential seating – daily 
• Visual schedule – daily 
• Visually simplistic material and work space – daily 
• Credit/no credit based on participation, effort, and modified assignments – quarter 

and semester 

The IEP further provided for the following supports for school personnel: 
• Various support services to IEP team members, such as consultation and 

programming of communication device – 20 minutes monthly 
• Training of teacher, paraeducator, and/or Parent on use and programming of the 

Student’s communication device – 60 minutes monthly 
• Accommodations and modifications to aid in successful transportation to and school 

– when the Student used transportation 
• Sensory breaks and sensory tools – when the Student asked for breaks and before 

each work session 

The IEP also stated that the Student required special transportation and would 
receive ESY services. 

4. Based on the documentation in this complaint, on Mondays and Thursdays, the 
Student left school early in the afternoon to attend applied behavior analysis (ABA) 
therapy provided by a private ABA therapist.  On Mondays, the Student was 
scheduled to leave school at 12:30 pm and on Thursdays, the Student was 
scheduled to leave school at 1:30 pm. 

5. During the 2015-2016 school year, special education staff at junior high school 2 
took data regarding the Student sleeping at school (sleep data).  The sleep data log 
and the Student’s attendance record from the beginning of September 2015 show: 

• September 2:  Wednesday - First day of school.  No data taken. 
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• September 3:  Thursday - Student slept from approximately 10:00 am – 1:00 pm. 
Student picked up at approximately 1:30 pm. 

• September 4:  Friday - Student slept from approximately 9:30 am – 2:40 pm. 
• September 7:  Monday - No school 
• September 8:  Tuesday - Student slept from approximately 9:30 am – 12:15 pm. 

Student picked up at approximately 12:30 pm. 
• September 9:  Wednesday - Student slept from approximately 9:30 am – 1:00 pm. 
• September 10:  Thursday - Student slept from approximately 10:00 am – 1:30 pm. 

Student picked up at approximately 1:30 pm. 
• September 11:  Friday - Student slept from approximately 10:00 am – 2:40 pm. 
• September 14:  Monday - Student slept from approximately 9:30 am – 2:40 pm. 

However, according to the Student’s attendance record he was picked up at 
approximately 12:30 pm. 

6. On September 15, 2015, the Parent emailed the Student’s special education 
teacher, stating that the Student would arrive at 10:40 am that day and that she 
hoped that the Student would “stay awake in class today.”  The Student’s 
attendance record shows that the Student was absent for 1st and 2nd period that day.  
The sleep data log shows the Student participated in class the remainder of the 
school day. 

7. The Student’s attendance record and the sleep data log from September 16-28 
show: 

• September 16:  Wednesday - Student did not sleep at school. 
• September 17:  Thursday - Student slept from approximately 11:00 am – 12:50 pm. 
• September 18:  Friday - Student slept from approximately 12:00 pm – 2:40 pm. 
• September 21:  Monday - Student slept from approximately 11:00 am – 12:00 pm. 

Student picked up at approximately 12:30 pm. 
• September 22:  Tuesday – Student slept from approximately 9:00 am – 12:50 pm. 
• September 23:  Wednesday – Student absent. 
• September 24:  Thursday – Student did not sleep at school.  Student picked up at 

approximately 1:30 pm. 
• September 25:  Friday – Student slept from approximately 9:30 am – 11:00 am.  

Student picked up at approximately 11:00 am. 
• September 28:  Monday – Student slept from approximately 8:00 am – 12:00 pm. 

Student picked up at approximately 12:30 pm. 

8. On September 29, 2015, the Parent emailed the Student’s special education 
teacher, stating that the Student had a “rough night with sleeping” and that she was 
going to keep the Student home so he could be “back on track for tomorrow” and 
“hopefully stay awake in school tomorrow.”  The Student’s attendance record shows 
that the Student was absent the entire school day on Tuesday, September 29. 

9. The sleep data log shows that on Wednesday, September 30, 2015, the Student 
slept from approximately 8:00 am-10:00am.  The Student’s attendance records show 
the Student was picked up at approximately 12:50 pm. 
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10. The Student’s attendance record and the sleep data log from October 1-7, 2015 
shows: 

• October 1:  Thursday – No sleep data taken.  Student picked up at approximately 
1:30 pm. 

• October 2:  Friday – Student arrived at school at approximately 9:00 am.  No sleep 
data taken. 

• October 5:  Monday – Student absent. 
• October 6:  Tuesday – Student did not sleep at school. 
• October 7:  Wednesday – Student arrived at school at approximately 10:00 am.  No 

data taken. 

11. On October 8, 2015, the Parent emailed the special education teacher, stating that 
the Student had been up all night, had just fallen asleep, and that he would be 
absent from school that day.  The Parent also stated that “apparently the school day 
was tough” for the Student when the special education teacher was absent.  The 
Student’s attendance record shows that the Student was absent the entire school 
day on October 8. 

12. The Student’s attendance record and the sleep data log from October 9-31 show: 
• October 9:  Friday – Student arrived at school at approximately 9:00 am.  No data 

taken. 
• October 12:  Monday – Student slept from approximately 8:00 am – 11:15 am. 

Student picked up at approximately 12:30 pm. 
• October 13:  Tuesday – Student slept from approximately 9:00 am – 1:00 pm. 
• October 14:  Wednesday – Student slept from approximately 9:00 am – 12:30 am. 
• October 15:  Thursday – No sleep data taken. 
• October 16:  Friday – No sleep data taken. 
• October 19:  Monday – Student slept from approximately 9:00 am - 12:15 pm. 

Student picked up at approximately 12:30 pm. 
• October 20:  Tuesday – Student slept from approximately 9:00 am - 12:50 pm. 
• October 21:  Wednesday – Student arrived at school at approximately 11:00 am. 

Student slept from approximately 11:45 am – 2:40 pm. 
• October 22:  Thursday – Student slept from approximately 10:00 am – 12:15 pm. 

Student picked up at approximately 1:30 pm. 
• October 23:  Friday – Student absent. 
• October 26:  Monday – No sleep data taken. 
• October 27:  Tuesday – Student arrived at approximately 11:00 am.  No data taken. 
• October 28:  Wednesday – No sleep data taken. 
• October 29:  Thursday – Student slept from approximately 11:00 am – 11:45 am. 
• October 30:  Friday – No sleep data taken. 

13. In October 2015, the Parent and the Student moved to a new residence which was 
located within the District’s boundary for another junior high school (junior high 
school 3).  Junior high school 3 did not have a special education program FSA 
program, and as a result, the District assigned the Student to junior high school 1.1 

                                                           
1 Facts taken from SECC 15-81. 
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14. On October 16, 2015, the Parent emailed the District student services specialist to 
provide the District with the family’s updated address.  The Parent stated the new 
address was affective that day.  The Parent asked for an update regarding any 
changes to the Student’s designated home school, or plans to change his in-district 
waiver status.  In response, the student services specialist stated that the Student 
was currently on an “in-district waiver” and therefore, the Parent was not required to 
fill out a new waiver for the remainder of the 2015-2016 school year.  However, if the 
Parent wanted the Student to attend junior high school 2 during the 2016-2017 
school year, she would need to complete a new waiver request.  The Parent later 
responded, asking what the Student’s assigned school would be, because the 
Student’s new home school associated with the updated address (junior high school 
3) did not have a special education program to meet the Student’s needs.  In 
response, the student services specialist stated that the Student’s new address 
placed him at junior high school 3.  However, due to the lack of an FSA program at 
junior high school 3, the Student’s assigned school would revert to junior high school 
1.  The Parent later responded that she planned to continue the Student’s waiver, so 
he could continue to attend junior high school 2. 2 

15. Later on October 16, 2015, the Parent again emailed the District student services 
specialist, stating that she understood the District would now assign the Student to 
attend the FSA program at junior high school 1, because junior high school 3 did not 
have an FSA program.  The Parent then asked if the District was willing to assign 
the Student to junior high school 2.  The Parent stated that junior high school 2 was 
closer to the family’s home, and the District had previously indicated that junior high 
school 1 and junior high school 2 offered the same FSA program, and that both 
programs were appropriate placements for the Student. 3 

16. On October 19, 2015, the student services specialist responded to the Parent’s 
October 16, 2015 email.  The student services specialist stated that at that time, the 
District would not be able to designate junior high school 2 as the Student’s 
assigned school, but the Student could continue to attend junior high school 2 on a 
waiver.  According to information from the District, the reason the Student was 
assigned to attend the FSA program at junior high school 1 instead of the FSA 
program a junior high school 2, was that junior school 1 and junior high school 3 (the 
Student’s new home school) feed into the same District high school that the Student 
would attend.  Junior high school 2 feeds into another District high school that would 
be outside the residence area for the Student. 4 

17. The Student’s attendance record and the sleep data log from November 1-6 show: 
• November 2:  Monday – No sleep data taken.  Student picked up from school at 

approximately 12:30 pm. 

                                                           
2 Facts taken from SECC 15-81. 

3 Facts taken from SECC 15-81. 

4 Facts taken from SECC 15-81. 
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• November 3:  Tuesday – Student arrived at approximately 9:00 am.  No sleep data 
taken. 

• November 4:  Wednesday – No sleep data taken. 
• November 5:  Thursday – No sleep data taken.  Student picked up at approximately 

1:30 pm. 
• November 6:  Friday – Student absent. 

Timeline for this Complaint Begins on November 5, 2015 

18. The Student’s attendance record and the sleep data log from November 9-30 show: 
• November 9:  Monday – Student absent. 
• November 10:  Tuesday – No sleep data taken. 
• November 11:  Wednesday – No school. 
• November 12:  Thursday – Student slept at school from approximately 9:30 am – 

1:00pm.  Student’s attendance record indicates he was picked up at approximately 
1:30 pm. 

• November 13:  Friday – Student arrived at approximately 11:00 am.  No sleep data 
taken. 

• November 16:  Monday – Student did not sleep at school.  Student picked up at 
approximately 12:30 pm. 

• November 17: Tuesday – Student arrived at school at approximately 11:00 am.  
Student did not sleep at school that day. 

• November 18:  Wednesday – No school. 
• November 19:  Thursday – Student slept from approximately 9:00 am – 1:00 pm.  

Student picked up at approximately 1:30 pm. 
• November 20:  Friday – Student arrived at approximately 9:00 am.  Student slept 

from approximately 9:30 am – 2:40 pm. 
• November 23:  Monday – Student slept from approximately 9:30 am – 2:40 pm. 
• November 24:  Tuesday – Student slept from approximately 9:00 am – 12:50 pm. 

The Student’s attendance record indicates he was picked up at approximately 12:00 
pm. 

• November 25:  Wednesday – No sleep data taken. 
• November 26:  Thursday – No school. 
• November 27:  Friday – No school. 
• November 30:  Monday – Student slept from approximately 9:00 am – 2:40 pm. 

19. The Student’s attendance record and the sleep data log from December 1-8 show: 
• December 1:  Tuesday – Student slept from approximately 9:00 am -1:45 pm. 
• December 2:  Wednesday – Student did not sleep at school. 
• December 3:  Thursday – Student did not sleep at school.  Student picked up at 

approximately 1:30 pm. 
• December 4:  Friday – Student slept at school from approximately 9:30 am – 2:40 

pm. 
• December 7:  Monday - Student slept at school from approximately 9:30 am – 12:15 

pm.  Student picked up at approximately 12:30 pm. 
• December 8:  Tuesday – Student arrived at approximately 11:00 am.  No sleep data 

taken. 
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20. On December 9, 2015, the Parent emailed the special education teacher, stating 
that she was going to let the Student come in an hour or so late that day so he could 
wake up on his own.  The Parent stated that she hoped this would prevent the 
Student from falling asleep in school, and get “off of that track as a whole.”  In 
response, the special education teacher stated that was a “fantastic idea”, and that 
she was at a training outside of the District that day.  The Student’s attendance 
record shows that the Student was absent for 1st and 2nd period on December 9.   
The sleep data log shows that on Wednesday, December 9, 2015, the Student slept 
from approximately 9:00 am -1:00 pm. 

21. On December 10, 2015, the Parent emailed the special education teacher, stating 
that the Student had a full night of sleep the last few nights, but had still slept during 
school on December 9, 2015.  The Parent then asked if the Student was sleeping at 
school that day.  The Parent also stated that the Student would be picked up at 
12:30 pm on December 11.  In response, the special education teacher stated the 
Student had fallen asleep that day, and was asleep when the Student’s private ABA 
therapist came to observe him.  The teacher stated that staff had tried to keep the 
Student awake, but the power had gone out, and the Student had presumed it was 
time to rest again.  The sleep data log shows on Thursday, December 10, 2015, the 
Student slept from approximately 9:30 am -2:40 pm. 

22. Included with the Parent’s reply to this complaint is an observation summary report 
from the private ABA therapist’s observation on December 10, 2015.  The summary 
report states: 

When I first arrived after signing in at the main office, I met [the Student’s special 
education teacher] in special education classroom #404.  The class of students was 
engaged in an independent work activity, as [the special education teacher] and I 
touched base about classroom routines.  The Student was not present with his 
classmates during this portion of the day.  Shortly after, the class, including students 
and staff, transitioned to a separate special education classroom on the other side of 
the building…The Student was in his workspace, separated by a partition from the 
rest of the room, asleep under a desk with pillows and blankets covering the majority 
of his body.  At this time, I met [the Student’s] 1:1 aide [Student’s paraeducator].  
She provided an overview of [the Student’s] school goals and a breakdown of his 
typical daily routine.  [The Student] was working towards mastery of reading, math, 
and community-centered goals.  [The Student’s paraeducator] relayed that [the 
Student] generally received instruction for the first hour of the school day, 
approximately 8 am-9 am.  From this time forward to the end of the school day, it 
was not uncommon for [the Student] to remain asleep, as was reported to me by [the 
special education teacher] and [the Student’s paraeducator].  During my 
conversation with [the Student’s paraeducator], she mentioned that [the Student’s] 
tendency to elope detracted from his ability to participate in daily routines.  In an 
attempt to address this problem behavior, the school team implemented the use of a 
weighted belt continuously during [the Student’s] waking hours.  According to the 
information I gathered during this interview, it appeared that this had an affect at 
reducing instances of elopement at school, though I was not made privy to any data 
confirming this. 

      The summary report also included the following recommendations: 
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• Continuous data collection of the Student’s performance, as it pertains to his goals 
and behavior, to continue to provide an accurate representation of his performance. 

• According to the anecdotal information provided to me, the weighted belt the Student 
wears has had a positive effect on his behavior in terms of reducing elopement.  A 
plan should be put in place to fade the use of the Student’s weighted belt; it is 
generally recommended that weighted items be used incrementally as opposed to 
continuously, so as to avoid satiation. 

• Continue to promote the Student’s iPad as a means of facilitated communication. 
• An IEP meeting should be scheduled as soon as possible to allow collaboration, and 

to ensure all of his needs are being met.  It is also beneficial for us to fine-tune his 
IEP, so that generalization of skills across environments is able to take place.  His 
FBA and BIP should also be updated per the Student’s current needs to ensure 
consistency in implementation across settings. 

23. On December 11, 2015, the Parent filed citizen complaint SECC 15-81 alleging that 
the District failed to follow procedures for determining the Student’s placement, as it 
related to the District now designating the Student to attend junior high school 1. 

24. The Student’s attendance record and the sleep data log from December 11-15 
shows: 

• December 11:  Friday – The Student slept from approximately 9:00 am - 12:30 pm 
when the Parent picked him up. 

• December 14:  Monday – Student absent 
• December 15:  Tuesday – No sleep data taken. 

25. On December 16, 2015, the Parent emailed the special education teacher, stating 
that the Student would arrive at school around 10 am that morning.  The Parent also 
stated that she was hoping they could make plan for the Student to stay awake at 
school, especially since the Student slept well at home most nights.  The Parent 
asked that the teacher let her know any ideas she had.  In response, the special 
education teacher agreed that it was frustrating, especially since the Student was 
sleeping at home, and stated that she would investigate different strategies.  The 
Student’s attendance record shows that the Student was absent for 1st and 2nd 
period on December 16.  The sleep data log shows that no data was taken on 
December 16. 

26. On December 17, 2015, the Parent emailed the special education teacher, stating 
that a paraeducator had informed her the Student fell asleep in school that day.  The 
Parent stated that she did not receive a written slip in the Student’s backpack, and 
asked that the teacher provide her with information about how long the Student was 
asleep.  The Parent wanted to provide as much information as possible to the 
Student’s medical providers to help find a remedy.  The Parent also stated that she 
would pick up the Student around 1:45 pm on December 18.  In response, the 
special education teacher stated that she had the Student’s daily communication 
sheet from December 17, and that she would provide it the Parent.  The special 
education teacher also stated that the Student’s regular paraeducator had been 
absent on December 17, and would also be absent on December 18.  The sleep 
data log for Thursday, December 17, does not indicate that the Student slept during 
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the school day, but the Student’s daily communication sheet shows the Student slept 
from approximately 10:30 am – 1:00 pm.  The Student’s attendance record indicates 
he was picked up from school at approximately 1:30 pm. 

27. The sleep data log for Friday, December 18, 2015, shows the Student slept from 
approximately 11:00 am – 2:40 pm.  The Student’s attendance record does not show 
that the Student was picked up early, as indicated in the Parent’s December 17 
email. 

28. The District was on break December 21, 2015 through January 1, 2016. 

29. The Student’s attendance record and the sleep data log from January 4-6 shows: 
• January 4:  Monday – Student arrived at approximately 10:00 am.  The Student slept 

from approximately 10:00 am – 1:45 pm. 
• January 5:  Tuesday – Student slept from 9:30 am – 2:40 pm. 
• January 6:  Wednesday – Student slept from approximately 9:30 am – 1:45 pm. 

30. On January 6, 2016, the District sent the Parent prior written notice, proposing to 
initiate special transportation for the Student from his home to junior high school 2 
for the remainder of the 2015-2016 school year, and would provide transportation 
during the 2016-2017 school year if he continued to remain at his current residence.   
The notice stated that the reason for the decision was: 

[The Student’s] home residence changed due to parent relocation.  The home junior 
high school [the Student] would attend due to this relocation is [junior high school 3].  
[Junior high school 3], however, does not provide the special education services [the 
Student] requires.  As a result, [the Student] would attend [junior high school 1] 
where appropriate services remain available.  [The Student’s] physical residential 
address, however, is now closer to [junior high school 2] where he currently attends 
versus [junior high school 1].  [The Student] currently attends [junior high school 2] 
due to the parent requesting a student waiver.  When a student waiver is approved, 
the parent is required to provide transportation. 

Additionally, the notice stated that the District could provide the Student with 
consistent daily transportation.  The notice also stated that if the Parent continued to 
reside at her current residence during the 2016-2017 school year, the Parent would 
need to submit a waiver request for the Student to attend junior high school 2 during 
the 2016-2017 school year. 

31. On January 7, 2016, the Student’s private ABA therapist observed the Student at 
school.  The private therapist observation summary report states: 

When I first arrived, after signing in at the main office, I met [the Student’s special 
education teacher] in special education classroom #404.  The class of students and 
staff was preparing to transition to a different classroom.  I followed the group to this 
classroom, where I found [the Student] asleep, stationed under blankets and pillows, 
in a space sectioned off from the classroom.  [The Student’s] 1:1 aide [the Student's 
paraeducator] was also present in this classroom and available to meet with me to 
discuss the habituation of [the Student’s] sleeping behavior at school, and strategies 
to control the amount of time [the Student spends] asleep.  I suggested that we wake 
[the Student] as to make our time more productive on this visit; and I was told that 
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waking [the Student] would oftentimes elicit aggression, and that it was best he 
remain asleep.  In order to get an idea of how embedded sleep was in [the Student’s] 
school routine, I posed questions about when he would typically fall asleep and when 
he would be woken up.  I was told that [the Student] would sometimes fall asleep 
immediately upon arrival and other times closer to 9-9:30 am.  He would generally be 
woken up 30 minutes prior to his pick-up.  This led me to inquire about when [the 
Student’s] sleeping behavior became a fixture in his school routine and how the 
behavior was initiated day-to-day.  [The Student’s paraeducator] informed me that 
[the Student] began sleeping at school during the last school year he spent at [junior 
high school 1], where she also worked as [the Student’s] 1:1 aide.  The sleep routine 
was initiated by [the Student’s] request for a “red ball” on his communication device; 
the “red ball” was identified as a red spherical pillow which [the Student] may have 
come to associate with sleep. 

I shared a one-page strategy guide with [the Student’s paraeducator], which included 
successful cue words to be used with [the Student], teaching compliance 
intersperse[d] with skill acquisition, and general strategies to remember.  I attempted 
to provide examples of how to intersperse compliance demands with skill acquisition.  
I left [the paraeducator] and [the special education teacher] with three goals that I 
perceived as achievable in the ensuing 3 week span; 1) blanket and pillows would 
not be so readily available in [the Student’s] work space and would be taken to a 
different location to be under the control of [the paraeducator] and staff, 2) remove 
the “red ball” button on [the Student’s] iPad, so as to extinguish his attempts to 
initiate sleep at school, 3) to keep [the Student] awake and engaged in academic 
activities until 10 am at a minimum. 

32. Later on January 7, 2016, the Parent emailed the special education teacher, 
requesting an emergency IEP meeting as soon as possible.  The Parent stated that 
the IEP team needed to amend the Student’s IEP to reflect the two days per week 
the Student left school early for ABA therapy.  The Parent asked that the IEP team 
also come up with a “solid plan” to keep the Student awake at school so he could get 
his classwork done.  The Parent asked that the special education teacher provide 
her with possible meeting dates and times. 

33.  The Student’s attendance record and the sleep data log from January 7-22 show: 
• January 7:  Thursday – Student slept from approximately 9:30 am – 1:30 pm.  

Student picked up at approximately 1:30 pm. 
• January 8:  Friday – Student slept from approximately 10:00 am – 2:40 pm. 
• January 11: Monday5 – Student slept from approximately 9:00 am – 12:30 pm.  

Student picked up at approximately 12:30. 
• January 12:  Tuesday – No sleep data taken. 
• January 13:  Wednesday – Student slept from approximately 10:00 am – 1:45 pm. 
• January 14:  Thursday – Student slept from approximately 10:00 am – 1:30 pm. 

Student picked up at approximately 1:30 pm. 
• January 15:  Friday – No sleep data taken. 
• January 18:  No school. 
• January 19:  Tuesday – Student slept from approximately 9:00 am – 2:40 pm. 

                                                           
5 The sleep data log includes information for Saturday, January 9, 2016.  It is assumed the date is 
incorrect and should reflect Monday, January 11, 2016. 
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• January 20:  Wednesday – Student did not sleep at school. 
• January 21:  Thursday – Student slept from approximately 12:00 pm – 1:30 pm. 

Student picked up at approximately 1:30 pm. 
• January 22:  Friday – Student slept from approximately 10:00 am to 2:40 pm. 

34. According to the District’s documentation in this complaint, on January 13, 2016, the 
Parent agreed to amend the Student’s IEP without holding a meeting. 

35. On January 17, 2016, the Parent emailed the special education teacher, thanking 
her for scheduling the January 29 IEP meeting.  The Parent asked that the IEP team 
discuss a transition plan for the Student at the IEP meeting.  In response, the special 
education teacher asked the Parent to clarify whether the January 29 meeting was 
an IEP meeting or a team meeting to discuss a plan to address the Student sleeping 
in school.  The special education teacher stated that she was under the impression 
the meeting was a team meeting.  The teacher stated that the Student’s IEP review 
date was May 26, 2016, and that a revaluation was due by June 13, 2016.  As part 
of that meeting, the IEP team would discuss the Student’s progress on goals and 
objectives and discuss a transition plan.  The Parent later responded that it was fine 
to do the Student’s transition plan in May 2016.  The Parent also stated that she 
wanted to find out about the Student’s progress regarding sleeping in class, get an 
update on the Student’s goals, and to review his data sheets.  The Parent stated that 
the IEP team needed to amend the IEP to reflect the time the Student left school 
early for therapy. 

36. On January 18, 2016, the Student’s special education teacher emailed the Parent, 
thanking her for clarifying the purpose of the January 29 meeting, and stated that the 
IEP team would bring progress reports, recording sheets, and other information.   
The teacher also stated that on January 20, 2016, she would send the Parent a copy 
of the Student’s amended IEP. 

37. The District’s documentation includes a prior written notice, dated January 13, 2016, 
proposing to amend the Student’s June 2015 IEP on January 22, 2016.  The notice 
stated that the IEP was amended to reflect the number of minutes the Student 
attended school.  The notice also stated that per the Parent’s request, the Student 
left school early at the end of the day, two days per week to attend private therapy.  
“This was not an IEP team recommendation.” 

38. The District’s documentation includes an amended IEP, dated January 22, 2016, 
which provides for the following specially designed instruction and related services in 
a special education setting: 

• Adaptive – 44 minutes 1 time weekly and 47 minutes 4 times weekly 
• Behavior – 37 minutes 1 time weekly and 47 minutes 4 times weekly 
• Math – 45 minutes 1 time weekly and 55 minutes 4 times weekly 
• Reading – 45 minutes 1 time weekly and 55 minutes 4 times weekly 
• Writing – 45 minutes 1 time weekly and 55 minutes 4 times weekly 
• Social Emotional – 45 minutes 1 time weekly and 47 minutes 4 times weekly 
• Motor – 15 minutes 1-time weekly 
• Communication – 20 minutes 2 times weekly 



(Citizen Complaint No. 16-81) Page 15 of 27 

39. The Student’s attendance record and the sleep data log from January 25-29 show: 
• January 25:  Monday - No school, 
• January 26:  Tuesday - Student slept from approximately 9:30 am – 2:40 pm. 
• January 27:  Wednesday - Student slept from approximately 10:00 am – 1:00 pm. 
• January 28:  Thursday - Student slept from approximately 10:00 am – 1:30 pm. 

Student picked up at approximately 1:30 pm. 
• January 29:  Friday – Student slept from approximately 10:00 pm – 2:40 pm. 

40. On January 29, 2016, the Student’s IEP team met to discuss the Parent’s concerns 
about the Student sleeping at school, and to review his progress.  Based on the 
District’s February 9, 2016 prior written notice, the following areas were discussed 
and/or requested by the Parent at the January 29 meeting: 

• District BCBA connect with the Student’s private ABA therapist. 
• Conduct an FBA and update BIP as part of the Student’s reevaluation.  FBA would 

incorporate sleeping behavior and the private therapist suggested a preference 
assessment be included. 

• Changing the Student’s 1:1 paraeducator. 
• Requested Student’s OT contact the Parent. 
• Have the Student’s school iPad be synchronized with his home iPad. 
• Data sent home weekly, specifically tracking sleeping data. 
• IEP be amended to reflect 5 data collection days rather than 3 and supplementary 

aids and services change from communication (20 minutes 1 time monthly) to 
consult with parent 1 time monthly. 

• Incorporation of a 1st then schedule on the Student’s iPad. 

41. Also on January 29, 2016, the Parent emailed the District assistant superintendent 
of special services (assistant superintendent), thanking the assistant superintendent 
for helping to get the Student’s transportation services arranged.  The Parent also 
stated that she was still worried about the amount of specially designed instruction 
the Student was missing on a daily basis due to the amount of time the Student was 
allowed to sleep at school, which on some days was up to a total of six hours.  The 
Parent then requested an independent educational evaluation (IEE) because she did 
not agree with the Student’s most recent evaluation.6  The Parent stated that she 
wanted the IEE to include assessments by a neuropsychologist, speech language 
pathologist, occupational therapist (OT), and master’s level board certified behavior 
analysist.  The Parent stated that it was important that these specialists be 
experienced with middle school students who engaged in elopement and aggressive 
behaviors.  The Parent also stated that she was hopeful that an appropriate 
evaluation team would be better equipped to provide the Student with an education. 

42. The Student’s sleep data log shows the Student did not sleep at school during the 
month of February 2016.  The Student’s attendance record shows the Student 
continued to be picked up early on most Mondays and Thursdays to attend his 
private therapy sessions. 

                                                           
6 The Student’s most recent evaluation was conducted in June 2013. 
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43. On February 4, 2016, the Student’s OT emailed the school psychologist, stating that 
she would not be able to attend evaluation team meetings the following week, and 
as a result, would call the Parent prior to the meeting.  The OT stated that she 
planned to discontinue services for the Student, but recommended that the District 
provide the Student with a laptop.  Based on the District’s response to this 
complaint, an evaluation meeting to discuss the Student’s reevaluation was 
scheduled for the week of February 8, 2016.  It is unclear if this meeting occurred. 

44. On February 5, 2016, OSPI issued a decision in SECC 15-81, ordering the District to 
designate junior high school 2 as the Student’s assigned school.  OSPI found that 
because the Student’s home school, junior high school 3, did not have a special 
education program to meet the Student’s needs, he should be assigned to attend the 
next closest junior high school with an appropriate program, which was junior high 
school 2.  OSPI ordered the District to provide documentation that the Student’s 
assigned junior high school was junior high school 2, and the District was providing 
the Student with transportation to junior high school 2.  The District later sent the 
Parent prior written notice on February 10, 2016, reflecting that the Student was 
assigned to junior high school 2. 

45. Also on February 5, 2016, the Parent emailed the school principal, thanking him for 
attending the January 29 meeting.  The Parent then requested a status update 
regarding her concerns about the Student’s 1:1 paraeducator.  The Parent stated 
that the current situation in the classroom had not been conducive to fostering the 
Student’s independence, which were vital skills for his future.  “There are many 
issues that have taken place that are destructive to his social and emotional well-
being.  It is important for [the Student] to have an aide who has a positive view of 
him and who is well-versed in evidence-based practices such as a positive behavior 
support.”  The Parent stated that at that point, the Student had lost “so much access 
to his education” that she feared “further regression and the inability to catch up” if 
the situation was not addressed in the immediate future. 

46. In response, the principal stated that he had been trying to investigate the situation 
at junior high school 2, but that human resources staff had been unavailable, and 
that he had been out at meetings all day on February 4.  The principal stated that he 
had found out that the Student’s paraeducator did not show or have an 
unsatisfactory evaluation, and that from a human resources stand point, the District 
could not let her go per the Parent’s request, or make a change in the 
paraeducator’s assigned position.  The principal stated that he was sorry that the 
Parent was frustrated, and that he was unsure what events had occurred in the past.  
The principal stated he would continue to investigate, and work with the Student’s 
paraeducator and special education teacher to see what other avenues were 
possible.  The principal also stated that now that he had a better picture with the 
expectation of work at junior high school 2, he could work with the special education 
teacher and the paraeducator to help support the Student at school.  Additionally, 
the principal stated that he knew the Parent had shared a few issues at the IEP 
meeting, which he was surprised to hear.  The principal said he hoped to follow up 
the next week with more information. 
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47. On February 8, 2016, the Parent responded to the principal’s email, apologizing that 
the principal was not fully aware of the entire situation during the January 29 IEP 
meeting in order to provide comprehensive input, and that the principal should feel 
free to contact her if there was any information that she could provide.  The Parent 
stated that she had connected the Student’s private ABA therapist with the Student’s 
paraeducator and special education teacher in October 2015 in an attempt to 
provide the Student with the opportunity to access his education.  The collaboration 
had been at the family's expense due to the lack of support for the Student’s 
educational needs in the classroom.  The Parent stated that the ABA therapist’s 
expertise and input had been invaluable to the Student’s growth and development, 
and the ABA therapist was available to provide the principal with information if 
needed.  Additionally, the Parent stated that she understood that the District was 
unable to remove a staff member due to parent request, or when the staff member 
did not have an unsatisfactory evaluation.  “However, the efficacy of the evaluation 
of the services rendered [was] concerning because the data show[ed] [the Student] 
was more often asleep than not.”  The Student could not successfully receive 
specially designed instruction if he was not awake to participate, and the instruction 
that he had missed would need to eventually be provided.  The Parent stated that 
she feared that the Student was not being provided FAPE, to which he was entitled 
under the IDEA, and that the Student’s lack of progress toward meeting his IEP 
annual goals was evidence of her concerns.  The Parent stressed that the current 
situation with the Student was resulting in “extremely destructive behavior patterns” 
for the Student.  The Parent said that it was alarming to her that it was the month of 
February, and the Student had not yet mastered any of his IEP goals, and that it had 
never taken such a significant amount of time for the Student to meet all of his goals, 
let alone a single goal. 

The Parent stated that another concerning issue was the general attitude of the 
Student’s paraeducator toward him.  “Reports from [the Student’s] private therapist 
and from my own observations indicate that [the paraeducator] has a pessimistic 
perception towards [the Student].”  The Parent stated that she was very 
disheartened about the “derogatory and dismissive attitude” the paraeducator had 
toward the Student.  An example she provided was when the paraeducator “said that 
it is good that [the Student] did not ride the school bus to and from school since he 
has trouble on the bus.  Further probing of [the paraeducator] found that she was 
referring to an occurrence that happened while [the Student] was in elementary 
school….[the Student] previously eloped off the school bus during his 4th grade year 
of school.  This mishap took place 3 years prior to [the paraeducator ever meeting 
and/or working with [the Student]” and was the only year the Student had ever 
encountered difficulties while riding the school bus. 

The Parent stated that another example would be when the Student’s private 
therapist visited the classroom to consult with the paraeducator about the high 
incidences of the Student sleeping during school hours.  The private therapist had 
suggested waking the Student up in order to utilize their time together in a 
productive manner, but the paraeducator refused to wake the Student, stating that 
waking the Student oftentimes elicited aggression, and that it was best for him to 



(Citizen Complaint No. 16-81) Page 18 of 27 

remain asleep.  The Parent stated that this attitude was “completely inappropriate 
and unorthodox coming from a professional working with vulnerable students.”  The 
Parent stated that “this disposition towards [the Student] is heartbreaking and 
extremely damaging” when the paraeducator interacted with the Student.  The 
Parent said that the Student was “highly intelligent and observant so when [the 
paraeducator] did not presume his competence he was fully aware of it” and this 
affected the Student’s mental health and social-emotional well-being.  The Parent 
believed that this had a direct correlation to the Student’s lack of progress and 
problem behaviors that may be exhibited.  The Parent felt that it was imperative that 
the Student have a 1:1 aide that had sensitivity and positive behavioral support 
training in order to assist the Student in accessing FAPE.  Additionally, the Parent 
stated that she was appreciative of the principal’s investigation and willingness to 
continue researching the issue further, as valuable time that could not be returned, 
continued to be lost.7 

48. On February 9, 2016, the District assistant superintendent emailed the Parent and 
attached a prior written notice, addressing the Parent’s request for an IEE.  The 
February 9, 2016 prior written notice stated that the District was refusing to grant the 
Parent’s request for an IEE because: 

• The Parent’s request was untimely, as the District’s June 13, 2013 reevaluation of 
the Student was more than two years old. 

• The District’s June 13, 2013 reevaluation was appropriate. 
• The District had not yet had the opportunity to complete its triennial reevaluation of 

the Student. 

The notice also stated the District planned to initiate a due process hearing request 
prior to February 12, 2016, to show appropriateness of the Student’s June 2013 
evaluation. 

49. On February 11, 2016, the Parent emailed the Student’s special education teacher 
to check in with the teacher regarding the Student.  The Parent stated that the 
Student had arrived home from school “very somber” on February 10, and that it 
took an “extremely long time” to get the Student on the school bus that morning, due 
to his refusal to go to school.  The Parent stated that the Student was a very 
sensitive person, and the only time she had seen this behavior from him in the past 
was when someone had been verbally or physically abusive toward the Student.  
The Parent stated that this may not have been intentional, but the Student was 
sensitive to tone of voice.  The Parent also said that the Student needed quite a bit 
of positive encouragement, stimulation, and a calm voice when spoken to.  The 
Parent stated that she would greatly appreciate it if the special education teacher 
could remind the staff that worked with the Student to use positive behavior support, 
give the Student space/time if he needed to calm down, and to not physically 
attempt to push the Student in order to navigate his environment.  The Parent stated 

                                                           
7 According to the Parent’s complaint, the paraeducator also reportedly taunted the Student by mimicking 
the vocalizations that the Student makes due to his disability, and failed to assist the Student in buttoning 
his pants or fastening his belt after using the restroom.  As a result, the Student has arrived home with his 
pants falling down and his underwear showing, which was embarrassing for the Student. 
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that if help and/or ideas were needed to motivate the Student without physically 
pushing him, to please let her know, and she would brainstorm with the Student’s 
private therapists and come up with a plan.  The Parent stated that she wanted the 
Student’s experience at school to be positive.  In response, the special education 
teacher stated that all of the staff understood, and had been reminded to utilize 
positive behavior supports with all students.  The teacher also agreed that school 
should be a fun, exciting place for all leaners.  The teacher stated that the Student 
was now successfully transitioning with the class group into their classroom in 
building 200, and was fully participating in snack, independent living skills, and task 
boxes.  The Student was also equally successful in transitioning to the cafeteria to 
participate in lunch with all his peers and peer mentors. 

50. On February 12, 2016, the Parent emailed the assistant superintendent with 
additional information she wanted added to her request for an IEE.  The Parent 
stated that there was no law stating that she had to request an IEE within a certain 
amount of time, and that the Student’s June 2013 reevaluation was not appropriate 
because of the Student’s lack of progress and excessive sleeping in school during 
the 2014-2015 and 2015-2016 school years.  The Parent also stated she did not 
have to wait for the District to complete the next scheduled triennial evaluation, 
because the Student’s current evaluation was not appropriate.  Additionally, the 
Parent stated that she had documented disagreement with the June 2013 
evaluation. 

51. The District was on break from February 15-19, 2016. 

52. On February 18, 2016, the junior high principal emailed the Parent in response to 
her February 8 email.  The principal apologized for the delay in response, as he was 
out of town due to a family emergency.  The principal thanked the Parent for sharing 
more background information, and stated that being able to understand the Parent’s 
concerns was helpful, and he hoped they could start working toward making 
improvements for the Student.  The principal also stated that he was confused about 
the “waking up situation” and would work with the Student’s paraeducator to learn 
more.  The principal apologized for the experience the Student had been having 
since being in junior high school, and hoped that they would start seeing 
improvements soon as it was clear the staff needed to get the Student up and 
working. 

53. On February 22, 2016, the Parent emailed the special education teacher, asking 
about the status of the Student’s updated IEP, and moving up the Student’s 
revaluation which was due in June 2016.  The Parent wanted the reevaluation done 
as soon as possible, since “everyone” was in agreement that it was not meeting the 
Student’s needs.  In response, the special education teacher stated that she had 
“touched base” with the school psychologist about the reevaluation and it was “on 
his list”.  The special education teacher then provided the Parent with contact 
information for the school psychologist.  The special education teacher also stated 
that she still needed to amend the Student’s IEP, and asked if the Parent was okay 
with amending the IEP without holding a meeting.  
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54. On February 23, 2016, the Parent emailed the assistant superintendent, withdrawing 
her request for an IEE. 

55. On February 25, 2016, the Parent emailed the special education teacher and copied 
the school psychologist.  The Parent stated that she was okay with amending the 
Student’s IEP without holding a meeting.  Additionally, the Parent stated that she 
had received a voice message from the school psychologist, and would attempt to 
call him the next day.  The Parent stated that at the January 29, 2016 IEP meeting, 
the IEP team had discussed the need to have a BCBA (board certified behavior 
analyst) involved in the Student’s reevaluation due to multiple issues with the 
Student’s behavior.  The Parent stated that the BCBA should have experience in the 
areas of aggressive behavior and working with middle school students who were 
non-verbal.  The Parent stated that after considering the situation further, she also 
thought that it was necessary to have an evaluation from a neuropsychologist with 
similar experience. 

56. The Student’s sleep data log shows the Student did not sleep at school during the 
month of March 2016.  The Student’s attendance record shows the Student 
continued to be picked up early on most Mondays and Thursdays, to attend his 
private therapy sessions. 

57. On March 4, 2016, the Student’s special education teacher emailed the Parent and 
attached a draft of the Student’s amended IEP.  The teacher asked that the Parent 
let her know if any further changes were needed. 

58. The District’s documentation includes an amended IEP, dated March 8, 2016.  The 
amended IEP shows that the IEP goals now reflected that data toward the goals 
would be collected over five data collection days instead of three data collection 
days.  The IEP also reflected that the Student’s speech language pathologist would 
consult with the Parent 15 minutes per month. 

59. On March 9, 2016, the Parent emailed the special education teacher, stating that 
she wanted to make sure that everyone was using the same methods with the 
Student regarding his bathroom use.  The Parent stated that the Student was 
independent at requesting to use the bathroom at home and in therapy.  The Parent 
wanted to see the same behavior at school rather than the Student being told when 
to use the bathroom.  The Parent also wanted staff to remind the Student to lock the 
bathroom door when he entered to make it a consistent habit when he used public 
restrooms for safety concerns.  In response, the special education teacher stated 
that the Student requested to use the bathroom at school by using his 
communication device, but rarely made a verbal request.  The teacher also stated 
that using the bathroom was a prompt as part of the Student’s routine, and that staff 
would remind him to lock the door.  The Parent and the teacher then exchanged 
additional emails about the Student using the bathroom, and the Parent expressed 
that no one should accompany the Student into the bathroom. 
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60. On March 10, 2016, the special education teacher emailed the Parent, stating that 
on March 11, she planned to make changes to the class schedule to allow for a new 
school wide schedule change, adding a tutorial period.  The teacher stated that she 
would also take the opportunity to change paraeducator schedules around, and that 
a new student would join the class.  In response, the Parent stated that she would 
appreciate a switch in paraeducators for the Student, and asked that the teacher let 
her know how the change in schedule would look with regard to paraeducator 
support for the Student.  The Parent felt that this information was important to track 
in order “to measure a good fit” for the Student.  The teacher later replied that she 
would let the Parent know about the schedule, as she was still in the process of 
making changes. 

61. The District’s documentation shows that in mid-March 2016, a District BCBA began 
observing the Student in his classroom. 

62. Based on the District’s documentation in this complaint, the Parent met with the 
school psychologist on March 30, 2016, to discuss the Student’s upcoming 
reevaluation. 

63. The Student’s sleep data log shows the Student did not sleep at school during the 
month of April 2016, and the Student no longer left school early to attend his private 
therapy sessions. 

64. On April 6, 2016, the Parent emailed the school principal regarding the Student 
being assigned a new 1:1 paraeducator.  The Parent stated that she was aware that 
the principal could not promise a change, however, the Parent understood that the 
FSA program was supposed to get a new student and possibly a new staff member.  
As such, the Parent wanted to check on the status of the Student being paired with 
an aide that was a better fit for his educational needs.  The Parent also wanted the 
Student’s reevaluation to reflect his need for an aide.  In response, the principal 
stated that the classroom had not been assigned another support staff.  The 
principal also stated that as he understood it, the Student’s special education 
teacher rotated the paraeducators and their work with the students throughout the 
day/week, so while the Student’s 1:1 paraeducator initially met with the Student, the 
Student also worked with the other paraeducators in the classroom.  The principal 
stated that he knew the Parent had shared her frustration and that he would 
continue to monitor and work with the special education teacher. 

65. On April 8, 2016, the school psychologist emailed the Parent, asking if the Parent 
had received the consent for evaluation form that had been sent home with the 
Student on March 31, 2016.  The psychologist stated that the District could not 
complete any new assessment measures without the consent form being returned. 

66. The District was on break April 11-15, 2016. 
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67. On April 19, 2016, the school psychologist emailed the Parent again, asking if the 
Parent had received the consent for evaluation form and if the Parent had any 
questions. 

68. The Student’s sleep data log shows the Student did not sleep at school during the 
month of May 2016.  The Student’s attendance record shows the Student was 
absent for four days due to a family emergency. 

69. On May 12, 2016, the Student’s special education teacher emailed the Parent to 
schedule a meeting to develop the Student’s annual IEP, which was due on May 26, 
2016.  The teacher stated that unfortunately, the Student’s reevaluation would not be 
completed by May 26, and another IEP meeting would need to be scheduled at a 
later time to amend the IEP to include the updated information from the reevaluation.   
The teacher then proposed several possible meeting dates. 

70. On May 17, 2016, the Parent emailed the Student’s special education teacher, 
asking if the Student’s IEP could be pushed back with an extension.  The Parent 
stated that she was willing to sign-off on an extension in order to allow the Student’s 
reevaluation to be completed prior to the IEP meeting.  In response, the special 
education teacher stated that she would look into an extension, and that she would 
like to have all the data current and in place for the IEP meeting.  The teacher and 
the Parent then exchanged additional emails about possible meeting dates. 

71. Also on May 17, 2016, the District BCBA observed the Student while he was with the 
Parent in a community setting. 

72. On May 18, 2016, the Student’s special education teacher emailed the Parent 
regarding the Student’s behavior at school that day.  The teacher stated that the 
Student had become very agitated around 1:35 pm, when a substitute paraeducator 
had asked the Student to put a tissue in the garbage.  In response to the request, 
the Student turned and grabbed the substitute’s hands, dug his nails in and 
scratched the substitute.  The substitute then held the Student’s hands for a few 
seconds, encouraged him to breath, and then directed him to his iPad.  The Student 
then calmed “very quickly”, returned to his schedule, and requested to go to PE.  
The teacher reported the Student seemed happy when he got on the bus at the end 
of the school day.  The special education teacher stated that there may have been 
something that the Student was internalizing, which the staff were trying to figure 
out.  The staff thought it may have been the change in the person working with the 
Student, or that the Student did not finish all of his lunch at lunch time. 

73. On May 19, 2016, the District BCBA emailed the Student’s special education teacher 
and the school psychologist with information about the Student’s behaviors on which 
the BCBA had been collecting data.  The BCBA stated that due to the infrequent 
nature of the Student’s behaviors, there was not much data to analyze.  The BCBA 
planned to meet with the school psychologist on May 24 to combine information from 
their observations of the Student and complete an FBA.  The BCBA’s data includes 
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information regarding the Student sleeping, eloping, and grabbing at school from 
January – mid-May 2016, which shows: 

• Sleeping:  January - 15 days; February – May – 0 days 
• Eloping:  January – 0 incidents; February - 2 occurrences; March – 9 occurrences (8 

in the last week of the month); April – 2 occurrences; May – 1 occurrence 
• Grabbing:  January – 0 incidents; February – 1 occurrence; March – 1 occurrence; 

April – 0 occurrences; May – 1 occurrence 

74. On May 25, 2016, the District agreed to extend the due date for completing the 
Student’s annual IEP.  The District then issued a prior written notice on May 31, 
2016, proposing to continue the Student’s current IEP based on the Parent’s request 
to allow the Student’s reevaluation report to be included in the Student’s new IEP. 

75. On June 9, 2016, the Student’s evaluation group met to review the results of the 
Student’s reevaluation.  The Parent did not attend the meeting.  The evaluation 
group determined that the Student continued to be eligible for special education 
under the category of autism.  The reevaluation report recommended that the 
Student continue to receive specially designed instruction in the areas of adaptive 
skills, behavior, social/emotional, math, reading, and written language.  The 
reevaluation report also recommended that the Student receive related services in 
the area of communication, and supplementary aids and services in the area of 
motor.  Also on June 9, the Student’s evaluation group completed an FBA.  The FBA 
stated that because the Student’s target behaviors were so infrequent, the behavior 
analyst did not have the opportunity to directly observe the target behaviors of 
elopement and grabbing.  The FBA stated that a behavior intervention plan (BIP) 
should not be considered for the behaviors. 

76. Also on June 9, 2016, the District issued a prior written notice, proposing to continue 
the Student’s eligibility category.  The notice stated that the Student continued to 
demonstrate the need for specially designed instruction.  The notice also 
documented the group’s determination that the Student was not in need of a BIP 
based on the low rate of behaviors captured in the data, and a lack of a consistent 
need for redirection. 

77. On June 16, 2016, the Student’s IEP team, including the Parent, met to develop his 
annual IEP.   The Student’s annual IEP was not completed at the meeting. 

78. The District’s 2015-2016 school year ended on June 17, 2016.  The Student’s sleep 
data log shows the Student did not sleep at school in June 2016. 

79. On June 21, 2016, the Student’s special education teacher emailed the Parent and 
attached an updated draft of the Student’s June 2016 IEP, and information about 
ESY services.  The June 21 IEP included annual goals in the areas of 
social/emotional, adaptive skills, behavior, math, reading, writing, and 
communication.  The IEP provided for the following specially designed instruction 
and related services in a special education setting: 

• Behavior – 48 minutes 1-time weekly and 60 minutes 4 times weekly 
• Math – 49 minutes 1-time weekly and 58 minutes 4 times weekly 
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• Reading – 45 minutes 1-time weekly and 55 minutes 4 times weekly 
• Writing – 45 minutes 1-time weekly and 55 minutes 4 times weekly 
• Social Emotional – 48 minutes 1-time weekly and 60 minutes 4 times weekly 
• Adaptive – 48 minutes 1-time weekly and 60 minutes 4 times weekly 
• Motor – 15 minutes 1-time weekly 
• Communication – 40 minutes weekly 

The IEP also provided for the following supplementary aides and services: 
• Speech language consultation to Parent – 15 minutes monthly 
• 1:1 Paraeducator support – 410 minutes 4 times weekly 
• 1:1 Paraeducator support – 310 minutes 1-time weekly 

The IEP also provided for the following classroom accommodations: 
• Additional time for assignments – daily 
• Calculator – during math activities 
• Preferential seating – daily 
• Visual schedule – daily 
• Visually simplistic material and work space – daily 
• Sensory breaks and sensory tools – daily 
• Credit/no credit based on participation, effort, and modified assignments – quarter 

and semester 

The IEP further provided for the following supports for school personnel: 
• Various support services to IEP team members, such as consultation and 

programming of communication device – 20 minutes monthly 
• Training of teacher, paraeducator, and/or Parent on use and programming of the 

Student’s communication device – 60 minutes monthly 
• Accommodations and modifications to aid in successful transportation to and school 

– when the Student used transportation 

80. The District’s documentation includes a prior written notice, dated June 8, 2016, 
proposing to continue the Student’s IEP, and that the action would be initiated on 
June 21, 2016.  It is assumed the date of the prior written notice is incorrect, and 
should reflect a date of June 21, 2016 or later.  The notice stated that the IEP team 
met to review the Student’s updated evaluation results and recommendations to 
review the Student’s current progress.  “The annual IEP meeting was held to review 
current present levels and update goals, accommodations, services, and LRE.”  The 
notice also stated: 

• Parent had questions concerning the data collected recording the Student’s behavior 
elopement - leaving the classroom without permission from a teacher or a 
paraeducator.  The Parent would like the zero occurrences in January 2016 to be 
removed from the present levels of performance, because the Student was sleeping 
in class during that time.  The Parent will send in the data from the home/school daily 
information sheets, which shows more elopement behaviors. 

• Parent requested a behavioral intervention plan with regard to the Student’s 
elopement behavior.  The Student will have a new teacher and the Parent is 
concerned staff need to have a clear BIP to be accountable, and understand what 
may happen and that the Student’s behavior impacts his education.  The Parent 
requested the current IEP dated March 8, 2016 be held in place until an updated BIP 
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is written.  If a BIP is not written, the Parent will submit an independent BIP.  The 
team does not feel a need for a BIP, as the Student’s behaviors are low frequency 
and do not impede his access to his education. 

2016-2017 School Year 

81. The District’s 2016-2017 school year began on September 6, 2016.  At that time, the 
Student continued to attend junior high school 2 and his June 2016 IEP was in 
place. 

82. On September 15, 2016, the Parent completed a declaration of intent to 
homeschool. 

83. On October 3, 2016, the Student’s IEP team met to discuss the Student’s 
placement. 

84. The District’s documentation includes a prior written notice, dated September 27, 
2016, proposing to change the Student’s IEP on October 10, 2016.  It is assumed 
that the date of the prior written notice is incorrect, and should reflect a date of 
October 3, 2016 or later.  The notice stated that the Student would be 
homeschooled, and would attend junior high school 2 for limited minutes per week to 
receive specially designed instruction in adaptive skills, social/emotional, 
communication, and motor skills.  The notice also indicated that the Parent 
requested that the Student’s assigned 1:1 paraeducator be changed to a different 
person, as she had concerns about the current paraeducator.  In response, the 
notice indicated that, “The IEP team cannot change the paraeducator personnel, as 
this is a [human resources] decision.  The Parent has decided to homeschool [the 
Student], and Parent is declining services of: math, reading, and written language 
skills.” 

85. On November 4, 2016, the Parent filed this citizen complaint. 

CONCLUSIONS 

Issue 1: Procedures for Excusing IEP Team Members – The Parent alleged that the 
night before an IEP meeting, the Student’s occupational therapist (OT) called the Parent 
to inform her that she would not attend the meeting, and that the District did not follow 
procedures for excusing the OT from the IEP meeting.  Based on the District’s 
documentation in this complaint, at some point, the District agreed to hold an evaluation 
meeting during the week of February 8, to discuss the Student’s upcoming reevaluation.  
The OT was not available to attend the proposed evaluation meeting, and therefore, 
called the Parent to notify her the OT would not attend the meeting.  An evaluation 
meeting is not the same as an IEP meeting where all required members of the IEP team 
must attend, unless they are excused.  In this case, the OT was not required to attend 
the evaluation meeting, or be excused by the Parent. 
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Issue 2: IEP Implementation – The timeline for this complaint began on November 5, 
2015.  Therefore, OSPI is not able to address any potential violations which may have 
occurred prior to November 5, 2015. 

An IEP must address a student’s behaviors that impedes his or her learning or the 
learning of others, and must provide specially designed instruction to enable the student 
to benefit from the provision of services.  Here the District’s documentation shows that 
the Student had been allowed to sleep for a significant portion of his school day since 
the beginning of the 2015-2016 school year, and perhaps during the prior 2014-2015 
school year as well.  However, the District did not hold an IEP meeting to discuss how 
the Student’s sleeping during the school day was impacting his access to his special 
education, and it was not until the Student’s private therapist, paid for by the Parent, 
recommended simple changes (see finding of fact no. 31) to the Student’s educational 
program, did the District take steps to address the Student’s chronic sleeping in class.  
As a result of the failure to address the Student’s sleeping behavior in a timely manner, 
the Student was not provided approximately 118 hours of instructional time from 
November 5, 2015 through January 29, 2016.  Compensatory services are an 
appropriate remedy for the failure of the District to enable the Student to benefit from his 
special education services.  Therefore, given the more intensive instruction that can be 
provided though 1:1 tutoring, the District will provide the Student with one-half the 
amount of time.  The District will provide the Student with 59 hours of compensatory 
services. 

CORRECTIVE ACTIONS 

On February 10, 2017, April 14, 2017, June 16, 2017, and September 8, 2017, the 
District will provide documentation to OSPI that the following corrective action have 
been completed. 

STUDENT SPECIFIC: 
By February 3, 2017, the District will meet with the Parent to develop a schedule to 
provide the Student with a total of 59 hours of compensatory services.  The IEP team 
will determine the amount of services to be provided in the areas of social/emotional, 
behavior, adaptive skills, communication, math, reading, and writing.  The services will 
be provided outside of the District’s regular school day, and may be provided during the 
summer of 2017, in addition to any other ESY services determined necessary by the 
Student’s IEP team.  All academic services (math, reading, and writing) must be 
provided by a certificated special education teacher.  Services in other areas may be 
provided by a certificated special education teacher or a BCBA.  If the District’s provider 
is unable to attend a scheduled session, the session must be rescheduled.  If the 
Student is absent, or otherwise does not attend a session without providing the District 
with at least 24 hours’ notice of the absence, the District does not need to reschedule.  
The services must be completed no later than August 31, 2017.  The District will provide 
OSPI with documentation of the schedule by February 10, 2017. 

The District must provide OSPI with documentation by April 14, 2017 and June 16, 
2017 of the compensatory services provided to the Student.  This documentation must 
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include the dates, times, and length of each session, and state whether any of the 
sessions were rescheduled by the District or missed by the Student.  No later than 
September 8, 2017, the District shall provide OSPI with documentation that the 
compensatory services have been completed. 

The District must either provide the transportation necessary for the Student to access 
these services, or must reimburse the Parent for the cost of providing transportation for 
these services.  If the District reimburses the Parent for transportation, the District must 
reimburse the Parent for round trip mileage at the District’s privately owned vehicle rate.  
The District must provide OSPI with documentation by September 8, 2017. 

DISTRICT SPECIFIC: 
NONE 

The District will submit a completed copy of the Corrective Action Plan (CAP) Matrix 
documenting the specific actions it has taken to address the violations and will attach 
any other supporting documents or required information. 

NOTE: The district may request an electronic version of the matrix by e-mailing Thinh 
Le at Thinh.Le@k12.wa.us. 

Dated this ____ day of January, 2017 

Douglas H. Gill, Ed. D. 
Assistant Superintendent 
Special Education  
PO BOX 47200 
Olympia, WA 98504-7200 

THIS WRITTEN DECISION CONCLUDES OSPI’S INVESTIGATION OF THIS 
COMPLAINT 

IDEA provides mechanisms for resolution of disputes affecting the rights of special 
education students.  This decision may not be appealed.  However, parents (or adult 
students) and school districts may raise any matter addressed in this decision that 
pertains to the identification, evaluation, placement, or provision of FAPE to a student in 
a due process hearing.  Decisions issued in due process hearings may be appealed.  
Statutes of limitations apply to due process hearings.  Parties should consult legal 
counsel for more information about filing a due process hearing.  Parents (or adult 
students) and districts may also use the mediation process to resolve disputes.  The 
state regulations addressing mediation and due process hearings are found at WAC 
392-172A-05060 through 05075 (mediation) and WAC 392-172A-05080 through 05125 
(due process hearings.) 
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