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SPECIAL EDUCATION CITIZEN COMPLAINT (SECC) NO.  16-80 

PROCEDURAL HISTORY 

On November 2, 2016, the Office of Superintendent of Public Instruction (OSPI) 
received a Special Education Citizen Complaint from the parent (Parent) of a student 
(Student) attending the [REDACTED] School District (District).  The Parent alleged that 
the District violated the Individuals with Disabilities Education Act (IDEA), or a regulation 
implementing the IDEA, with regard to the Student’s education. 

On November 2, 2016, OSPI acknowledged receipt of this complaint and forwarded a 
copy of it to the District Superintendent on the same day.  OSPI asked the District to 
respond to the allegations made in the complaint. 

On November 9, 2016, OSPI received additional information from the Parent, and 
forwarded a copy of the additional information to the District on the same day. 

On November 30, 2016, OSPI received a partial response from the District, and on 
December 1, 2016, forwarded a copy of the response to the Parent. 

On December 6, 2016, OSPI received the remainder of the District’s response, and 
forwarded a copy of that response to the Parent on December 7, 2016.  OSPI invited 
the Parent to reply with any information he had that was inconsistent with the District’s 
information. 

On December 14, 2016, OSPI received the Parent’s reply and forwarded that reply to 
the District on December 21, 2016. 

OSPI considered all of the information provided by the Parent and the District as part of 
its investigation. 

OVERVIEW 

During the 2015-2016 school year, the Student attended first grade at a District 
elementary school and was eligible for special education services under the category of 
developmental delay.  The Student’s individualized education program (IEP) included 
annual goals for reading, writing, mathematics, adaptive skills, and 
social/emotional/behavioral skills.  The Student’s IEP did not include a behavioral 
intervention plan (BIP).  In February 2016, the District issued progress reporting for the 
Student, stating that at the beginning of the 2015-2016 school year, the Student 
received his services in the general education setting, but school staff had recently 
begun providing the Student’s services in the special education setting because his 
aggressive behaviors had resurfaced.  In March 2016, the Student’s IEP team 
developed his annual IEP.  The Student’s new IEP also did not include a BIP, but did 
include additional information associated with the Student’s annual goals for writing, 
adaptive skills, and social skills, describing some behavioral supports.  Also in March 
2016, the Student’s special education teacher told a school administrator that she had 
seen a bruise on the Student, and the Student told her the Parent had hit him.  The 
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school administrator filed a report with child protective services.  Shortly thereafter, the 
Parent witnessed the Student running across the playground with staff chasing him.  
The Parent alleged that the Student’s special education teacher and paraeducator had 
assaulted the Student, and refused to send the Student to school.  In May 2016, the 
District and Parent came to an agreement, the Parent returned the Student to school, 
and the District obtained consent to reevaluate the Student. 

During the 2016-2017 school year, the Parent became aware that the Student received 
some of his special education services in a small special education room, which the 
Parent characterized as a kitchen area.  The Parent then confronted and yelled at 
several school staff members, the school principal ordered the Parent off the school 
premises, and later obtained a no trespass restriction on the Parent.  The Parent again 
refused to send the Student to school, and later asked the District to provide the 
Student with home-based instruction.  The Parent and the District participated in 
facilitated IEP team meetings.  The District obtained an extension from the Parent for 
completing the Student’s reevaluation, but the Parent continued to keep the Student at 
home.  The District issued prior written notice, refusing the Parent’s request that the 
District provide the Student with home-based instruction.  The Parent alleged that the 
District did not follow procedures for developing and implementing a BIP for the 
Student.  The District denied the allegation, and completed a BIP for the Student after 
the Parent filed this complaint. 

SCOPE OF INVESTIGATION 

The investigation was limited to a review of whether the allegations made in the 
complaint demonstrated a violation of Part B of the IDEA, its implementing federal 
regulations, or corresponding state regulations.  It did not extend to allegations related 
to child abuse, unprofessional conduct, or discrimination, as the IDEA does not 
authorize the Special Education Section of OSPI to investigate those allegations.  
References to allegations of child abuse, professional practice complaints, personnel 
investigations, and changes to staff are solely for the purpose of providing context. 

ISSUE 

1. Did the District follow procedures for developing and implementing a behavioral 
intervention plan (BIP) for the Student? 

LEGAL STANDARDS 

IEP Revision/Amendments: When the student’s service providers or parents believe 
that the IEP is no longer appropriate, the team must meet to determine whether 
additional data and a reevaluation are needed.  34 CFR §300.303; WAC 392-172A-
03015.  After an annual IEP meeting, the parents of a student eligible for special 
education and the district may agree to develop a written document to amend or modify 
the IEP, instead of convening a full IEP team meeting.  When an amendment to a 
student’s IEP is made, the District must ensure that all providers responsible for 
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implementing the IEP are informed of the changes.  34 CFR §300.324; WAC 392-172A-
03110. 

IEP Development for a Student with Behavioral Needs: In developing, reviewing and 
revising each student’s individualized education program (IEP), the team must consider 
the use of positive behavioral interventions and supports and other strategies to 
address the student’s behavior.  34 CFR §300.324(a)(2); WAC 392-172A-03110(2). 
This means that in most cases in which a student’s behavior impedes his or her learning 
or that of others, and can be readily anticipated to be repetitive, proper development of 
the student’s IEP will include positive behavioral interventions, strategies, and supports 
to address that behavior.  64 Fed. Reg. 48, 12479 (March 12, 1999) (Appendix A to 34 
CFR Part 300, Question 38). A functional behavioral analysis (FBA) and behavioral 
intervention plan (BIP) must be used proactively, if an IEP team determines that they 
would be appropriate for a child.  For a child with a disability whose behavior impedes 
his or her learning or that of others, and for whom the IEP Team has decided that a BIP 
is appropriate, the IEP Team must include a BIP in the child’s IEP to address the 
behavioral needs of the child. Questions and Answers on Discipline Procedures 
(OSERS June 2009) (Question E-1 and E-2). 

Behavior: When considering special factors unique to a student, the IEP team must 
consider the use of positive behavioral interventions and supports, as well as other 
strategies, to address behavior in the case of a student whose behavior impedes the 
student's learning or that of other.  WAC 392-172A-03110(2)(i). 

Behavioral Intervention Plan (BIP): A behavioral intervention plan is a plan incorporated 
into a student’s IEP if determined necessary by the IEP team for the student to receive 
FAPE. The behavioral intervention plan, at a minimum, describes:  the pattern of 
behavior(s) that impedes the student’s learning or the learning of others; the 
instructional and/or environmental conditions or circumstances that contribute to the 
pattern of behavior(s) being addressed by the IEP team;  the positive behavioral 
interventions and supports to  reduce the pattern of behavior(s) that impedes the 
student’s learning or the learning of others and increases the desired prosocial 
behaviors and ensure the consistency of the implementation of the positive behavioral 
interventions across the student’s school-sponsored instruction or activities; and the 
skills that will be taught and monitored as alternatives to challenging behavior(s) for a 
specific pattern of behavior of the student.  WAC 392-172A-01031 

Positive Behavioral Interventions: Positive behavioral interventions are strategies and 
instruction that can be implemented in a systematic manner in order to provide 
alternatives to challenging behaviors, reinforce desired behaviors, and reduce or 
eliminate the frequency and severity of challenging behaviors. Positive behavioral 
interventions include the consideration of environmental factors that may trigger 
challenging behaviors and teaching a student the skills to manage his or her own 
behavior.  WAC 392-172A-01142. 

IEP Team Unable to Reach Consensus: Parents of a child with a disability will 
participate with school personnel, in developing, reviewing, and revising the student’s 
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IEP.  The IEP team should work toward consensus, but the district has ultimate 
responsibility to ensure that the IEP includes the services that the student needs in 
order to receive FAPE.  It is not appropriate to make IEP decisions based upon a 
majority "vote.”  If the team cannot reach consensus, the district must provide the 
parents with prior written notice of the district’s proposals or refusals, or both, regarding 
the student’s educational program and the parents have the right to seek resolution of 
any disagreements by initiating an impartial due process hearing.  64 Fed. Reg. 48 
12478 (March 12, 1999) (Appendix A to 34 CFR Part 300, Question 9). 

Isolation and Restraint: Districts are not permitted to isolate a student, restrain a 
student, or use a restraint device on a student, unless a student's behavior poses an 
imminent likelihood of serious harm as defined in RCW 70.96B.010. The limited use of 
isolation, restraint, or restraint device, which is not prohibited in WAC 392-172A-02076, 
must be discontinued as soon as the likelihood of serious harm has dissipated.  
Additionally, any staff member or other adults using isolation, restraint, or restraint 
device must be trained and certified by a qualified provider or otherwise available in the 
case of an emergency, when trained personnel are not immediately available due to the 
unforeseeable nature of the emergency.  WAC 392-172A-02110, WAC 392-172A-
01162, WAC 392-172A-01163. 

FINDINGS OF FACT 

Background Information 

1. During the 2015-2016 school year, the Student attended first grade at a District 
elementary school and was eligible for special education services under the 
category of developmental delay. 

2. The Student’s current evaluation was completed on December 18, 2014.  The 
evaluation report stated the Student had pervasive delays for adaptive, cognitive, 
and communication skills.  The report noted the Student struggled to work with a 
partner in “a kind way,” his speech was difficult to understand, and although he could 
print his name, he did so from right to left.  The report stated the Student qualified for 
specially designed instruction in reading, writing, mathematics, adaptive skills, and 
social/emotional/behavioral skills.  The report further recommended the Student 
receive related services and consultations from a speech language pathologist. 

3. The individualized education program (IEP) in place for the Student at the start of the 
2015-2016 school year was developed on March 16, 2015.  The present levels 
stated the Student had difficulty in a large group, required a low student/staff ratio, 
with close adult proximity, and prompting.  The present levels further stated the 
Student had serious behavior problems, including almost daily defiance and 
aggression in the general education setting.  The present levels described the 
Student’s problematic behavior as taunting, hitting, grabbing, punching, and 
threatening.  The present levels stated the Student threatened both the teacher and 
his peers, including threatening to shoot, stab, spank, and cut people with scissors.   
Additionally, the present levels stated the Student was able to identify some upper 
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and lower case letters, but did not know when a word was upside down, and could 
print his name in 1/3 attempts.  The Student’s IEP provided the following 1,405 
weekly minutes of specially designed instruction, all in the special education setting: 

• 275 minutes per week for reading. 
• 275 minutes per week for writing. 
• 275 minutes per week for mathematics. 
• 30 minutes per week for communication skills. 
• 275 minutes per week for adaptive skills. 
• 275 minutes per week for social/emotional skills. 

Additionally, the Student’s IEP included the following annual goals: 
• Reading: The Student will increase his basic reading skills, improving from using 1-

to-1 correspondence in 0/3 trials to 3/3 trials. 
• Writing: The Student will print his name, without reversing letters, and without 

omitting letters, improving from 1/3 trials to 3/3 trials. 
• Mathematics: The Student will identify first/ middle/last, improving from 0/3 to 3/3 

trials. 
• Communication: Given 10 common items, the Student will describe major attributes 

(name, function, composition, shape, color, parts, or other relevant information), 
improving from 1/7 major attributes to 3/7 major attributes, on 3 consecutive trials. 

• Communication: The Student will increase correct production of the /L/ sound at the 
end of words, improving from 0% to 85% accuracy, on 3 consecutive 20 item trials. 

• Adaptive skills: The Student will comply with directives, without further prompting, 
improving from 0/3 to 3/3 situations. 

• Social/emotional skills: The Student will decrease his threatening behaviors, 
including tautening, hitting, grabbing, and punching.  Improving from daily 
threatening behaviors to never threatening. 

4. August 31, 2015 was the first day of the 2015-2016 school year.  The Student began 
attending first grade. 

5. On October 30, 2015, the District issued a progress report for the Student’s annual 
IEP goals.  The progress report stated: 

• Reading: The Student had met his goal to use 1-to-1 correspondence in 3/3 trials.  
The comments stated the Student was participating in the first grade reading class, 
and doing well.  The comments also stated the Student was not at grade level, but 
improving rapidly, noting the Student could say letter sounds in “CVC words,” but 
could blend the word correctly only 30% of the time.  The comments further stated 
the Student knew approximately 10 sight words, tried hard to have a positive attitude, 
and copied his peers when he was unsure. 

• Writing: The Student had met his goal to print his name, without reversing letters, 
and without omitting letters.  The comments stated the Student was able to form 
upper and lowercase letters correctly with little to no support, but was not yet able to 
write original sentences, or form ideas for writing verbally. 

• Mathematics: The Student was making progress toward his mathematics goal.  The 
report did not include additional information. 

• Communication: The report did not include information about the Student’s 
communication goal to describe major attributes. 
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• Communication: The report did not include information about the Student’s 
communication goal to increase correct production of the /L/ sound at the end of 
words. 

• Adaptive skills: The Student was making progress on his goal to comply with 
directives.  The comments stated the Student liked to be the boss, but could follow 
directives in 2/3 situations, without further prompting. 

• Social/emotional skills: The Student’s interaction with peers was improving, he was 
learning about personal space, and interacted appropriately with peers 70% of the 
time.  The comments stated the Student was still working toward playing without 
roughness. 

Timeline for Complaint Begins November 3, 2015 

6. On November 17, 2015, the Student received a behavioral referral for spitting on 
other students.  This was the Student’s first behavioral referral for the 2015-2016 
school year. 

7. On November 20, 2015, the Student received another behavioral referral for spitting 
on, and chewing another student’s gloves.  The referral stated the Student later 
slapped a ball out of the same student’s hands, and laughed when the student fell 
down. 

8. The District’s winter break began on December 21, 2015, and continued through 
January 1, 2016. 

9. On January 12, 2016, the Student slammed another student’s head into a locker 
door.  The District imposed a 1-day in school suspension. 

10. On January 28, 2016, the District issued a progress report for the Student’s annual 
IEP goals.  The progress report did not identify the Student’s progress for individual 
annual goals, but stated that at the beginning of the 2015-2016 school year, the 
Student received his services in the general education classroom, but was not 
thriving with that service model, and therefore, was unable to make adequate 
progress toward his IEP goals.  The progress report stated that based on this lack of 
progress, staff had begun pulling the Student from the general education classroom 
and serving him in the special education classroom. 

11. On February 5, 2016, the District issued a progress report for the Student’s annual 
IEP goals.1  The progress report stated that although the Student was making 
progress for reading in the general education setting, he was not making adequate 
progress in mathematics, and staff had altered the Student’s schedule to fit his 
needs, including providing adequate individualized instruction.  The progress report 
stated the Student was served in the general education setting for reading, and in 
the special education setting for mathematics, which represented his least restrictive 
environment.  The progress report included further information for specific goals: 

                                                           
1 The Student’s IEP specifies that progress is reported quarterly.  The documentation does not explain 
why there were progress reports on both January 28, 2016 and February 5, 2016. 
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• Reading: The Student had mastered his reading goal, and was making “great gains” 
in the general education classroom, despite being below grade level. 

• Writing: The Student had mastered his writing goal, and was working on grade level 
writing skills with his peers, in the general education classroom. 

• Mathematics: The Student had mastered his mathematics goal, and was making 
“great gains,” but was being served in the special education classroom because he 
was not able to work at the same level as his peers. 

• Communication: The report did not include information about the Student’s 
communication goal to describe major attributes. 

• Communication: The report did not include information about the Student’s 
communication goal to increase correct production of the /L/ sound at the end of 
words. 

• Adaptive skills: The Student was making progress toward his goal to comply with 
directives, but needed prompting, depending on the day. 

• Social/emotional skills: During the 2014-2015 school year, the Student’s behaviors 
had been violent, and he was served in the special education setting, except for 
music, lunch, recess, and physical education.  The comments further stated that 
based on the Student’s significant social/emotional progress, he was served in the 
general education setting at the beginning of the 2015-2016 school year.  The 
comments stated that recently, staff resumed serving the Student in the special 
education room, noting that this was because the Student’s violent behaviors had 
resurfaced, particularly during mathematics.  The comments stated the Student had 
been threatening to shoot/kill other students with a gun, hitting, and picking on his 
peers, but spending more time in the special education classroom was helping the 
Student.  The comments also stated that some days there were no incidents, while 
on other days, his behaviors were an issue, and the Student required constant 
supervision.  The comments noted the Student had difficulty in large groups, but 
when in smaller, more structured groups, such as the special education setting, he 
was able to focus, was more comfortable, and more successful. 

12. On February 19, 2016, the Student grabbed another student by the base of his neck 
and shook him back and forth.  The Student’s discipline report stated that the school 
held a conference in response to this incident.  The documentation does not provide 
information about who attended the conference, or any decisions made as a result of 
the conference. 

13. On March 4, 2016, the Student received a behavioral referral for bullying, 
disrespecting peers, and hitting/shoving another student.  The behavioral referral 
form stated the consequential administrative action as, “student conference, hands 
are in your pocket or behind your back, office detention.”  The Student’s discipline 
report also stated the Student had office detention, but does not indicate whether 
detention occurred during or after the school day. 

14. On March 14, 2016, the Student’s IEP team, including the Parent, developed the 
Student’s annual IEP.  The present levels stated the Student had difficulty in large 
groups, required a low student/staff ratio, with close adult proximity, and prompting.  
The present levels further stated the Student had made significant progress on 
behavior, but continued to have problems in the general education setting.  The 
present levels also stated the Student was quickly catching up to his peers in 
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reading, making progress in writing, but was still significantly behind his peers in the 
mathematics curriculum.  The Student’s IEP provided the Student with the following 
specially designed instruction in the special education setting: 

• 450 minutes per week for mathematics. 
• 30 minutes per week for communication skills. 

Additionally, the Student’s IEP provided the Student with the following specially 
designed instruction in the general education setting: 

• 600 minutes per week for reading. 
• 150 minutes per week for writing. 
• 450 minutes per week for mathematics. 
• 30 minutes per week for communication skills. 
• 150 minutes per week for adaptive skills. 
• 150 minutes per week for social/emotional skills. 

The Student’s IEP included the following annual goals: 
• Reading: The Student will read aloud a list of 15 words with consonant blends of long 

and short vowel patterns, producing recognizable words, from 0/15 to 13/15. 
• Writing: When given a topic prompt and word bank, the Student will write a 3 

sentence paragraph with topic sentence, relevant detail, and conclusion, improving 
his score from 10/20 to 15/20 using a writing rubric. 

• Mathematics: When given 6 word-problems the Student will draw corresponding 
picture, write numbers, and answer, improving from 0/6 to 5/6 in 3 word problems. 

• Communication: When given a verbal category, the Student will name at least 3 
items in that category, and/or, when given a list of 3 to 5 items, the Student will name 
the category, improving from 10% to 85% accuracy on 3 consecutive 20 item trials. 

• Communication: The Student will increase correct production of the target sounds 
/th/ and /L/, from 30% to 85% accuracy, at the sentence level on 3 consecutive 20 
item trials per position, without cues. 

• Adaptive skills: The Student will improve his invading others’ personal space and 
engaging in inappropriate contact from 4/5 to 1/5 activities, using self-regulation 
strategies. 

• Social/emotional skills: When given a visual cue (thumbs down, finger to lips) that he 
is talking back, arguing, or commenting inappropriately, the Student will self-correct, 
(quiet down, raise his hand, and refrain from negative behaviors, and/or replace with 
appropriate behaviors), improving from 4/5 activities to 1/5 activities. 

For the Student’s writing goal, the Student’s IEP included the following additional 
information: 

• A paragraph template helps identify the components of a paragraph. 
• Use a chart, such as a “Hamburger Chart,” where the details of the paragraph make 

up the inside of the template (meat, lettuce, tomato), while the top bun is the 
introduction, and the bottom bun in the conclusion. 

• Have the Student fill in the organizer independently or have students work in 
cooperative groups. 

• Highlight areas in the text that describe facts the Student can transfer to the 
organizer. 
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For the Student’s adaptive skills goal, the Student’s IEP included the following 
additional information: 

• Count to ten: Use “count to ten” as a way to slow down and think.  This interruption 
serves to stop impulsive behavior.  The Student may count silently, backwards, or by 
raising fingers while speaking out loud.  The counting can prevent the Student from 
impulsively running over to another student’s work space. 

• Self-talk: Use quiet or silent repetition of a saying/mantra to remind one’s self of the 
desired behavior, for example, silently repeating, “In my space.” 

• Imaginary play: Use the imagination to assist in staying in own area, imagining there 
is a fort around work area, and it is necessary to stay inside the fort until the teacher 
rings the bell. 

For the Student’s social skills goal, the Student’s IEP included the following 
additional information: 

• Give visual cues, in addition to verbal directions, to indicate when talking out of turn, 
or when to talk, allow for multiple reminders of appropriate behavior, and scaffold 
success. 

• Practice taking turns in a one-on-one, rather than a whole group setting, to scaffold 
behavioral skills toward independent mastery. 

• Use behavioral cue cards, such as “raise your hand” for instant feedback when 
talking out of turn, and to give opportunity to self-correct behavior in the moment, 
without interrupting the flow of the class. 

15. On March 17 or 18, 2016, the Student’s special education teacher discovered a 
bruise on the Student.  According to the special education teacher, she inquired 
about the bruise with the Student, and he told her the Parent had hit him.  The 
Student’s special education teacher shared her discovery with a school 
administrator, who made the mandated report to child protective services (CPS). 

16. On March 24, 2016, the District issued a progress report for the Student’s annual 
IEP goals.  The progress report stated: 

• Reading: The Student had made great progress in reading, and was quickly catching 
up to his peers. 

• Writing: The Student had made progress in his writing skills, was able to write legibly, 
when he made a deliberate effort, and was now working on writing sentences. 

• Mathematics: The Student was currently working in 1st grade mathematics 
curriculum, was significantly behind his peers, but was making steady progress. 

• Communication: The report did not include information about the Student’s 
communication goal to name at least 3 items in a given category. 

• Communication: The report did not include information about the Student’s goal to 
produce the sounds /th/ and /L/, without cues. 

• Adaptive skills: The Student had much improved, but still had difficulty participating in 
a large group.  The report further stated the Student primarily complied with 1:1 
directions and monitoring, but in large groups, such as in the general education 
setting, it was more difficult to comply with directions. 

• Social/emotional skills: The Student continued to have almost daily behavior 
problems in the general education setting, but had made significant progress from 
the last year. 
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17. On March 28, 2016, the Student received a behavioral referral for being 
insubordinate to staff and throwing material.  The comments stated the Student slid 
down a wet slide, getting his clothes wet, was told to go inside because he had been 
sick, but refused to leave the playground or line up with his classmates.  The 
behavioral referral stated the Student then threw his lunch box, yelled “no” and ran 
from staff. 

18. Also on March 28, 2016, the Parent sent a letter to the District superintendent, 
asking that the Student’s special education teacher be suspended and removed 
from her duties.  The Parent stated that the special education teacher’s CPS report 
had caused his family distress. 

19. On March 29, 2016, the Student received a discipline notice from his bus driver.  
The notice stated the Student would not sit down, stop arguing, or follow the bus 
driver’s directions.  The notice further stated the bus driver put the Student in a 
seatbelt, and talked with the Parent on the telephone. 

20. On April 11, 2016, the Student received another behavioral referral for being 
insubordinate to staff.  The comments stated the Student refused to stay with the 
paraeducator on the way to the bathroom, was defiant about being told to follow 
directions, and wiped hand sanitizer on the paraeducator’s shirt while returning to 
class.  The Student’s discipline report stated the school counselor “followed up” with 
the Student. 

21. On April 18, 2016, the Student again received a behavioral referral for being 
insubordinate to staff, serious disrespect to an adult, and throwing material.  The 
comments stated the Student threw books in the classroom, hitting his paraeducator 
with the books.  The comments further stated the paraeducator tried to take the 
Student to another room, but on the way there, the Student twisted/pulled her finger, 
and spat in the hall way/cafeteria, so the paraeducator brought the Student to the 
school office.  The comments stated the Student then grabbed the paraeducator’s 
finger again, and spat on her dress sleeve.  That same day, the Student received 
another behavioral referral for destruction of school property, disrespect for peers, 
and disrupting the educational process.  The comments stated the Student took 
scissors, held them up to another student’s neck, pretended to cut, and then started 
ripping things off the wall.  The behavioral referral stated the Student received “a 
short-term” suspension.  On the same day, the school principal sent a letter to the 
Parent, stating the Student was suspended for 2 days, and could return to school on 
April 21, 2016.  The letter also provided information about the Parent’s right to 
appeal the Student’s suspension. 

22. On April 20, 2016, the school principal sent a letter to the Parent, responding to his 
appeal of the Student’s 2-day suspension.  The letter stated that the Parent’s appeal 
had been denied, and the Student’s suspension stood as imposed.  The letter further 
stated that the Parent could appeal her denial to the District superintendent. 
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23. On April 21, 2016, the District superintendent sent a letter to the Parent, responding 
to the Parent’s request that the Student’s special education teacher be suspended 
and removed from her duties.  The District superintendent’s letter stated the District 
had investigated the Parent’s allegations, and concluded the Student’s special 
education teacher would continue to fulfill all of her duties with the District. 

24. In a separate undated letter to the Parent,2 the District superintendent stated that the 
Student’s special education teacher would no longer provide the Student with direct 
services, but would continue to oversee the Student’s IEP, including supervising the 
Student’s general education teacher and paraeducator. 

25. Around this time (late April 2016), the Parent alleged that the Student’s paraeducator 
twisted the Student’s arm when she was holding the Student’s arm to prevent him 
from running outside the school building. 

26. On April 25, 2016, the District superintendent sent a letter to the Parent, stating she 
had received the Parent’s telephone message, asking if the Student’s providers 
were qualified to provide services.  The District superintendent stated that the 
Student’s general education teacher, special education teacher, and paraeducator 
were all qualified for their respective educational roles. 

27. In another separate undated letter to the Parent, the District superintendent stated 
she had considered and denied the Parent’s request to appeal the Student’s 2-day 
suspension.  The District superintendent further stated the Parent had the right to 
appeal her decision to the District board of directors. 

28. In another separate undated letter to the Parent, the District superintendent stated 
that per the Parent’s request, another paraeducator would provide the Student’s 
support in the classroom. 

29. In a different separate undated letter to the Parent, the District superintendent 
confirmed she had received the Parent’s request for yet another paraeducator to 
provide the Student’s support in the classroom.  The letter also confirmed that the 
Parent later contacted the superintendent, retracting his request that a different 
individual provide the Student’s paraeducator services. 

30. On May 2, 2016, the Student received another discipline notice from his bus driver.  
The notice stated the Student would not settle down, or buckle his seat belt, 
therefore, the Student was suspended from the bus for one day later that week.  The 
notice further stated the bus driver tried to notify the Parent via telephone, but the 
Parent hung up on her, and another bus driver notified the Parent in person. 

31. On May 4, 2016, the Student received a behavioral referral for being insubordinate 
to staff, serious disrespect to an adult, and disrupting the educational process.  The 
comments stated the Student kicked his general education teacher when he walked 
by, spat at her face, threw all the reading materials on the floor, and rubbed spit on 

                                                           
2 The undated letters all appear to have been written in late April 2016. 
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another student.  Also that day, the Student received another behavioral referral for 
disrupting the educational process, harassing peers, and serious disrespect to an 
adult.  The comments stated the Student put an eraser in his mouth, spat the eraser 
at another student, turned the lights on/off for over a minute, banged his fist on the 
computer, and shoved his teacher, trying to get past her.  The behavioral referral did 
not indicate any disciplinary action. 

32. On May 9, 2016, the Student received another behavioral referral for destruction of 
school property, disrespect to peers, disrupting the educational process, excessive 
talking, harassing peers, being insubordinate to staff, serious disrespect to an adult, 
and hitting peers.  The comments stated the Student hit several students, including 
hitting one student in the head, kicking another student, and putting a student into a 
head lock.  A teacher then briefly restrained the Student to remove his arms from the 
other student’s neck, and the Student then hit that teacher.  The school suspended 
the Student for the remainder of the school day. 

33. In an undated letter to the Parent, the District superintendent stated that on May 9, 
2016, the Parent requested an IEP team meeting for the Student, and the District 
was proposing to hold an IEP team meeting on May 19, 2016 with a mediator 
present. 

34. On May 10, 2016, the Student became upset, and ran into the hallway toward a door 
leading outside.  School staff tried to stop the Student from going outside, and the 
Student’s former special education teacher briefly restrained the Student so he 
would not run to the parking lot, or the highway near the school.  The school 
principal then tried to walk the Student back to his classroom, but the Student ran 
out the door and across the playground with school staff in pursuit.  The Student 
then saw the Parent in the school yard, and went to the Parent.  The Parent was 
upset that staff were chasing the Student, took the Student home, and did not send 
the Student to school again until May 26, 2016. 

35. On May 19, 2016, the Student’s IEP team, including the Parent, held a meeting with 
a mediator.  The District and the Parent entered into a mediation agreement, 
agreeing: 

• The Student’s special education teacher would no longer be involved in the Student’s 
educational programing. 

• Another special education teacher would assume oversight of the Student’s IEP, and 
be the contact point for all communication between the school and the Parent. 

• The school would hold 2 meetings to discuss the Student’s re-entry into school, 
which would include planning, and implementation of supports. 

• All support staff would be trained to provide appropriate positive behavioral and 
academic supports. 

• The Parent would be invited to both re-entry meetings. 
• The Student’s re-entry into school was planned for no later than May 31, 2016. 
• The District superintendent would express clear expectations regarding interaction 

between the Student and the special education teacher, with whom he would no 
longer have contact. 



(Citizen Complaint No. 16-80) Page 13 of 19 

36. On May 23, 2016, the Student’s IEP team, including the Parent, met and discussed 
the Parent’s concerns, and the Student’s re-entry into school.  A representative from 
the cooperative that provides special education administrative services for the 
District asked to reevaluate the Student, and to have updated information for 
determining an appropriate program for the Student.  The Parent consented.3 

37. On May 26, 2016, the Student’s IEP team, including the Parent, met and discussed 
the Parent’s concerns, and the Student’s re-entry into school.  Also that day, the 
Student resumed attending school. 

38. June 10, 2016 was the last day of the 2015-2016 school year. 

39. August 29, 2016 was the first day of the 2016-2017 school year.  The Student began 
attending second grade at the same District elementary school. 

40. On August 30, 2016, the Parent telephoned the school principal, stating the 
Student’s former paraeducator had twisted the Student’s arm the previous school 
year, school staff were rude, and the District should have fired the Student’s former 
special education teacher. 

41. On September 20, 2016, the Parent came to school to observe the Student.  While 
at school, the Parent realized that the Student received some of his special 
education services in a small special education room, which the Parent 
characterized as a kitchen area.  The Parent became angry, and yelled at several 
school staff members.  According to the Student’s special education teacher, the 
Parent screamed at the school principal, and other students were “very scared and 
pushed their bodies up against the wall.”  The school principal ordered the Parent off 
of school premises, and the Parent complied.  The school principal then sought a 
restraining order, preventing the Parent from coming to school. 

42. On September 22, 2016, the District notified the Parent that the District was 
imposing a “no trespass” restriction on the Parent, restricting the Parent’s access to 
school and District property, unless the Parent obtained written permission from the 
District.4 

43. Beginning September 23, 2016, the Parent stopped sending the Student to school.5 

44. On September 26, 2016, the Parent lodged a formal complaint with the District’s 
school board regarding the District superintendent, school staff, and school 
programs. 

                                                           
3 The documentation does not include this consent form. 

4 The no trespass restriction did not apply to the Student’s mother. 

5 Some of the documentation indicates that the Parent stopped sending the Student to school beginning 
September 21, 2016. 



(Citizen Complaint No. 16-80) Page 14 of 19 

45. On September 27, 2016, the Parent emailed the District superintendent, requesting 
an IEP team meeting for the Student to revise his IEP.   On September 29, 2016, the 
District proposed a facilitated IEP team meeting on October 10, 2016. 

46. On October 3, 2016, the special education cooperative sought an extension from the 
Parent for completing the Student’s reevaluation.  The extension request stated the 
cooperative needed additional information to complete the reevaluation. 

47. On October 5, 2016, the cooperative special education director emailed a 
cooperative special education specialist, asking for a copy of the prior written notice 
the cooperative issued, when it proposed to reevaluate the Student, and a copy of 
the Parent’s signed consent for the Student’s reevaluation.  The cooperative special 
education director stated she wanted to help the Parent understand the special 
education process, and the requirement to reestablish eligibility every three years. 

48. On October 6, 2016, the District’s school board chairperson sent a letter to the 
Parent, stating the District had contracted with an attorney to conduct an 
independent investigation in response to the Parent’s complaint against the District 
superintendent, and various school staff. 

49. On October 10, 2016, the Student’s IEP team, including the Parent, held a facilitated 
meeting to discuss a new IEP for the Student.  The cooperative special education 
director explained the extension request for completing the Student’s reevaluation, 
and the Parent signed the reevaluation extension.  The Student’s IEP team reviewed 
the draft IEP for the Student and agreed to the edits suggested by the Parent.  The 
Student’s draft IEP included a functional behavioral analysis (FBA) and a behavior 
intervention pan (BIP).  Also that day, the cooperative special education director 
emailed several members of school staff, stating the Parent had tentatively agreed 
to another facilitated IEP team meeting for the Student on October 24, 2016, and 
she would confirm the date as soon as possible. 

50. On October 24, 2016, the Student’s IEP team, including the Parent, held a second 
facilitated meeting to discuss the Student’s IEP.  The Parent refused to sign the draft 
IEP at the meeting, and the District and Parent discussed and agreed upon further 
edits to the IEP. 

51. On October 25, 2016, the cooperative special education director emailed the 
Parent’s advocate, attaching a revised draft of the Student’s IEP. 

52. On October 27, 2016, the Parent’s advocate emailed the cooperative special 
education director, stating she had reviewed the Student’s draft IEP in detail with the 
Parent.  The Parent’s advocate suggested several revisions, including adding more 
information to the Student’s BIP.  The Parent’s advocate also noted she had 
explained to the Parent that adding an emergency protocol did not allow the District 
to use restraint for non-emergency purposes.  The cooperative special education 
director responded, stating she would incorporate the Parent’s/advocate’s edits into 
the Student’s IEP immediately.  Later that day, the cooperative special education 



(Citizen Complaint No. 16-80) Page 15 of 19 

director emailed the Parent’s advocate, attaching a revised IEP for the Student.  
Later still, the Parent’s advocate replied, stating she thought the Parent would be 
pleased with the revisions to the BIP, which she noted better described how to 
address the Student’s behavioral needs.  The Parent’s advocate also stated she 
appreciated that the revisions to the Student’s IEP included descriptions of positive 
supports for the Student.  However, the Parent’s advocate suggested an additional 
edit to the Student’s IEP mathematics goal, and asked a few other questions.  The 
cooperative special education director responded, agreeing to incorporate the 
Parent’s advocate’s edits into the Student’s draft IEP.  The cooperative special 
education director then emailed a revised draft of the Student’s IEP to the Parent.  
Also on this day, the Parent mailed this citizen complaint to OSPI, which OSPI 
received and opened on November 2, 2016. 

53. On October 31, 2016, the Parent informed the cooperative special education director 
that he had dismissed the advocate, and he did not want the Student’s IEP to 
include any mention of restraint.  The cooperative special education director emailed 
the Parent, attaching a copy of a revised draft of the Student’s IEP, including the 
Parent’s edits.  The Parent responded the same day, stating he did not want 
anything that said “BIP” in the Student’s IEP before he signed it. 

54. On November 1, 2016, the District’s school board chairperson sent the Parent a 
letter, summarizing the private investigator’s findings, and included a copy of the 
completed investigative report of the District superintendent, and other District staff.  
The investigative report stated that District employees had not abused the Student, 
including when staff restrained the Student to prevent him from running out of the 
school, or running toward the highway.  However, the report also stated that school 
staff had not followed procedures to document emergency restraints of the Student, 
including preventing the Student from running toward the highway, and the District 
must report all emergency restraints of the Student to the Parent. 

55. Also on November 1, 2016, the District sent the Parent a letter, stating staff 
members had been trained for safe restraint of school age children.  The mailing 
included a copy of training certificates for the requested staff members. 

56. On November 2, 2016, the cooperative issued prior written notice, refusing the 
Parent’s request that the District provide the Student with home-bound tutoring.  The 
notice stated that homebound instruction was significantly more restrictive than the 
Student’s placement at his neighborhood school.  The notice further stated that the 
Student’s reevaluation was in-progress, and the Student’s IEP team would consider 
whether the Student needed a change of placement after the reevaluation was 
completed.  Also on that day, the special education cooperative sought the Parent’s 
consent to obtain the Student’s private health records. 

57. On November 8, 2016, the cooperative special education director emailed the 
Parent, attaching an edited draft of the Student’s IEP and a copy of the Student’s 
revised FBA. 
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58. On November 13, 2016, the Student’s mother emailed the District superintendent, 
stating that the Parent would be unable to attend the third facilitated IEP team 
meeting, scheduled for November 14, 2016, because of health issues.  The District 
rescheduled the facilitated meeting for November 28, 2016. 

59. On November 15, 2016, the District sent the Student’s mother a letter, stating that 
the Student had accumulated 38 absences in the 2016-2017 school year, and the 
District would like to work with the Student’s mother to prevent further absences. 

60. On November 28, 2016, the Student’s IEP team, including the Parent, held a 
facilitated meeting to discuss a new IEP for the Student.  According to information 
from the District superintendent, the Parent walked out during the meeting, and the 
remaining IEP team members agreed to the Student’s IEP.  The Student’s IEP 
provided the Student with the following 1,800 weekly minutes of specially designed 
instruction, all in the special education setting: 

• 300 minutes per week for reading. 
• 300 minutes per week for writing. 
• 300 minutes per week for mathematics. 
• 30 minutes per week for communication skills. 
• 150 minutes per week for adaptive skills. 
• 300 minutes per week for social/emotional skills. 

Additionally, the Student’s IEP provided the Student with 2,250 weekly minutes of 
support from a paraeducator as a related service.6  The Student’s IEP also included 
new annual goals, an FBA, and a BIP.  The BIP noted the Student’s severe 
expressive language deficits, and included: 

• Staff will give the Student short, clear, and simple directions. 
• Wait time is a positive strategy to increase the Student’s comprehension of what he 

hears. 
• It is important to pay attention to the triggers that cause the Student frustration and 

anxiety. 
• The Student needs frequent sensory or movement breaks for tasks. 
• The Student needs frequent positive reinforcement, including sticker charts (super 

heroes), verbal praise, access to preferred activities, and a positive telephone call or 
note home. 

• Distraction is a powerful strategy with the Student. 
• The Student must be kept in line of sight. 
• No one will chase the Student.  Only his assigned staff member will monitor him 

when he leaves his assigned space. 
• Other staff will not engage with the Student. 
• Assigned staff will radio the District superintendent or designates school 

administrator for back-up support. 

61. On December 9, 2016, the cooperative issued prior written notice, stating the District 
determined to implement the Student’s November 28, 2016 IEP.  The notice stated 

                                                           
6 Although the Student’s previous IEPs did not include a provision for paraeducator support, it appears the 
Student had been receiving dedicated support from a paraeducator. 
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that the District had incorporated the Parent’s input into the Student’s IEP, and the 
Parent agreed, in principle, to all of the positive behavioral supports listed in the BIP, 
but he objected to the “purpose” language on the BIP form, which language is 
identical to that on the state approved form.  The notice further stated that the Parent 
objected to the language in present levels of performance for writing because the 
Parent did not see that level of performance at home, but the District rejected 
altering that language because it accurately reflected the Student’s school 
performance, before the Parent kept the Student home from school.  Additionally, 
the notice stated the cooperative had started a reevaluation of the Student, but the 
Parent had not sent the Student to school since September, 2016. 

CONCLUSIONS 

Developing and Implementing a BIP: The District was tardy in developing a BIP for the 
Student.  When a district can readily anticipate that a student’s behavior will impede his 
or her learning or that of others, districts must proactively engage the FBA process and 
develop positive behavioral interventions, strategies, and supports to address that 
behavior.  Here, the Student’s progress reporting in January/February 2016 stated that 
the Student’s previous aggressive behaviors had resurfaced, and presented an ongoing 
impediment to the Student’s and other students’ learning.  Even so, the District did not 
conduct an FBA for the Student at that time, or develop a BIP for the Student when it 
developed the Student’s March 2016 IEP.  However, the District has since corrected its 
lapse, and the Student’s current IEP includes both an FBA and a BIP. 

Additionally, at the beginning of the 2015-2016 school year, which is before the timeline 
for this complaint, the District changed the Student’s placement by scheduling his 
services in the general education setting, despite the Student’s IEP providing for all of 
his services in the special education setting.  However, in January 2016, the Student’s 
services were provided in the special education setting, thus reverting the Student’s 
services to conform to his then current IEP.  In March 2016, the District developed an 
IEP for the Student that split the Student’s time between the general and special 
education environments, despite not having reevaluated the Student prior to the 
changes.  OSPI reminds the District that it may not unilaterally change a student’s 
placement, and that even when IEP teams agree to a change in placement, the District 
must still reevaluate students before changes in placement can occur.  It should be 
noted that the District initiated a reevaluation of the Student in May 2016, which the 
District has been unable to complete because the Parent has not sent the Student to 
school.  OSPI reminds the District that even when it does not have access to a student 
to conduct new assessments, districts can complete a reevaluation by reviewing 
existing data and records. 

Finally, districts must provide sufficient progress reporting for annual IEP goals to 
enable informed decision making.  Here, the Student’s progress reports lacked 
information about the Student’s communication goals, despite communication being a 
significant component of the Student’s disability. 



(Citizen Complaint No. 16-80) Page 18 of 19 

CORRECTIVE ACTIONS 

By or before January 31, 2017, February 27, 2017, and March 27, 2017, the District 
will provide OSPI with documentation showing the District has completed the following 
corrective actions. 

STUDENT SPECIFIC: None. 

DISTRICT SPECIFIC: 
The District will ensure that all District special education certificated staff, including 
educational staff associates (ESAs), and administrators receive training from an outside 
trainer who is not an employee of the District.  The training will address: 

• The requirement to engage the FBA process, and develop a BIP for an eligible 
student whose behavior can be anticipated to impede his or her learning or other 
students’ learning. 

• The requirement to provide adequate progress reporting for all IEP goals. 
• Change of placement procedures, including: 

o When staff create schedules that do not match the provisions in a 
student’s IEP, such a schedule can constitute a change of placement. 

o The requirement to reevaluate students before changing placement. 
o The requirement to include IEP teams, including parents, in decisions to 

change placement. 

By or before January 31, 2017, the District will notify OSPI of the name of the outside 
trainer, and provide documentation that the District has provided the trainer with a copy 
of this decision for use in preparing the training materials. 

By or before February 27, 2017, the District will submit a draft of the training materials 
to OSPI for review.  OSPI will approve the materials or provide comments by March 6, 
2017 and additional dates for review, if needed. 

By March 27, 2017, the District will submit documentation that staff participated in the 
training.  This will include a sign-in sheet from the training and a roster of all District 
certificated special education staff so OSPI can verify that all required staff participated 
in the training. 

The District will submit a completed copy of the Corrective Action Plan (CAP) Matrix 
documenting the specific actions it has taken to address the violations and will attach 
any other supporting documents or required information. 

NOTE: The district may request an electronic version of the matrix by e-mailing Thinh 
Le at Thinh.Le@k12.wa.us. 

RECOMMENDATION 

OSPI reminds the District that staffing decisions are not IEP team decisions.  Districts 
do have the discretion to make their own staffing decisions.  Additionally, OSPI reminds 
the District that even when a parent is uncooperative, or disagrees with an IEP, districts 
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have the ultimate responsibility to ensure that it offers a free appropriate public 
education (FAPE) to an eligible student, including the provision of all identified IEP 
services.  OSPI recognizes that there can be times when relationships between parents 
and districts become so strained that a student’s educational program becomes 
compromised.  Although not ordered in this complaint, given the age of the Student, 
both parties may wish to consider conflict resolution training opportunities in the future. 

Dated this ____ day of December, 2016 

Douglas H. Gill, Ed. D. 
Assistant Superintendent 
Special Education 
PO BOX 47200 
Olympia, WA 98504-7200 

THIS WRITTEN DECISION CONCLUDES OSPI’S INVESTIGATION OF THIS 
COMPLAINT 

IDEA provides mechanisms for resolution of disputes affecting the rights of special 
education students.  This decision may not be appealed.  However, parents (or adult 
students) and school districts may raise any matter addressed in this decision that 
pertains to the identification, evaluation, placement, or provision of FAPE to a student in 
a due process hearing.  Decisions issued in due process hearings may be appealed.  
Statutes of limitations apply to due process hearings.  Parties should consult legal 
counsel for more information about filing a due process hearing.  Parents (or adult 
students) and districts may also use the mediation process to resolve disputes.  The 
state regulations addressing mediation and due process hearings are found at WAC 
392-172A-05060 through 05075 (mediation) and WAC 392-172A-05080 through 05125 
(due process hearings.) 
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