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SPECIAL EDUCATION CITIZEN COMPLAINT (SECC) NO. 16-73 

PROCEDURAL HISTORY 

On October 17, 2016, the Office of Superintendent of Public Instruction (OSPI) received 
a Special Education Citizen Complaint from the parent (Parent) of a student (Student) 
attending the Arlington School District (District).  The Parent alleged that the District 
violated the Individuals with Disabilities Education Act (IDEA), or a regulation 
implementing the IDEA, with regard to the Student’s education. 

On October 17, 2016, OSPI acknowledged receipt of this complaint and forwarded a 
copy of it to the District Superintendent on the same day.  The District was asked to 
respond to the allegations made in the complaint. 

On November 3, 2016, OSPI received the District’s response to the complaint and 
forwarded it to the Parent on the same day.  The Parent was invited to reply with any 
information she had that was inconsistent with the District’s information.  The Parent did 
not reply. 

On November 28, 2016, OSPI received additional information from the District and the 
information was forwarded to the Parent on the same day. 

OSPI considered all of the information provided by the Parent and the District as part of 
its investigation. 

OVERVIEW 

During the 2015-2016 school year, the Student attended a District high school and was 
eligible to receive special education and related services under the category of other 
health impairment.  In October 2015, the District conducted a reevaluation of the 
Student, and the evaluation group determined that the Student continued to be eligible 
for special education.  Also in October, the Parent requested that the District conduct a 
functional behavior assessment (FBA) of the Student and then develop a corresponding 
behavioral intervention plan (BIP), but the District did not respond to her request.  In 
December 2015, the Student’s individualized education program (IEP) team met to 
develop the Student’s annual IEP.  According to the Parent’s complaint, the Parent 
requested that the Student receive additional services, an FBA, and a BIP at the 
meeting.  Later that month, the District agreed to conduct an “assessment revision” in 
the areas of communication and occupational therapy, and to contract with a private 
evaluator to conduct an FBA.  In January 2016, the Student’s evaluation team, including 
the Parent, met to review the results of the assessment revision.  The evaluation report 
stated that the Student did not qualify to receive fine motor and communication 
services, but the report did not address whether the Student required a BIP.  Also in 
January 2016, the District issued a prior written notice addressing the assessment 
revision, which did not address the findings of the private evaluator. 

The Parent alleged that the District failed to follow procedures for responding to the 
Parent’s request for a functional behavior assessment (FBA) and a behavioral 
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intervention plan (BIP).  The District admitted that it failed to follow procedures and 
proposed corrective actions to address the violation. 

SCOPE OF INVESTIGATION 

This decision references events which occurred prior to the investigation time period, 
which began on October 18, 2015.  These references are included to add context to the 
issues under investigation and are not intended to identify additional issues or potential 
violations, which occurred prior to the investigation time period. 

ISSUE 

1. Did the District follow procedures for responding to the Parent’s request for a 
functional behavior assessment (FBA) and a behavioral intervention plan (BIP)? 

LEGAL STANDARDS 

IEP Development for a Student with Behavioral Needs: In developing, reviewing and 
revising each student’s individualized education program (IEP), the team must consider 
the use of positive behavioral interventions and supports and other strategies to 
address the student’s behavior.  34 CFR §300.324; WAC 392-172A-03110. This means 
that in most cases in which a student’s behavior impedes his or her learning or that of 
others, and can be readily anticipated to be repetitive, proper development of the 
student’s IEP will include positive behavioral interventions, strategies, and supports to 
address that behavior.  64 Fed. Reg. 48, 12479 (March 12, 1999) (Appendix A to 34 
CFR Part 300, Question 38). A functional behavioral analysis (FBA) and behavioral 
intervention plan (BIP) must be used proactively, if an IEP team determines that they 
would be appropriate for a child.  For a child with a disability whose behavior impedes 
his or her learning or that of others, and for whom the IEP Team has decided that a BIP 
is appropriate, the IEP Team must include a BIP in the child’s IEP to address the 
behavioral needs of the child. Questions and Answers on Discipline Procedures 
(OSERS June 2009) (Question E-1 and E-2). 

Functional Behavior Assessment (FBA): An FBA focuses on identifying the function or 
purpose behind a child’s behavior.  Typically, the process involves looking closely at a 
wide range of child-specific factors (e.g., social, affective, environmental).  Knowing why 
a child misbehaves is directly helpful to the IEP team in developing a behavioral 
intervention plan (BIP) that will reduce or eliminate the misbehavior.  Questions and 
Answers on Discipline Procedures (OSERS June 2009) (Question E-2).   An FBA is 
generally understood to be an individualized evaluation of a child in accordance with 34 
CFR §§300.301 through 300.311 to assist in determining whether the child is, or 
continues to be, a child with a disability.  The FBA process is frequently used to 
determine the nature and extent of the special education and related services that the 
child needs, including the need for a BIP.  As with other individualized evaluation 
procedures, and consistent with 34 CFR §300.300(a) and (c), parental consent is 
required for an FBA to be conducted as part of the initial evaluation or a reevaluation.  
Questions and Answers on Discipline Procedures (OSERS June 2009) (Question E-4). 
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Behavioral Intervention Plan (BIP): A behavioral intervention plan is a plan incorporated 
into a student’s IEP if determined necessary by the IEP team for the student to receive 
FAPE. The behavioral intervention plan, at a minimum, describes:  the pattern of 
behavior(s) that impedes the student’s learning or the learning of others; the 
instructional and/or environmental conditions or circumstances that contribute to the 
pattern of behavior(s) being addressed by the IEP team;  the positive behavioral 
interventions and supports to  reduce the pattern of behavior(s) that impedes the 
student’s learning or the learning of others and increases the desired prosocial 
behaviors and ensure the consistency of the implementation of the positive behavioral 
interventions across the student’s school-sponsored instruction or activities; and the 
skills that will be taught and monitored as alternatives to challenging behavior(s) for a 
specific pattern of behavior of the student.  WAC 392-172A-01031 (effective January 
29, 2016) 

Consent for Reevaluation: A district is required to obtain informed parental consent 
before conducting any assessments as part of a reevaluation of a student eligible for 
special education services.  The District must record its efforts to obtain parental 
consent.  34 CFR §300.300; WAC 392-172A-03000.  A district is required to obtain 
consent when conducting a functional behavior assessment (FBA).  Questions and 
Answers on Discipline Procedures (OSERS June 2009) (Question E-4). 

Definition of Consent: Consent means that:  the parent has been fully informed of all 
information relevant to the activity for which consent is sought, in his or her native 
language, or other mode of communication; the parent understands and agrees in 
writing to the carrying out of the activity for which consent is sought, and the consent 
describes that activity.  This includes a list of any records that will be released, and to 
whom they will be released, or records that will be requested and from whom; and the 
parent understands that the granting of consent is voluntary on the part of the parent 
and may be revoked at any time.  34 CFR §300.9; WAC 392-172A-01040. 

Prior Written Notice: Prior written notice ensures that the parent is aware of the 
decisions a district has made regarding evaluation and other matters affecting 
placement or implementation of the IEP.  It documents that full consideration has been 
given to input provided regarding the student’s educational needs, and it clarifies that a 
decision has been made.  The prior written notice should document any disagreement 
with the parent, and should clearly describe what the district proposes or refuses to 
initiate.  It also includes a statement that the parent has procedural safeguards so that if 
they wish to do so, they can follow procedures to resolve the conflict.  Prior written 
notice is not an invitation to a meeting.  Prior written notice must be given to the parent 
within a reasonable time before the district initiates or refuses to initiate a proposed 
change to the student’s identification, evaluation, educational placement or the provision 
of a free appropriate public education.  It must explain why the district proposes or 
refuses to take action.  It must describe any other options the district considered, and it 
must explain its reasons for rejecting those options.  34 CFR 300.503; WAC 392-172A-
05010. 
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FINDINGS OF FACT 

2015-2016 School Year 

1. During the 2015-2016 school year, the Student began attending a District high 
school and was eligible to receive special education and related services under the 
category of other health impairment. 

2. The District’s 2015-2016 school year began on September 9, 2015.  The Student’s 
class schedule at the beginning of the 2015-2016 school year included six classes: 
four special education classes, and two general education classes. 

3. The Student’s individualized education program (IEP) in place at the beginning of 
the 2015-2016 school year was developed on December 12, 2014.  The December 
2014 IEP included annual goals in the areas of behavior, writing, and math.  The 
specially designed instruction for those annual goals was to be delivered by special 
education staff in a special education setting.  The IEP also provided for special 
transportation.  Additionally, the Student had a behavioral intervention plan (BIP) 
and an aversive intervention plan, which were also developed in December 2014. 

4. The Student’s December 2014 BIP was aimed at decreasing his behaviors of non-
compliance, defiance, name calling, physicality with others and self, using 
inappropriate language, threats, and defiant behavior.  The BIP stated that the 
alternative/replacement behaviors to be taught/reinforced were: problem solving 
strategies, importance of following directions, daily behavior reflection, provide 
choices, and discussion of identifying appropriate behaviors.  The BIP also stated 
that when the Student displayed signs of frustration and agitation through actions 
and body language, the Student would use “self-time out” as a strategy.  If the 
Student did not self-recognize, he would be directed to time out.  Additionally, the 
BIP stated that the Student’s behaviors would be reinforced with verbal praise, 
reflection discussion, and no point loss when he initiated a “self-time out”.  
Consequences for behavior included loss of privileges, restricted environment, and 
time out. 

5. Based on the District’s documentation in this complaint, the Parent gave verbal 
consent for the District to complete a reevaluation of the Student on September 21, 
2015. 

6. On September 22, 2015, the District sent a consent form to the Parent regarding the 
reevaluation, but the form was not returned to the District.  Also on September 22, 
2015, the District sent the Parent an invitation to an evaluation meeting scheduled 
for October 14, 2015. 

7. On October 12, 2015, the District contacted the Parent to invite her to an IEP 
meeting on October 16, 2015.  The purpose of the meeting was to amend the 
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Student’s IEP and remove his December 2014 aversive intervention plan.1  In 
response, the Parent gave permission for the District to hold the meeting without her 
present. 

8. On October 14, 2015, the evaluation group, including the Parent, met to review the 
results of the Student’s reevaluation and determined the Student continued to be 
eligible for special education under the category of other health impairment.  The 
evaluation report recommended that the Student continue to receive specially 
designed instruction in the areas of social/emotional (behavior), math, and writing, 
and also recommended the Student begin receiving specially designed instruction in 
the area of reading. 

9. Later on October 14, 2015, the Parent emailed the school psychologist, stating that 
after reading the Student’s evaluation report recommendations, she had a few 
suggestions.  The Parent’s suggestions included: 

• Providing instruction in effective planner use. 
• Providing advanced notice regarding changes in routines/schedule.  Prompt the 

Student to add these events to his planner and reference it often to better prepare for 
upcoming events. 

• Administering a functional behavior assessment (FBA) to identify triggers and writing 
an appropriate BIP to be added to the Student’s IEP. 

• Having the Student meet regularly with the school counselor or school psychologist 
to learn communication/social skills to help facilitate friend making and problem 
solving with peers. 

• In the event that the Student’s mental health prevented him from attending school, 
the days should not be held against the Student. 

• Having the school occupational therapist contact the Parent to discuss the benefits 
the Student could glean from occupational therapy intervention. 

The Parent also stated that she would find a fidget toy for the Student to use in the 
classroom, obtain a music player for the Student, and send the Student’s guitar to 
school.  The Parent also stated that she had not had the opportunity to contact the 
Student’s special education teacher, but would contact her the next day. 

10. On October 16, 2015, the Student’s IEP team amended the Student’s December 
2014 IEP to remove the Student’s aversive intervention plan.  The amended IEP did 
not address the recommendations in the Student’s October 14, 2015 evaluation 
report.  Also on October 16, the District issued a prior written notice, indicating that 
the Student’s aversive intervention plan would be discontinued as of October 16, 
2015. 

                                                           
1 In July 2015, RCW 28A.600.485 was amended to prohibit the use of restraint and isolation with all 
students except when reasonably necessary to control spontaneous behavior that poses an imminent 
likelihood of serious harm, as defined in RCW 70.96B.010.  The passage of RCW 28A.600.485 also 
eliminated the planned use of aversive interventions and by extension required school districts to remove 
aversive intervention plans from student IEPs. 
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Timeline for Complaint begins on October 18, 2015 

11. On November 24, 2015, the District sent the Parent an invitation to an IEP meeting 
scheduled for December 10, 2015.  The purpose of the meeting was to discuss the 
Student’s annual goal progress and develop an IEP. 

12. On December 10, 2015, the Student’s IEP team, including the Parent, met to 
develop the Student’s annual IEP.  In regard to the Student’s behavior, the 
December 2015 IEP stated that the Student: 

Participates one period daily in a project-based social skills/service learning class 
that provides opportunities for autonomy, mastery and purpose with regards to 
academics, and also provides an emotional support system for [the Student] and 
his peers.  [The Student] works well with contract systems that are clearly 
defined, and participates eagerly in the design and implementation of a contract 
system.  [The Student] requires a “safe place” to go that allows him to de-
escalate.  He is working on maintaining regular attendance and using the support 
staff of the high school to help him when in crisis, as opposed to calling home. 

 The IEP also stated: 
[The Student] has been diagnosed with autism spectrum disorder, child onset 
bipolar disorder, anxiety disorder, and ADHD…Reports from mom indicate poor 
judgment and decision making skills, distractibility and impulsiveness.  He is 
extremely sensitive to failure and had resorted to self-harm as a means of 
coping.  At school, teachers report that [the Student’s] interactions with peers and 
staff are appropriate; he demonstrates a positive attitude, stays on task and is 
not a distraction to others.  [The Student] does seem to be affected by anxiety 
and often misses school or leaves early from school.  Trips to the school nurse 
are frequent.  When [the Student] becomes overwhelmed, he comes to the 
[positive behavior support] PBS teacher to de-escalate.  [The Student] can regain 
composure and stay in the school setting with support.  Goals for [the Student] 
center around increasing his autonomy by utilizing school staff to help him stay in 
a high-anxiety situation.  In addition, [the Student] needs support in recognizing 
and labeling his own emotions and behaviors that are “age appropriate” – 
working to understand his uniqueness and his “normalcy”. 

The December 2015 IEP included annual goals in the areas of math, reading, 
writing, and social/emotional skill development.  The IEP provided for the following 
specially designed instruction in a special education setting for a total of 1,100 
minutes per week: 

• Math – 55 minutes 5 times weekly 
• Reading – 55 minutes 5 times weekly 
• Writing – 55 minutes 5 times weekly 
• Social/Emotional – 55 minutes 5 times weekly 

The IEP noted that the Student would attend the high school for 1,250 minutes per 
week, and stated that the Student had been “unsuccessful in overcoming his 
anxiety” in his general education classes.  As result, the Student was currently on a 
reduced school day schedule of four periods, which were all special education 
classes.  The December 2015 IEP did not include a BIP, but included an 
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accommodation which stated that the Student could have “access to the positive 
behavior support classroom at anytime [he] needed to work through an anxiety-
producing situation.”  According to the Parent’s complaint, during the meeting, she 
made a request for “services” and that the District conduct an FBA of the Student 
and develop a BIP. 

13. On December 11, 2015, the District issued a prior written notice addressed to the 
Student’s father, stating that the Student’s new IEP would be adopted on December 
14, 2015. 

14. On December 14, 2015, the Student’s father emailed the District superintendent, 
expressing concern about the Student’s IEP and educational program during prior 
school years.  The father also stated that the Student was currently only able to 
successfully complete a half-day at school before his ability to cope with the stresses 
of class expectations overcame him.  The father believed that there had “to be a 
better option than allowing [the Student] to struggle to the point where dropping out 
of school is the only option he feels he has.”  The father asked that the 
superintendent assist the family in helping the Student access the services he 
needed. 

15. On December 15, 2016, the District special education director emailed the high 
school psychologist, educational specialist, special education teacher, and speech 
language pathologist, and copied the District assistant superintendent.  The special 
education director stated that the District was going to conduct an evaluation 
revision for the Student to add areas of assessment in communication and 
occupational therapy.  The director asked that the school psychologist send the 
Parent a consent form by December 19, 2015.  The director also stated that she 
planned to contact a private behavior therapist who worked with students with 
autism, to conduct an FBA of the Student.  Additionally, the director stated that she 
had spoken with the Parent earlier that day, and agreed that the District would 
complete the assessment revision and try to set a meeting in early January 2016 to 
review the results. 

16. On December 16, 2015, the District issued prior written notice addressed to the 
Student’s father, proposing to initiate an “assessment revision” of the Student 
beginning January 6, 2016.  The notice stated that the IEP team wanted to evaluate 
other areas of functioning, including occupational therapy and communication, which 
had not been addressed during the Student’s last three-year evaluation (in October 
2015).  However, the notice did not include information about the FBA which would 
be conducted by the private behavior therapist. 

17. On December 18, 2015, the Parent signed consent for the “assessment revision”.  
The District’s consent form did not specify the type of assessments that would be 
conducted. 

18. The District was on break December 21, 2015 through January 1, 2016. 
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19. On January 7, 2016, as part of the FBA, the private behavior therapist observed the 
Student during a portion of his reduced school day.  The private evaluator’s report 
was completed on January 11, 2016, and stated that during the observation, the 
Student: 

Worked hard on his assignments and was engaged in the lessons.  He needed to 
be redirected a few times, but it was not distracting to others.  It was noticed that 
[the Student] struggled with keeping focused, as well as keeping his body 
still...these things were not distracting to others.  Interactions during the 
observation with peers and staff were always appropriate and friendly. 

The report also stated that based on reports from school staff and the observation, 
the Student was “likely coping with the diagnosis of anxiety and some 
depression…However, the diagnosis of autism was not seen in [the Student].  This 
is based on the lack of repetitive behaviors, the appropriate social skills, and the 
adequate communication skills.”  The report recommended that “the teachers and 
staff continue working with [the Student] as they are currently doing”, as the Student 
“seemed to be responding positively” to the staff, and making connections.  The 
report also recommended that the staff use the word “finish” to remind the Student to 
get refocused, continue to check in with the Student and the Parent regarding his 
grades, and have the Student verbally tell staff what his homework was for the day 
in addition to writing it down.  Additionally, the report stated that although it was 
requested that an FBA be completed for the Student, “at this time no behaviors were 
witnessed of [the Student] to write up a report”. 

20. On January 22, 2016, the District sent the Parent an invitation to a meeting 
scheduled for January 28, 2016.  The purpose of the meeting was to discuss the 
results of the Student’s “assessment revision”. 

21. On January 28, 2016, the Student’s evaluation group, including the Parent, met to 
review the results of the Student’s “assessment revision”.  The “assessment 
revision” report stated that the Student did not qualify for fine motor and 
communication services.  The “assessment revision” report included information 
regarding the private behavior therapist’s observation and recommendations, but did 
not state whether the Student required a BIP. 

22. On January 29, 2016, the District sent the Student’s father a prior written notice, 
proposing to continue the Student’s eligibility category and services in the areas of 
social/emotional, reading, writing, and math.  The notice stated that the option of 
providing the Student with related services in the area of fine motor and 
communication was rejected because the Student’s assessment revision did not 
support the need for these services.  The notice did not include any information 
regarding the private behavior therapist’s observation and recommendations, or 
address the Parent’s requests for a BIP. 

23. On February 2, 2016, the high school’s second semester began.  Based on the 
Student’s transcript, the Student attended five special education classes during the 
second semester. 
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24. The District’s 2015-2016 school year ended on June 20, 2016. 

  2016-2017 School Year 

25. The District’s 2016-2017 school year began on September 7, 2016.  At that time, the 
Student’s December 2015 IEP continued to be in place. 

26. Based on the Student’s class schedule, at the beginning of the 2016-2017 school 
year, the Student was scheduled to attend six special education classes during the 
high school’s first semester. 

27. On October 17, 2016, the Parent filed this citizen complaint. 

28. On October 28, 2016, the Student’s IEP team, including the Parent, met to discuss 
the Student’s plan for “successfully managing his school day” as well as the “go to” 
staff who could help him address any anxiety he might be dealing with.  The IEP 
team also discussed having a special education teacher who was employed by the 
regional educational service district conduct an FBA of the Student.  The District 
then provided the Parent with a consent form, which the Parent signed on a later 
date. 

CONCLUSIONS 

The District admitted that it failed to follow procedures for responding to the Parent’s 
request for a functional behavior assessment (FBA) and behavioral intervention plan 
(BIP) during the 2015-2016 school year.  Specifically, the District acknowledged that it 
did not obtain the Parent’s consent for the FBA conducted by the private behavior 
therapist, and that its January 29, 2016 prior written notice failed to address the FBA.   It 
is also noted that while the District’s “assessment revision” report included information 
from the private behavior therapist, the report did not address whether the Student 
required a BIP.  Given that the purpose of the “assessment revision” included 
determining if the Student needed additional behavior supports, the “assessment 
revision” report should have addressed a BIP.  The District is also reminded that it must 
respond to parent requests in a timely manner, and must provide parents prior written 
notice documenting the District’s agreement to, or refusal of the request.  Here, the 
District should have responded to the Parent’s October 14, 2015 request for an FBA 
and BIP in a timely manner, and should not have waited for two months to agree to 
conduct the FBA. 

After the Parent filed this complaint, the District held an IEP meeting on October 28, 
2016, and agreed to conduct another FBA of the Student.  The Parent has provided 
consent for the FBA.  The District will provide OSPI with documentation that the FBA 
has been completed, and that any necessary steps have been taken to update the 
Student’s IEP. 
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CORRECTIVE ACTIONS 

On December 19, 2016, January 6, 2017, January 20, 2017, and March 3, 2017, the 
District will provide documentation to OSPI that the following corrective actions have 
been completed. 

STUDENT SPECIFIC: 
OSPI accepts the District’s proposed corrective action to conduct a functional behavior 
assessment (FBA) of the Student.  By December 19, 2016, the District will submit: 1) a 
copy of any meeting invitations; 2) a copy of the FBA; 3) a copy of the Student’s annual 
IEP; 4) a copy of any related prior written notices; and, 5) a copy of any other related 
documentation. 

DISTRICT SPECIFIC: 
By February 24, 2017, the District will provide training for all District special education 
certificated staff, including educational staff associates (ESAs), and school principals 
regarding: procedures for responding to parent requests, evaluation/reevaluation 
procedures, including consent requirements, and the development and implementation 
of IEPs.  The trainer will not be an employee of the District.  The training will also 
include examples. 

By January 6, 2017, the District will notify OSPI of the name of the outside trainer, and 
provide documentation that the District has provided the trainer with a copy of this 
decision for use in preparing the training materials. 

By January 20, 2017, the District will submit a draft of the training materials to OSPI for 
review.  OSPI will approve the materials or provide comments by February 3, 2017 and 
additional dates for review, if needed. 

By March 3, 2017, the District will submit documentation that staff participated in the 
training.  This will include a 1) sign-in sheet from the training and 2) roster of all District 
certificated special education staff and school principals so OSPI can verify that all 
required staff participated in the training. 

The District will submit a completed copy of the Corrective Action Plan (CAP) Matrix 
documenting the specific actions it has taken to address the violations and will attach 
any other supporting documents or required information. 

NOTE: The district may request an electronic version of the matrix by e-mailing Thinh 
Le at Thinh.Le@k12.wa.us. 

RECOMMENDATION 

The District should resolve consistency in record keeping.  Meeting invitations and prior 
written notices should be addressed to all parents/guardians. 
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Dated this ____ day of December, 2016 

Douglas H. Gill, Ed. D. 
Assistant Superintendent 
Special Education 
PO BOX 47200 
Olympia, WA 98504-7200 

THIS WRITTEN DECISION CONCLUDES OSPI’S INVESTIGATION OF THIS 
COMPLAINT 

IDEA provides mechanisms for resolution of disputes affecting the rights of special 
education students.  This decision may not be appealed.  However, parents (or adult 
students) and school districts may raise any matter addressed in this decision that 
pertains to the identification, evaluation, placement, or provision of FAPE to a student in 
a due process hearing.  Decisions issued in due process hearings may be appealed.  
Statutes of limitations apply to due process hearings.  Parties should consult legal 
counsel for more information about filing a due process hearing.  Parents (or adult 
students) and districts may also use the mediation process to resolve disputes.  The 
state regulations addressing mediation and due process hearings are found at WAC 
392-172A-05060 through 05075 (mediation) and WAC 392-172A-05080 through 05125 
(due process hearings.) 
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