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SPECIAL EDUCATION CITIZEN COMPLAINT (SECC) NO. 16-63 

PROCEDURAL HISTORY 

On August 8, 2016, the Office of Superintendent of Public Instruction (OSPI) received a 
Special Education Citizen Complaint from the parents (Parents) of a student (Student) 
attending the Selah School District (District).  The Parents alleged that the District 
violated the Individuals with Disabilities Education Act (IDEA), or a regulation 
implementing the IDEA, with regard to the Student’s education. 

On August 9, 2016, OSPI acknowledged receipt of this complaint and forwarded a copy 
of it to the District Superintendent on the same day.  The District was asked to respond 
to the allegations made in the complaint. 

On August 29, 2016, OSPI granted the District an extension of time to submit its 
response. 

On September 7, 2016, OSPI received the District’s response to the complaint and 
forwarded it to the Parent on September 8, 2016.  The Parents were invited to reply with 
any information they had that was inconsistent with the District’s information. 

On September 16, 2016, OSPI granted the Parents an extension of time to submit their 
reply. 

On September 19, 2016, OSPI requested additional information from the District.  On 
September 19, 2016, OSPI received additional information from the District and the 
information was forwarded to the Parents on September 20, 2016. 

On September 23, 2016, OSPI requested additional information from the District.  On 
September 23, 2016, OSPI received additional information from the District and the 
information was forwarded to the Parents on the same day. 

On September 26, 2016, OSPI received the Parents’ reply.  The information was 
forwarded to the District on the same day. 

On September 30, 2016, OSPI again requested additional information from the District.  
On September 30, 2016, OSPI received the additional information from the District and 
the information was forwarded to the Parents on October 3, 2016. 

On October 3, 2016, the Parents provided additional information, and OSPI forwarded a 
copy to the District on the same day. 

On October 4, 2016, the District provided additional information, and OSPI forwarded a 
copy to the Parents on the same day. 

OSPI considered all of the information provided by the Parents and the District as part 
of its investigation. 
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OVERVIEW 

During the 2015-2016 school year, the Student attended a District middle school and 
was eligible for special education under the category of autism.  At the beginning of the 
school year, the Student had an individualized education plan (IEP) in place, along with 
a behavioral intervention plan (BIP) and an aversive intervention plan.  In October 2015, 
the Student’s IEP team developed the Student’s annual IEP and removed the BIP and 
aversive intervention plan from the Student’s IEP.  In March 2016, the Student became 
upset and left the school building.  In response, school staff tried to talk the Student into 
returning to the school building, but the Student would not comply, and picked up a 
stake and threatened to injure people.  The District school resource office (SRO) then 
arrived and spoke with the Student about putting down the stake and returning to 
school.  The Student did not comply and attempted to leave the school grounds.  The 
SRO then restrained the Student, and another police officer who was present, removed 
the stake from the Student’s hands.  The next day, the Student’s IEP team met to 
discuss the incident and agreed to develop a safety plan for the Student, which was 
later noted in the Student’s IEP.  The Parents also requested that the District develop a 
BIP for the Student, but the District declined to develop a BIP because the Student’s 
behavior was an isolated incident. 

The Parents alleged that the District failed to provide the Student with 1:1 paraeducator 
support consistent with the Student’s IEP in place during the 2015-2016 school year.  
The Parents also alleged that the District failed to implement the Student’s IEP 
accommodation for allowing the Student to take breaks during the 2015-2016 school 
year.  Additionally, the Parents alleged that the District failed to follow procedures for 
developing a behavioral intervention plan for the Student, and failed to use restraint with 
the Student consistent with the requirements of WAC 392-172A-02110 on March 8, 
2016.  The District denied the allegations. 

ISSUES 

1. Did the District provide the Student with 1:1 paraeducator support consistent with the 
Student’s individualized education program (IEP) in place during the 2015-2016 
school year? 

2. Did the District implement the Student’s IEP accommodation of allowing the Student 
to take breaks during the 2015-2016 school year? 

3. Did the District follow procedures for developing a behavioral intervention plan for 
the Student during the 2015-2016 school year? 

4. Did the District use restraint with the Student consistent with the requirements of 
WAC 392-172A-02110 on March 8, 2016? 

LEGAL STANDARDS 

IEP Implementation: At the beginning of each school year, each district must have in 
effect an individualized education program (IEP) for every student within its jurisdiction 
who is eligible to receive special education services.  34 CFR § 300.323; WAC 392-
172A-03105.  A school district must develop a student’s IEP in compliance with the 
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procedural requirements of the IDEA and state regulations.  34 CFR §§300.320 through 
300.328; WAC 392-172A-03090 through 392-172A-03115.  It must also ensure it 
provides all services in a student’s IEP, consistent with the student’s needs as 
described in that IEP.  The initial IEP must be implemented as soon as possible after it 
is developed.  Each school district must ensure that the student’s IEP is accessible to 
each general education teacher, special education teacher, related service provider, 
and any other service provider who is responsible for its implementation.  34 CFR 
§300.323; WAC 392-172A-03105. 

IEP Definition: An IEP must contain a statement of: (a) the student’s present levels of 
academic achievement and functional performance; (b) measurable annual academic 
and functional goals designed to meet the student’s needs resulting from their disability; 
(c) how the district will measure and report the student’s progress toward their annual 
IEP goals; (d) the special education services, related services, and supplementary aids 
to be provided to the student; (e) the extent to which the student will not participate with 
nondisabled students in the general education classroom and extracurricular or 
nonacademic activities; (f) any individual modifications necessary to measure the 
student’s academic achievement and functional performance on state or district-wide 
assessments; (g) ESY services, if necessary; (h) aversive interventions, if necessary; (i) 
the projected date when the services and program modifications will begin, and the 
anticipated frequency, location, and duration of those services and modifications; (j) 
beginning no later than the first IEP to be in effect when the student turns 16, 
appropriate, measurable postsecondary goals related to training, education, 
employment, and independent living skills; and transition services including courses of 
study needed to assist the student in reaching those goals; (k) beginning no later than 
one year before the student reaches the age of majority (18), a statement that the 
student has been informed of the rights which will transfer to him or her on reaching the 
age of majority.  34 CFR §300.320; WAC 392-172A-03090 (2007). 

IEP Development for a Student with Behavioral Needs: In developing, reviewing and 
revising each student’s individualized education program (IEP), the team must consider 
the use of positive behavioral interventions and supports and other strategies to 
address the student’s behavior.  34 CFR §300.324(a)(2); WAC 392-172A-03110(2). 
This means that in most cases in which a student’s behavior impedes his or her learning 
or that of others, and can be readily anticipated to be repetitive, proper development of 
the student’s IEP will include positive behavioral interventions, strategies, and supports 
to address that behavior.  64 Fed. Reg. 48, 12479 (March 12, 1999) (Appendix A to 34 
CFR Part 300, Question 38). A functional behavioral analysis (FBA) and behavioral 
intervention plan (BIP) must be used proactively, if an IEP team determines that they 
would be appropriate for a child.  For a child with a disability whose behavior impedes 
his or her learning or that of others, and for whom the IEP Team has decided that a BIP 
is appropriate, the IEP Team must include a BIP in the child’s IEP to address the 
behavioral needs of the child. Questions and Answers on Discipline Procedures 
(OSERS June 2009) (Question E-1 and E-2). 

IEP Definition: An IEP must contain a statement of: (a) the student’s present levels of 
academic achievement and functional performance; (b) measurable annual academic 
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and functional goals designed to meet the student’s needs resulting from their disability; 
(c) how the district will measure and report the student’s progress toward their annual 
IEP goals; (d) the special education services, related services, and supplementary aids 
to be provided to the student; (e) the extent to which the student will not participate with 
nondisabled students in the general education classroom and extracurricular or 
nonacademic activities; (f) any individual modifications necessary to measure the 
student’s academic achievement and functional performance on state or district-wide 
assessments; (g) ESY services, if necessary for the student to receive FAPE; (h) 
behavioral intervention plan, if necessary for the student to receive FAPE; (i) emergency 
response protocols, if necessary for the student to receive FAPE and the parent 
provides consent as defined in WAC 392-172A-01040; (j) the projected date when the 
services and program modifications will begin, and the anticipated frequency, location, 
and duration of those services and modifications; (k) beginning no later than the first 
IEP to be in effect when the student turns 16, appropriate, measurable postsecondary 
goals related to training, education, employment, and independent living skills; and 
transition services including courses of study needed to assist the student in reaching 
those goals; and (l) beginning no later than one year before the student reaches the age 
of majority (18), a statement that the student has been informed of the rights which will 
transfer to him or her on reaching the age of majority.  34 CFR §300.320; WAC 392-
172A-03090 (effective January 29, 2016). 

Behavioral Intervention Plan (BIP): A behavioral intervention plan is a plan incorporated 
into a student’s IEP if determined necessary by the IEP team for the student to receive 
FAPE. The behavioral intervention plan, at a minimum, describes:  the pattern of 
behavior(s) that impedes the student’s learning or the learning of others; the 
instructional and/or environmental conditions or circumstances that contribute to the 
pattern of behavior(s) being addressed by the IEP team;  the positive behavioral 
interventions and supports to  reduce the pattern of behavior(s) that impedes the 
student’s learning or the learning of others and increases the desired prosocial 
behaviors and ensure the consistency of the implementation of the positive behavioral 
interventions across the student’s school-sponsored instruction or activities; and the 
skills that will be taught and monitored as alternatives to challenging behavior(s) for a 
specific pattern of behavior of the student.  WAC 392-172A-01031 (effective January 
29, 2016). 

Emergency Response Protocols: If the parent and the school district determine that a 
student requires advanced educational planning, the parent and the district may 
develop emergency response protocols to be used in the case of emergencies that 
pose an imminent likelihood of serious harm, as defined in this section.  Emergency 
response protocols, if developed, must be incorporated into a student’s IEP.  
Emergency response protocols shall not be used as a substitute for the systematic use 
of a behavioral intervention plan that is designed to change, replace, modify, or 
eliminate a targeted behavior.  Emergency response protocols are subject to the 
conditions and limitations as follows: a) the student’s parent provides consent, as 
defined in WAC 392-172A-01040, in advance, to the emergency response protocols to 
be adopted; b) the emergency response protocols specify the emergency conditions 
under which isolation, restraint, or restraint devices, if any, may be used; the type of 
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isolation, restraint, and/or restraint devices, if any, may be used; and the staff members 
or contracted positions permitted to use isolation, restraint, or restraint devices with the 
student, updated annually, and identify any required training associated with the use of 
isolation, restraint, or restraint devices for each staff member or contracted position; c) 
and any other special precautions that must be taken.  WAC 392-172A-02105 (effective 
January 29, 2016). 

Likelihood of Serious Harm: Likelihood of serious harm as defined in RCW 70.96B.010 
means:  (1) A substantial risk that:  (a) Physical harm will be inflicted by a person upon 
his or her own person, as evidenced by threats or attempts to commit suicide, or inflict 
physical harm on oneself;  (b) Physical harm will be inflicted by a person upon another, 
as evidenced by behavior that has caused such harm or that places another person or 
persons in reasonable fear of sustaining such harm; or (c) Physical harm will be inflicted 
by a person upon the property of others, as evidenced by behavior that has caused 
substantial loss or damage to the property of others; or (2) The person has threatened 
the physical safety of another and has a history of one or more violent acts.  WAC 392-
172A-01109. 

Restraint: Restraint as defined in RCW 28A.600.485 means: Physical intervention or 
force used to control a student, including the use of a restraint device to restrict a 
student’s freedom of movement. It does not include appropriate use of a prescribed 
medical, orthopedic, or therapeutic device when used as intended, such as to achieve 
proper body position, balance, or alignment, or to permit a student to participate in 
activities safely.  WAC 392-172A-01162. 

Restraint Conditions: Restraint shall be used only when a student’s behavior poses an 
imminent likelihood of serious harm.  The use of restraint as defined by RCW 
28A.600.485 is subject to each of the following conditions: a) the restraint must be 
discontinued as soon as the likelihood of serious harm has dissipated; b) The restraint 
shall not interfere with the student’s breathing; and c) any staff member or other adults 
using a restraint must be trained and certified by a qualified provider in the use of such 
restraints, or otherwise available in the case of an emergency when trained personnel 
are not immediately available due to the unforeseeable nature of the emergency. 
School districts must follow the documentation and reporting requirements for any use 
of restraint consistent with RCW 28A.600.485.  WAC 392-172A-02110. 

Follow-up and Reporting Requirements: Following the release of a student from the use 
of restraint or isolation, the school must implement follow-up procedures.  These 
procedures must include:  reviewing the incident with the student and the parent or 
guardian to address the behavior that precipitated the restraint or isolation and the 
appropriateness of the response; and reviewing the incident with the staff member who 
administered the restraint or isolation to discuss whether proper procedures were 
followed and what training or support the staff member needs to help the student avoid 
similar incidents.  Any school employee, resource officer, or school security officer who 
uses isolation or restraint on a student during school-sponsored instruction or activities 
must inform the building administrator or building administrator's designee as soon as 
possible, and within two business days submit a written report of the incident to the 



(Citizen Complaint No. 16-63) Page 6 of 23 

district office. The written report must include, at a minimum, the following information:  
the date and time of the incident; the name and job title of the individual who 
administered the restraint or isolation; a description of the activity that led to the restraint 
or isolation; the type of restraint or isolation used on the student, including the duration; 
whether the student or staff was physically injured during the restraint or isolation 
incident and any medical care provided; and any recommendations for changing the 
nature or amount of resources available to the student and staff members in order to 
avoid similar incidents.  The principal or principal's designee must make a reasonable 
effort to verbally inform the student's parent or guardian within twenty-four hours of the 
incident, and must send written notification as soon as practical but postmarked no later 
than five business days after the restraint or isolation occurred. If the school or school 
district customarily provides the parent or guardian with school-related information in a 
language other than English, the written report under this section must be provided to 
the parent or guardian in that language.  RCW 28A.600.485 (effective July 2015). 

FINDINGS OF FACT 

Background Facts 

1. During the 2014-2015 school year, the Student attended a District middle school and 
was eligible to receive special education and related services under the category of 
other health impairment.  The Student’s educational placement was a self-contained 
special education setting, and he attended school on a reduced school day 
schedule.  While at school, the Student was assigned a 1:1 paraeducator and 
worked closely with a behavior specialist. 

2. In November 2014, the Student was reevaluated in order to consider the Student’s 
new diagnosis of autism, and the Student’s evaluation group determined the Student 
was eligible for special education under the category of autism.  The Student’s 
evaluation report reflected the change in eligibility category, and recommended that 
the Student receive specially designed instruction in the areas of reading, writing, 
math, and social/emotional.  The evaluation report also recommended that the 
Student receive occupational therapy (OT) as a related service, and assistive 
technology as a supplemental aid and service.  The report stated that the Student’s 
instruction in the area of social/emotional should focus on appropriate social 
interactions, flexible thinking and adaptability, and responding to frustration 
appropriately.  The evaluation report also stated that the Student: 

Continu[es] to demonstrate great difficulty with social/emotional skills and behavior 
management.  He has great difficulty persevering with academic tasks that he finds 
challenging, and is very easily upset and frustrated when things do not go his way.  
His fight-or-flight response and associated aggressive behaviors have been apparent 
repeatedly over the last three years, but, positively, so far this year (and for much of 
last school year) these behaviors have not been a problem, even with an increase in 
the amount of time he is spending at school.  [The Student] has substantial 
difficulties with social processing, and he has limited social contact with peers at 
school, other than the students in his self-contained classroom.  In the past, he 
demonstrated school avoidance behaviors, but is currently attending school regularly 
and arriving on time (based on his reduced-day schedule)…[The Student] has 
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significant mood reactivity including anger, quick reactivity, excessively negative 
responses, and occasional aggression…It is important to note that [the Student] 
responds best to positive behavioral supports, and he escalates if he is confronted 
by excess authoritarianism or physical interactions. 

3. In December 2014, the Student’s individualized education program (IEP) team 
developed a new IEP for the Student.  The December 2014 IEP stated that the 
Student’s behavior “drastically” impeded his learning and the learning of others, and 
that he required positive behavioral supports, hands-on activities, and frequent 
breaks.  Additionally, the Student required a school environment that provided 
supports for social/emotional development.  The IEP also reflected much of what 
was written in the Student’s November 2014 evaluation report and also stated that: 

[The Student’s] aggression seems to be contingent on fleeing, in that aggression was 
only observed when his attempts at fleeing were prevented.  His attempts to flee 
often serve to provide escape from environments that he finds unpleasant or escape 
from situations when expectations in his environment have changed and are not as 
he expected them to be or are social or academically challenging.  Overall, [the 
Student] flees when he encounters situations he lacks the requisite skills to navigate 
in a desirable fashion. 

The IEP further stated that the Student had not demonstrated any instances of 
fleeing or aggression since January 2014, and that the Student was prevented from 
fleeing by Right Response trained staff through blocking and the use of holds.  In 
addition, the December 2014 IEP included annual goals in reading, writing, math 
and social/emotional.  The IEP stated that the Student attended school 1,000 
minutes per week and was scheduled to receive the following specially designed 
instruction and related services: 

• Social/emotional – 200 minutes per week 
• Math – 125 minutes per week 
• Reading – 250 minutes per week 
• Writing – 125 minutes per week 
• Occupational therapy (concurrent) – 0 minutes per week 

The IEP also provided for the following accommodations: 
• ABA errorless teaching 
• Daily tracker sheet 
• Hands-on assignments 
• Speech-to-text software 
• Testing – Presentation:  Assist student in tracking from one test question to the next, 

or by redirecting the student’s attention to the test 
• Testing – Response:  Approved tools used to help students think, not to give 

students answers 

Additionally, the IEP provided for the following supports for school personnel: 
• 1:1 Para support in the classroom 
• Right Response Trained personnel 
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4. In addition to his IEP, the Student had a behavioral intervention plan (BIP), dated 
May 22, 20141, which addressed the Student’s behavior of fleeing.  The BIP defined 
fleeing as leaving an agreed upon area, leaving the school campus, and traveling 
into the street.  The BIP noted that blocked attempts to flee were frequently followed 
by aggression such as destruction of property, throwing, hitting, kicking, etc.  The 
BIP stated that the Student would be taught to use problem solving to address these 
situations, and that he would receive intermittent reinforcement during periods of 
time when he was not engaged in the fleeing, or behaviors associated with imminent 
fleeing.  Staff would also address the Student’s ability to complete work and stamina.  
Work time would be gradually increased depending on his tolerance, and less 
desirable work would be imbedded into desirable topics.  The BIP also stated that if 
the Student attempted to flee and/or escalated, and was a danger to himself or 
others, he “may be” placed in a hold by a Right Response trained staff member.  
Additionally, the BIP stated that if the Student did not deescalate, he may be placed 
in the time out room for no more than 45 minutes.  His mother would be immediately 
called, and staff would check with the Student every five minutes, with limited verbal 
interactions.  After the Student was able to interact with his mother and/or 
deescalated, he would remain at school with a modified schedule.  If the behavior 
occurred again, the stated protocols would be repeated as necessary.  Additionally, 
the Student had an aversive intervention plan, dated May 22, 20142, which also 
included information about the steps to be taken if the Student attempted to flee 
and/or escalated and was a danger to himself and others. 

5. In April 2015, the Student’s December 2014 IEP was amended to increase the 
length of the Student’s school day.  The amended IEP stated that the Student would 
now attend school to 1,240 minutes per week and receive the following services: 

• Social/emotional – 200 minutes per week 
• Social/emotional – 168 minutes per week 
• Math – 125 minutes per week 
• Reading – 250 minutes per week 
• Writing – 125 minutes per week 
• Occupational therapy (concurrent) – 0 minutes per week 

2015-2016 School Year 

6. The District’s 2015-2016 school year began on August 31, 2015.  At that time, the 
Student’s amended December 2014 IEP was in place. 

7. On October 27, 2015, the Student’s IEP team met to develop a new IEP for the 
Student.  The October 2015 IEP indicated that the Student’s behavior no longer 
impeded his learning or the learning of others, and stated: 

                                                           
1 According to information provided by the District, the May 2014 BIP continued to be in place in 
December 2014. 

2 According to information provided by the District, the May 2014 aversive intervention plan continued to 
be in place in December 2014. 
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[The Student] has improved dramatically in persevering with academic tasks.  He is 
engaged in learning and has taken up reading…during breaks and reading time.  
[The Student] has gone the extra mile in science, going above and beyond what has 
been required in class.  Flight/fight behaviors have not been observed in nearly two 
(2) years.  He is eating with his peer in the lunchroom, participating in peer activities 
after eating lunch, and has increased the length of his day, by one hour, since last 
year.  [The Student] met his social/emotional annual goal, completing 7/8 activities in 
the presence of his peers.  [The Student] is currently attending school for 5 periods 
per day out of a 7 period school schedule.  At this time, he is attending 5 periods in 
the supported learning class.  [The Student] could benefit from resource room 
instruction in reading and math and an increase in peer interactions. 

The October 2015 IEP also stated that the Student would benefit from a “recovery 
plan” that allowed him an “outlet should he become a frustrated or overwhelmed.  
This plan will allow him to leave the stressful environment, without penalty.  He will 
have the option of returning to the core curricula setting or receive core instruction in 
the supported learning classroom, until he feels comfortable returning to the original 
setting.” 

The October 2015 IEP included annual goals in reading, writing, math and 
social/emotional.  The IEP stated that the Student would now attend school 1,350 
minutes per week and was scheduled to receive the following specially designed 
instruction and related services: 

• Social/emotional – 265 minutes per week 
• Social/emotional – 160 minutes per week 
• Math – 200 minutes per week 
• Reading – 375 minutes per week 
• Writing – 200 minutes per week 
• Occupational therapy (concurrent) – 0 minutes per week 

The IEP also provided for the following accommodations on a daily basis: 
• Daily tracker sheet 
• Shortened assignments 
• Hands-on assignments 
• Speech-to-text software 
• Use of a calculator (math class) 
• Testing – Presentation:  Assist student in tracking from one test question to the next, 

or by redirecting the student’s attention to the test 
• Testing – Response:  Approved tools used to help students think, not to give 

students answers 
• Allow breaks:  during work, between tasks, during testing, etc. (Student or adult may 

terminate demand). 

Additionally, the IEP provided for the following supports for school personnel: 
• 1:1 Para support in the classroom (daily, all locations) 
• Specialized equipment of sensory stimuli (daily as needed, all locations) 

8. On November 5, 2015, the District developed a prior written notice, proposing to 
continue the Student’s IEP.  The notice stated the IEP team had discussed: 
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Transitioning [the Student] to the resource room, for math, with 1:1 support in place, 
starting in November.  A plan will be put in place for [the Student] before he 
transitions to a general education setting, when/if that happens.  Plan to include a 
safe place, talking with gen[eral] ed[ucation] teachers, plan to recover from any 
issues that might arise, cr[e]ating an optimal learning environment, providing a 
recovery plan that allows [the Student] to recover core curricula instruction in the 
Supported Learning Classroom in the event he needs to leave a “High Demand” 
environment. 

The notice also stated that the IEP team decided to remove the Student’s BIP and a 
behavior goal.  Additionally, the notice stated that the IEP team had considered 
extending the length of the Student’s school day, but determined it would be in the 
Student’s best interest to focus on succeeding in the resource room in math before 
asking the Student to extend his school day.  The notice then stated that the Student 
had made significant gains, but that it was imperative that his support services 
remain in place, and that he transition gradually into resource room and general 
education classes. 

9. Although not addressed in the November 5, 2015 prior written notice, the District 
also removed the Student’s aversive intervention plan in accordance with the 
passage of state law prohibiting aversive intervention plans.3 

10. On January 25, 2016, the Student’s IEP team met to amend to the Student’s 
October 2015 IEP.  At the meeting, the IEP team discussed placing the Student in a 
special education resource room to receive English language arts (ELA) services 
and a general education Science, Technology, Engineering and Mathematics 
(STEM) class.  The team also discussed that the Student was reading at grade level, 
would best be served “via resource curriculum”, excelled at science, and had 
expressed an interest in STEM.  The IEP team decided that the Student would enroll 
in the general education STEM class with 1:1 support, and that because of a 
scheduling conflict, the Student would not be enrolled in a resource room ELA class, 
but would be provided the ELA curriculum in the structured learning classroom.  The 
IEP team then amended the Student’s IEP to reduce the amount of the Student’s 
reading services to 275 minutes per week, and to increase the amount of the time 
the Student would spend in the general education setting to 250 minutes per week. 

11. On January 27, 2016, the District developed prior written notice, proposing to 
change the Student’s IEP.  The notice reflected the IEP team’s decisions made at 
the January 25 meeting.  The prior written notice also stated that the Student had a 
“recovery plan” in place, which allowed him to leave class if he needed, with the 
option of returning to class when he felt ready or to the supported learning 
classroom to complete the instruction/assignment.  The plan would remain in effect 
with the current changes to the Student’s schedule. 

                                                           
3 Effective July 2015, aversive interventions were prohibited in the state of Washington.  See RCW 
28A.600.485. 
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12. On March 8, 2016, the Student was restrained by policemen while on school 
grounds.  Based on written statements from the Student’s special education teacher, 
1:1 paraeducator, and assistant principal 2, the police report, a transcribed 
statement from the Student, and other District documentation the following events 
occurred: 
• During lunch time, the Student entered the supported learning classroom and asked to 

call his mother.  In response, the special education teacher agreed, and the Student 
then called and spoke with his mother for a few minutes.  The Student then handed the 
phone to the teacher, stating that his mother wanted to speak with the teacher.  The 
teacher then spoke with the mother who indicated the Student was upset and asked if 
the Student could take a break.  The mother also indicated that she wanted the Student 
to stay at school even if he was not going to work on academics.  The teacher then 
agreed the Student could take a break, and that he could stay at school.  The Student 
and the mother then spoke again. 

• After the Student hung up the phone, the special education teacher asked the Student 
what he was upset about, but the Student would not say.  The teacher then asked if the 
Student was upset with someone or at something, and the Student stated both.  The 
teacher then asked if the Student wanted to take a break and read, and the Student said 
yes.  The Student then sat down at his desk and began reading. 

• After several minutes, the bell rang and the teacher asked the Student if he wanted to go 
to his math class in the resource room, or if he wanted to stay in the supported learning 
classroom and continue to read.  The Student then began thinking about the choices, 
and the teacher stated that the Student could “make the call.”  As the Student was 
thinking about his choices, the Student’s assigned 1:1 paraeducator, who had been on 
lunch duty, entered the supported learning classroom and “immediately demanded why 
[the Student] had not gone outside after lunch.”  The paraeducator then told the Student 
he needed to go to his math class because the bell was ringing.  The special education 
teacher did not have a chance to tell the paraeducator about giving the Student a choice 
to go to math or stay in the supported learning classroom to read.  In response to the 
paraeducator’s instruction, the Student stood up and stated that he would “just leave”.  
The Student then exited the classroom and proceeded down the hallway.  The 
paraeducator instructed the special education teacher to contact assistant principal 1, 
and then followed the Student down the hall.  As the Student exited the school building, 
the paraeducator entered the school office to inform the principal about the situation.  
The paraeducator then went outside and tried to speak to the Student, but he was 
unresponsive.  Assistant principal 1 then arrived. 

• Assistant principal 1 followed the Student as he left the building and headed toward the 
track/football field.  Assistant principal 1 then radioed assistant principal 2, asking for 
assistance.  Assistant principal 2 headed toward the track, and saw that the Student was 
in the middle of the football field.  Assistant principal 2 then approached the Student, but 
stopped when assistant principal 1 radioed and stated that the Student should be given 
some space.  Assistant principal 2 then began observing the Student.  Also during that 
time period, the police department was contacted.  Assistant principal 1 then called the 
special education teacher to assist with the Student. 

• According to statements from the special education teacher, when the special education 
teacher arrived at the track, he observed that two police officers and assistant principal 1 
were near the Student.  The special education teacher then began speaking with the 
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Student, asking if he wanted to come back inside and if he felt like their “deal” to make a 
choice had been violated.  The Student did not answer.  The teacher then asked the 
Student if he wanted to talk, but he stated “no”.  During that time, the Student picked up 
a wooden stake, which was approximately 12 inches long and had a jagged, pointed end 
on one side.  A third police officer then arrived.  Assistant principal 1 informed the police 
that the Student was “emotionally disturbed.”  The police spoke to the Student, saying 
they were there to keep him safe, and the Student responded that he did not “feel safe” 
because the police had guns.  The Student was also asked if he wanted space, and he 
answered “yes.” 

• According to assistant principal 2’s statement, the special education teacher arrived prior 
to the first police officer, and that the first police officer to arrive was the District’s school 
resource officer (SRO).  The two other police officers arrived a short time later. 

• According to the SRO’s police report, when he arrived at the track, he observed school 
staff asking the Student to put down the stake and go back into the school building.  
During that time, the Student was stating that “he was leaving” and “not to stop him” or 
someone would “get hurt.”  The SRO then asked that the staff members stand back as 
he began to speak with the Student.  The SRO then approached the Student to within 
approximately twenty feet and asked the Student if he would speak with him.  The SRO 
also requested that an additional police officer provide support.  While the SRO was 
speaking with the Student, the Student stated that “he was leaving” and “someone was 
going to get hurt.”  The Student then began to look at the SRO and walk toward the track 
exit.  The SRO noted that the Student was breathing heavily and talking about “stabbing 
someone”.  The Student then looked at the SRO and stated “I will stab you in the heart.  
I will stab you in the eye.”  The SRO then asked the Student several times to drop the 
stake, and return to the school building while the Student’s mother was being called.  
The Student refused to put the stake down and continued to walk toward the exit. 

• The SRO was then able to get the Student to stop near the end of the football field near 
the track.  The Student stood behind a high-jump landing pad, and two additional police 
officers arrived.  The SRO then again requested staff stand back while the officers talked 
with the Student.  The SRO asked the Student if he would give him the stake and speak 
with him.  The Student then stated that the SRO could have the stake and made 
gestures like he was going to give it to the SRO.  At that time, the other police officers 
were approaching, and the Student then turned and ran away from the officers. 

• According to the police report, the SRO then “closed the distance” between the Student 
and himself and grabbed the Student to prevent him from leaving the school property.  
The SRO then “assisted” the Student to the ground and another police officer removed 
the stake from the Student’s hand.  The SRO and the other police officer then “assisted” 
the Student to his feet, and escorted him to the front of the school building. 

• According to the special education teacher’s statement, as the Student fled, the SRO 
“tackled” the Student and “pinned” him to the ground, facedown.  In an email to the 
Parents, the teacher stated that the action was more like a “body slam” than a tackle, 
and that the Student’s arms were pinned behind him and a knee was placed on his back.  
After approximately one minute, the Student was lifted to his feet by two of the officers, 
and escorted to the front of the building with an officer holding each arm. 

• According to the Student’s statement, a policeman approached the Student and stated “I 
don’t want to tase you.”  A police officer then tried to grab the Student when the Student 
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told him to “please leave me alone.”  The Student then ran to the goal post area and 
found the stake.  He then went to an area near the landing pad so there would be space 
between him and the police officer.  Three more police officers then arrived, and one of 
the officers grabbed the Student, threw him against a fence, and then shoved him on the 
ground.  The officers then “yanked the stick” out of the Student’s hand, and picked him 
up and “escorted” him to a rock at the front of the school. 

• The Student then sat at the front of the school building while the school nurse cleaned 
the Student’s hand which had been scratched during the incident.  During that time, 
school staff again contacted the Student’s mother and notified her of the Student’s 
location.  When the Student’s mother arrived, the incident was explained to her and the 
SRO stated that no charges would be filed.  School staff also stated that no disciplinary 
action would be taken.  School staff requested that a meeting be scheduled to develop a 
better protocol for handling the Student’s behavior. 

13. On March 9-11, 2016, the Student was absent from school. 

14. On March 9, 2016, the Parents met with assistant principal 1, the special education 
teacher, and the District ABA specialist/behavior analyst.  At the meeting, the group 
discussed developing a safety plan for the Student. 

15. Also on March 9, 2016, the Student’s father emailed the middle school principal and 
assistant principal 1, asking for a full incident report detailing the events that school 
staff observed on March 8, 2016.  In response, assistant principal 1 stated that he 
had mailed the Parents a “Student Accident Report”.  Assistant principal 1 also 
stated that the police report had been filed, and the Parents could request a copy of 
the report at any time. 

16. The District’s documentation includes a “Student Accident Report” dated February 9, 
2016.  It is assumed the report is misdated and should reflect the March 8, 2016 
incident date.  The accident report stated that the Student’s hand had been injured 
on the track/field, and as a result, the school nurse had cleaned the Student’s hand.  
The accident report indicated that the police report should be reviewed for the full 
details about the incident. 

17. On March 11, 2016, the Student’s father emailed the middle school principal and 
assistant principal 1, requesting a copy of any video footage of the March 8, 2016 
incident.  In response, assistant principal 1 stated that there was not any video 
footage recorded by the school cameras.  The Student’s father then sent a second 
email, stating that at the March 9 meeting, assistant principal 1 had mentioned that 
the District had a policy for calling the police.  The father asked for a copy of the 
policy.  In response, assistant principal 1 apologized for using the word policy at the 
meeting, and stated that the District did not have a formal written policy.  Instead, the 
middle school had a practice and protocol within the building.  Assistant principal 1 
also stated that the District would implement a protocol with the Student that would 
be written in his safety plan.  According to the District’s response to this complaint, it 
is the middle school’s practice that police are called when a student attempts to 
leave the school building without permission. 
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18. Also on March 11, 2016, the Student’s special education teacher emailed the 
principal, assistant principal 1, and assistant principal 2, stating that he had spoken 
with the Student’s mother.  The mother planned to bring the Student to school at 
11:45 am that day, and the District ABA specialist would then take the Student to the 
cafeteria to get lunch, and bring him to the supported learning classroom to eat.  The 
Student’s mother had reported that the Student felt safe and comfortable coming to 
the school for lunch and eating with the special education teacher and the ABA 
specialist, but at this point, did not feel safe being at school any longer than that.  In 
response, assistant principal 1 thanked the teacher for the information, and stated 
that he was working on scheduling an IEP meeting with the Parents. 

19. On March 14, 2016, the Student’s IEP team, including the Parents, met to develop a 
safety plan for the Student, and agreed the Student would return to school on March 
15, 2016.  The safety plan included: 

• The Student could request to use the telephone to contact a parent. 
• Once the Student had a conversation with a parent, staff would discuss with the 

parent whether any modifications to the Student’s school day were needed.  Staff 
would then immediately communicate any modifications to the Student. 

• Once a new arrangement had been made, informed staff would immediately relay 
the information to non-informed staff via text message or telephone call.  The non-
informed staff would then confirm that they received the information.  If contact with 
staff could not be made immediately, informed staff would ensure that non-informed 
staff would not interact with the Student until they were aware of the change in 
protocol. 

• If the Student left the currently agreed upon area to transition to a secondary location 
that was not stated in his schedule, staff would immediately follow the contact tree.  
Parent(s) agree to arrive at the school as soon as possible, and report to the school 
office and wait for further information. 

• At this time, staff will shadow (follow at a distance) the Student as he travels.  
Potential options include the greenbelt, library, track, and auxiliary gym. 

• If the Student leaves campus the Parents and the police department would be 
contacted.  Staff will continue to follow the Student. 

• If at any time the police are contacted to interact with the Student, staff will provide 
the police with the Student’s location and inform the police of the Student’s diagnosis 
of autism, fear of police, and other factors. 

• Parent(s) will be notified immediately following the contact with the police. 

The IEP team then agreed to amend the Student’s October 2015 IEP to include a 
cell phone and behavior plan/contract as an accommodation, and cell phone and 
safety plan as supports for school personnel.  The IEP team also agreed to include a 
list of the Parents’ concerns regarding what occurred on March 8, 2016.  One of the 
Parent’s concerns was that the Student’s 1:1 paraeducator had been assigned lunch 
duty during the Student’s lunch time, which they believed violated the Student’s IEP.  
The IEP team discussed that assistant principal 1 had spoken with the Student’s 1:1 
paraeducator about the March 8 incident and the paraeducator “was reflective in 
what she could have done differently.”  The Parents asked if another paraeducator 
should be assigned to the Student, and the IEP team decided not to assign a new 
paraeducator at that time.  Also at the meeting, the Student’s mother requested that 
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a BIP also be developed for the Student.  In response, the ABA specialist stated that 
it was difficult to conduct a functional behavior assessment (FBA) for behavior that 
only occurred one time, and that the FBA should not be based on historical data.  
The ABA specialist agreed to look into developing a BIP without first conducting an 
FBA and get back to the team.  In addition, the IEP team discussed how and when 
training regarding the Student’s safety plan would take place. 

20. Based on the District’s middle school schedule, the middle school is in session from 
8:45 am – 2:15 pm on Monday, and from 7:45 am – 2:15 pm Tuesday through 
Friday.  The Student attends the middle school for periods three through seven on 
the following schedules: 

Monday 
• Period 3:  10:15 am – 10:45 am 
• Period 4:  10:50 am – 11:30 am 
• Period 5:  11:35 am – 12:15 pm 
• Lunch:  12:15 pm – 12:45 pm 
• Period 6:  12:50 pm – 1:30 pm 
• Period 7:  1:35 pm – 2:15 pm 

Tuesday – Friday 
• Period 3:  9:35 am – 10:05 am 
• Period 4:  10:10 am – 11:00 am 
• Period 5:  11:05 am  – 11:55 am 
• Lunch:  11:55 am – 12:25 pm 
• Period 6:  12:30 pm – 1:20 pm 
• Period 7:  1:25 pm – 2:15 pm 

21. According to the District’s documentation in this complaint, the Student’s assigned 
1:1 paraeducator’s schedule was as follows: 

• Break:  9:15 am – 9:30 am 
• Third Period with the Student:  9:35 am – 10:05 am 
• Fourth Period with the Student:  10:10 am – 11:00 am 
• Paraeducator’s Lunch:  11:00 am – 11:30 am 
• Remainder of Fifth Period with the Student:  11:30 am – 11:55 am 
• Lunch Duty:  11:55 am – 12:25 pm 
• Start of Sixth Period with the Student:  12:30 pm – 1:15 pm 
• Break: 1:15 pm – 1:30 pm 
• Remainder of Seventh Period with the Student:  1:30 pm – 2:15 pm 

22. On March 15, 2016, multiple middle school staff members received a copy of the 
Student’s safety plan, and received verbal instructions on how to follow the plan.  
According to the District’s response to this complaint, the SRO has also received 
training regarding the Student’s safety plan. 

23. Also on March 15, 2016, the District ABA specialist emailed the special education 
teacher, stating that she planned to ask the Student’s mother the following day for 
permission to conduct an FBA review.  The ABA specialist also stated that after she 
had conducted the review, a meeting would need to be held to discuss the FBA 
review as well as address her recommendations for a BIP, and that it would be 
important for the BIP to be constructed by the IEP team.  The ABA specialist stated 
that she would be spending as much time as she had available to make sure there 
was a plan in place to help the Student as soon as possible. 

24. On March 16, 2016, the Parents emailed the middle school principal, asking for a 
copy of the District’s restraint and isolation report regarding the March 8, 2016 
incident.  The Parents stated that per RCW 28A.600.485, a copy of the incident 
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report should have been postmarked by March 15, 2016.  The Parents also 
requested a copy of the Student Accident Report, as they had not yet received a 
copy.  The Parents requested that the reports be available for the Student’s mother 
to pick up later that day.  In response, the reports were provided to the Student’s 
mother later that day. 

25. The documentation in this complaint includes a restraint and isolation report, dated 
March 15, 2016, which was completed by assistant principal 1 on March 16, 2016.   
The report inaccurately states that the Student was restrained on March 9, 2016, 
instead of March 8, 2016.  The report also states that the Student was restrained by 
the SRO and another police officer, but did not specify the type of restraint used.  
The report noted that the restraint occurred around 1:00 pm and lasted for less than 
five minutes, but specific data was not recorded.  The report also inaccurately states 
that the Student’s mother was contacted on February 9, 2016 regarding the incident.  
The report included information regarding the events leading up to the restraint.  The 
report noted that the Student’s hand was injured during the restraint, and that the 
school nurse cleaned the cut and applied a bandage.  The report also noted that the 
Student’s IEP team “met informally and brainstormed a safety plan”.  A formal IEP 
was then held and the safety plan was implemented. 

26. On March 30, 2016, the District completed a prior written notice, proposing to 
change the Student’s safety plan.  The notice then listed the Student’s safety plan. 

27. The District was on break April 4-8, 2016. 

28. On April 20, 2016, assistant principal 1 emailed the Student’s mother and the District 
members of the Student’s IEP team, inviting them to an IEP meeting scheduled for 
April 26, 2016.  Assistant principal 1 stated that the purpose of the meeting was to 
review a “draft” and make a final decision regarding a BIP for the Student. 

29. On April 22, 2016, the District ABA specialist emailed the Student’s mother, stating 
that a “review meeting” for the Student was scheduled for April 26, and that at the 
meeting, the IEP team would discuss emergency response protocols and a safety 
training plan.4  In response, the Student’s mother asked for an “official meeting 
invitation” and a copy of the safety training plan prior to the meeting. 

30. On April 26, 2016, the Student’s IEP team met to discuss creating emergency 
response protocols5 due to the possibility of using restraint and isolation with the 
Student.  Based on the District’s April 27, 2016 prior written notice, the IEP team 
rejected the option of developing emergency response protocols because the team 
agreed restraint and isolation were not viable options at that time.  The IEP team 
also discussed the “continuation/modification of safety training plan part #1”, 

                                                           
4 The Student’s safety training plan, is a different from the safety plan develop by the IEP team on March 
14, 2016. 

5 WAC 392-172A-02105 which defines emergency response protocols became effective on January 29, 
2016. 
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because the team wanted to “implement an antecedent intervention designed to 
provide the Student with alternative behaviors he could utilize following periods of 
time where the Student desires to leave the current school setting, terminate specific 
expectations, or in some fashion modify his current environment.”  The IEP team 
agreed to continue implementation of the current safety plan “with the addition of 
minor edits and a 6th phase to address variation of staff response to the plan 
including times when staff does not follow the plan as anticipated.”  Additionally, the 
IEP team discussed implementation of “be safe protocols” but rejected the 
implementation until the protocols could be further reviewed.  According to meeting 
notes, the Parents asked why a BIP was not being discussed as part of the meeting, 
and the ABA specialist explained that a BIP was for the intervention of recurring 
behaviors.  The Student had only had one concern, and a BIP would not “fit with” the 
behavior/lack of behaviors staff had seen at school that year.  The IEP team agreed 
that the safety training plan would be placed in the accommodations section of the 
Student’s IEP.  The IEP team also discussed holding additional IEP meetings. 

31. On April 27, 2016, assistant principal 1 emailed the Parents to follow up on 
questions the Parents had raised at the April 26 meeting.  Assistant principal 1 
stated that in regard to the Student’s general education STEM class, the Student 
had the option to attend, but he had currently voiced that he did not want to attend 
the class.  Assistant principal 1 had spoken with the STEM teacher about the class, 
and the teacher had relayed that the class was finishing up a unit and would begin 
another unit in the next few days.  The Student could attend the STEM class at any 
time, or work on other assignments until the new project began.  If the Student still 
did not want to attend the STEM class when the new unit began, school staff would 
not push the Student to attend.  Assistant principal 1 also stated that in regard to the 
Parents’ request for documentation from the special education teacher and assistant 
principal 2 regarding the March 8 incident, he had been informed that the information 
would be provided to the Parents as part of the District’s response to their public 
records request. 

32. The Student’s IEP team was scheduled to meet on May 9, 2016, but the Student’s 
general education teacher was not available to attend the meeting.  As a result, the 
Parents and the other District members of the IEP team agreed to continue with the 
May 9 meeting, but hold a second meeting on May 17, 2016 when the general 
education teacher would be available to discuss the Student’s transition to high 
school and a placement determination.  At the May 9 meeting, the IEP team 
reviewed the Student’s current IEP and discussed his annual IEP goal progress, and 
the addition of safety training. 

33. On May 17, 2016, the Student’s IEP team met and finished developing a new IEP for 
the Student.  The May 17 IEP included the Parents’ concerns stated at the March 
14, 2016 IEP meeting.  The May 17 IEP indicated that the Student’s behavior did not 
impede his learning or the learning of others.  The IEP stated that: 

Due to [the Student’s] autism, [the Student] has struggled in the general education 
environment with his same-aged peers.  [The Student] performs well and is 
successful in a smaller instructional environment with 1:1 supports in place.  
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Because of his ability to perform at grade level in math and reading he is currently in 
resource room math, has attended core general education, STEM class, and [is] 
receiving resource room ELA curriculum delivered in the supported learning center, 
due to a scheduling conflict.  As he integrates into core curricula, [the Student] will 
benefit from a safety plan/safety training plan with allows him an outlet should he 
become frustrated or overwhelmed.  This plan will allow him to leave the stressful 
environment, without penalty.  He will have the option of returning to the core 
curricula setting or receive core instruction in the supported learning classroom, until 
he feel comfortable returning to the original setting. 

The May 2016 IEP included goals in the areas of reading, writing, math, and 
social/emotional and provided for specially designed instruction to address those 
goals.  The IEP also provided for occupational therapy 15 minutes per month.  
Additionally, the IEP addressed the Student’s transition to high school during the 
2016-2017 school year, and reflected that the Student would attend a full school day 
and spend more time in the general education setting.  The IEP specified the 
amount of specially designed instruction and occupational therapy the Student would 
receive during the 2016-2017 school year.  The IEP also stated that the Student 
would receive the following accommodations on a daily basis: 

• Daily tracker sheet 
• Cell phone 
• Safety training plan 
• Shortened assignments 
• Hands-on assignments 
• Speech-to-text software 
• Use of calculator (math class) 
• Testing – Presentation:  Assist student in tracking from one test question to the next, 

or by redirecting the student’s attention to the test 
• Testing – Response:  Approved tools used to help students think, not to give 

students answers 
• Allow breaks:  during work, between tasks, during testing, etc. (Student or adult may 

terminate demand) 

Additionally, the IEP provided for the following supports for school personnel: 
• 1:1 Para support in the classroom (daily, all locations) 
• Specialized equipment (daily as needed, all locations) 
• Cell phone (daily, all locations) 
• Safety plan (daily, all locations) 

34. According to the meeting notes from the May 17 meeting, the IEP team also 
discussed “clarifying for the IEP that the 1:1 is just a line of site to support walking to 
and from class and during lunch.  Support staff will not have other responsibilities 
during those times, but is there to monitor.”  The IEP team also discussed whether 
the Student needed a 1:1 paraeducator while in the resource room, and decided the 
Student should be part of the discussion.  A meeting with the Student was later 
scheduled for May 20, 2016. 
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35. On May 18, 2016, the District ABA specialist emailed the Parents and other staff 
members, stating that the first role-playing session pertaining to the Student’s safety 
plan had gone well, and had shown some areas that still needed work.  These areas 
were already in the process of being addressed.  The ABA specialist also stated that 
the Student had provided great feedback, and that she would continue to encourage 
him to tell the IEP team what he thought of the plan.  Additionally, the ABA specialist 
had spoken with the Student about his 1:1 paraeducator’s role the rest of the 2015-
2016 school year, and during the 2016-2017 school year when the Student was in 
high school.  The Student had relayed that he felt that he did not need the 
paraeducator in places where he felt comfortable, such as the resource room and 
during recess, but wanted to have the paraeducator at the high school until he felt 
comfortable with his surroundings.  The ABA specialist also stated that the Student 
did not seem excited to attend the meeting on May 20, so she had encouraged him 
to communicate their discussion about the 1:1 paraeducator to the Parents.  The 
ABA specialist also stated that the Student’s mother had relayed that the Student 
had already chosen most of his courses for the 2016-2017 school year and seemed 
“ok” with attending a full school day. 

36. On May 20, 2016, the Student’s mother emailed the District members of the IEP 
team, stating that the Student did not feel that a meeting was needed later that day, 
but did want his 1:1 paraeducator and the ABA specialist to support him at the high 
school.  The Student also wanted to discuss high school courses with the school 
counselor, and visit the high school.  In response, the May 20 meeting was 
canceled. 

37. On May 24, 2016, the Student’s IEP team met to review the Student’s safety plan.   
The IEP team agreed that staff would use hand-held radios instead of personal cell 
phones, and that assistant principal 1 would update the safety plan to address the 
changes the team discussed.  The IEP team would then review the plan via email 
and provide feedback.  A meeting would be also be held if needed.  The team also 
agreed to make corrections to the least restrictive environment section in the IEP.  
The Parents expressed concern about what the paraeducator’s understanding of 
“line of sight” supervision meant, especially during lunch time. 

38. On May 25, 2016, assistant principal 1 emailed the Parents and other members of 
the IEP team an updated copy of the Student’s safety plan for review.  Assistant 
principal 1 asked that the Parents let him know if they wanted to hold another 
meeting to review the plan in person. 

CONCLUSIONS 

Issue 1: Paraeducator Support – The Student’s amended December 2014 
individualized education program (IEP) which was in place at the beginning of the 2015-
2016 school year provided for “1:1 para support in the classroom”.  The Student’s 
subsequent October 2015 IEP and May 2016 IEP also provided for “1:1 para support in 
the classroom” but also stated that the support would be provided on a daily basis in all 
locations.  The amended December 2014 IEP seems to imply that 1:1 paraeducator 
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support would only be provided during the time periods the Student was in a classroom; 
however, the October 2015 IEP and May 2016 IEP also indicate that the support would 
be provided in all locations.  It is unclear from the IEPs as written, if the IEP team meant 
to include 1:1 paraeducator support for the Student during lunch time.  However, it is 
clear from the District’s documentation that the Student frequently did not receive 1:1 
paraeducator support when he was in his classroom, and that he did not receive 1:1 
paraeducator support during his lunch period, as his assigned 1:1 paraeducator was 
scheduled to take her afternoon break and lunch while the Student was in his 
classrooms, and was assigned lunch duty while the Student was at lunch.  This is a 
failure to implement the Student’s IEP as written.  The District cannot commit to 
providing 1:1 paraeducator support in an IEP in all locations, and then fail to provide the 
support throughout the day.  If the Student’s assigned paraeducator was not available to 
provide the Student support throughout his school day in all locations, then the District 
should have assigned another paraeducator to provide the support, or amended the IEP 
to reflect an accurate statement of the services to be provided.  The District will amend 
the Student’s IEP to clarify the amount of time and the locations in which the Student 
will receive paraeducator support. 

Issue 2: IEP Accommodation – The Parents alleged that the District failed to 
implement the Student’s accommodation of taking a break because his 1:1 
paraeducator did not allow him to continue to take a break on March 8, 2016.  The 
District’s documentation shows that on March 8, the Student’s mother requested that 
the Student be allowed to take a break and that in response, the Student’s special 
education teacher agreed to the request and allowed the Student to take a break.  The 
Student’s assigned paraeducator later instructed the Student to return to class, as she 
was not aware that the special education teacher had agreed to allow the Student to 
take a break.  While the lack of communication between the staff members contributed 
to the Student becoming upset and leaving the classroom, the documentation does not 
demonstrate that the District failed to implement the Student’s accommodation of taking 
a break upon request. 

Issue 3: Procedures for Developing a Behavioral Intervention Plan (BIP) – At the 
beginning of the 2015-2016 school year, the Student had a BIP in place which 
addressed the Student’s behavior of fleeing agreed upon areas, and/or the school 
campus.  In October 2015, the Student’s IEP team agreed to remove the BIP, and noted 
in the October 2015 IEP that the Student’s “flight/fight” behaviors had not been 
observed in nearly two years.  Given that the Student had not exhibited the target 
behavior in nearly two years, it was appropriate for the District to remove the Student’s 
BIP addressing such a behavior.  After the March 8, 2016 incident, the Parent’s 
requested that a BIP be developed for the Student, and the IEP team agreed the ABA 
specialist would look into whether a BIP could be developed without first conducting a 
functional behavior assessment (FBA), given a singular behavioral incident.  The District 
determined that a BIP was not needed due to the isolated incidence of the Student’s 
behavior.  An IEP team is required to include a BIP as part of a student’s IEP, when a 
student’s behavior impedes his learning or learning of others and the behavior can be 
readily anticipated to be repetitive.  In this case, the Student’s behavior was an isolated 
incident, and it was not readily anticipated to be repetitive.  Therefore, the District did 
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not error in determining a BIP was not warranted at that time.  Additionally, the District 
took steps to develop a safety plan and a safety training plan to address the possibility 
of the Student leaving the school campus.  It is noted, however, that the District should 
have provided the Parents a prior written notice documenting its decision to not develop 
a BIP for the Student. 

Issue 4: Requirements for the Use of Restraint – 
Use of Restraint – In their complaint, the Parents alleged that the District’s 
documentation does not show evidence of an imminent likelihood of serious harm 
before the police arrived, and that no rationale was provided as to why the police were 
called.  State special education regulations do not govern when district personnel may 
choose to contact police, and there is no requirement that a district only contact the 
police when there is an imminent likelihood of serious harm.  Instead, state special 
education regulations state that restraint can only be used when staff determine that a 
student’s behavior poses an imminent likelihood of serious harm.  Based on the police 
report, the Student was threating to injure the SRO with a stake, and would not agree to 
release the stake.  Given that the SRO determined that the Student may harm him, or 
another person with the stake, it was not unreasonable to restrain the Student for the 
purpose of obtaining the stake from the Student.  The District’s documentation in this 
complaint shows that the restraint lasted approximately one minute, and was 
discontinued once the likelihood of serious harm had dissipated. 

Reporting Requirements – The District failed to follow current reporting requirements 
for the use of restraint.  Following the release of a student from the use of restraint, a 
school employee or resource officer who used the restraint must submit a written report 
to the building administrator or administrator’s designee within two business days.  The 
report must include: 1) the date and time of the incident; 2) the name and job title of the 
individual who administered the restraint or isolation; 3) a description of the activity that 
led to the restraint or isolation; 4) the type of restraint or isolation used on the student, 
including the duration; 5) whether the student or staff was physically injured during the 
restraint or isolation incident and any medical care provided; and, 6) any 
recommendations for changing the nature, or amount of resources available to the 
student and staff members in order to avoid similar incidents.  Here, following the use of 
the restraint, the SRO completed a police report, and the report was available on March 
9, 2016 for both the Parents and the District.  However, the report did not include 
information about the type of restraint used, or the duration of the restraint, and did not 
include any recommendations for changing the nature or amount of resources available 
to the Student and staff members in order to avoid similar incidents.  In addition, 
following a restraint, the building administrator or the building administrator’s designee 
must send written notification to the parents as soon as practical, but postmarked no 
later than five business days after the restraint occurred.  Here, while assistant principal 
1 completed a student accident report and restraint and isolation report, the reports 
were not mailed to the Parents within five business days, and the reports contained 
some inaccurate information. 
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CORRECTIVE ACTIONS 

On October 28, 2016 and December 16, 2016, the District will provide documentation 
to OSPI that the following corrective actions have been completed. 

STUDENT SPECIFIC: 
By October 21, 2016, the District will hold an IEP meeting to review and amend the 
Student’s IEP to reflect the amount of time he will be provided 1:1 paraeducator support 
and the locations in which the support will be provided.  By October 28, 2016, the 
District will submit 1) a copy of any meeting invitations; 2) a copy of the amended IEP; 
and, 3) a copy of any related prior written notices. 

DISTRICT SPECIFIC: 
By December 9, 2016, the District will provide training for administrators, school 
resource officers, certificated staff, including educational staff associates (ESAs), and 
paraeducators regarding the requirements of WAC 392-172A-02110, which includes the 
reporting requirements in RCW 28A.600.485.  By December 16, 2016, the District will 
provide OSPI with a copy of the training materials and documentation that all required 
staff have attended the training.  The documentation will include: 1) a sign-in sheet 
showing who attended the training, and 2) a roster of all staff members who were 
required to receive the training, so OSPI can cross-reference the list with the actual 
recipients. 

The District will submit a completed copy of the Corrective Action Plan (CAP) Matrix 
documenting the specific actions it has taken to address the violations and will attach 
any other supporting documents or required information. 

NOTE: The district may request an electronic version of the matrix by e-mailing Thinh 
Le at Thinh.Le@k12.wa.us. 

Dated this ____ day of October, 2016 

Douglas H. Gill, Ed. D. 
Assistant Superintendent 
Special Education 
PO BOX 47200 
Olympia, WA 98504-7200 
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THIS WRITTEN DECISION CONCLUDES OSPI’S INVESTIGATION OF THIS 
COMPLAINT 

IDEA provides mechanisms for resolution of disputes affecting the rights of special 
education students.  This decision may not be appealed.  However, parents (or adult 
students) and school districts may raise any matter addressed in this decision that 
pertains to the identification, evaluation, placement, or provision of FAPE to a student in 
a due process hearing.  Decisions issued in due process hearings may be appealed.  
Statutes of limitations apply to due process hearings.  Parties should consult legal 
counsel for more information about filing a due process hearing.  Parents (or adult 
students) and districts may also use the mediation process to resolve disputes.  The 
state regulations addressing mediation and due process hearings are found at WAC 
392-172A-05060 through 05075 (mediation) and WAC 392-172A-05080 through 05125 
(due process hearings.) 
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