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SPECIAL EDUCATION CITIZEN COMPLAINT (SECC) NO.  16-60 

PROCEDURAL HISTORY 

On July 14, 2016, the Office of Superintendent of Public Instruction (OSPI) received a 
Special Education Citizen Complaint from the parent (Parent) of a student (Student) 
attending the Everett School District (District).  The Parent alleged that the District 
violated the Individuals with Disabilities Education Act (IDEA), or a regulation 
implementing the IDEA, with regard to the Student’s education. 

On July 15, 2016, OSPI acknowledged receipt of this complaint and forwarded a copy of 
it to the District Superintendent on the same day.  OSPI asked the District to respond to 
the allegations made in the complaint. 

On August 12, 2016, OSPI received the District’s response to the complaint and 
forwarded it to the Parent on August 15, 2016.  On August 17, 2016, OSPI received 
additional information from the District and forwarded that information to the Parent on 
the same day. 

OSPI invited the Parent to reply with any information she had that was inconsistent with 
the District’s information. 

On August 29, 2016, OSPI received the Parent’s reply and forwarded that reply to the 
District on the same day. 

OSPI considered all of the information provided by the Parent and the District as part of 
its investigation. 

OVERVIEW 

At the beginning of the 2015-2016 school year, the Student attended sixth grade at a 
District middle school, and was eligible for special education services under the 
category of health impairment.  The Student’s evaluation report observed that the 
Student had significant delays in all academic areas, was essentially non-verbal, used a 
manual wheelchair for longer distances, and walked with assistance.  The Student’s 
individualized education program (IEP) stated that the Student required 1:1 assistance 
and monitoring for his feeding, hygiene, communication, mobility, and safety.  The 
Student’s IEP also stated that the Student had significant screaming episodes, including 
thrashing his head, arms, and legs, and he needed close monitoring for safety.  The 
Student’s IEP stated he would spend most of the day in a special education extended 
resource room, and participate with typically developing peers during physical 
education, music, computer time, library, lunch, recess, field trips, and assemblies with 
the help of his paraeducator.  The Student’s IEP also incorporated a functional 
behavioral assessment (FBA) and a behavioral intervention plan (BIP).  In October 
2015, the Parent expressed concern that school staff used the straps on the Student’s 
wheelchair to restrain him during transport on the bus.  The Student’s IEP team met and 
discussed the Parent’s concern, informing the Parent that staff only used the wheelchair 
straps to keep the Student safe.  Additionally, the District amended the Student’s IEP to 
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include a behavioral safety plan for riding the bus.  In December 2015, the District 
developed the Student’s annual IEP, which stated that the Student would participate in 
the general education setting during physical education, science, lunch, recess, 
assemblies, and other school wide activities or events.  The Student’s IEP team also 
updated the Student’s BIP, to include a provision for removing the Student to a calming 
space, if the Student escalated to certain level.  In February 2016, staff began offering 
the Student a choice of whether to attend his general education science class because 
the Student had regular behavioral problems in that class, and the Student repeatedly 
chose to stay in the extended resource room.  However, school staff did not inform the 
Parent of this circumstance.  Also in February 2016, the District completed the Student’s 
reevaluation, which changed the Student’s eligibility category to intellectual disability.  
The District and the Parent began discussions about whether a special education life 
skills classroom would be a more appropriate placement for the Student.  In May 2016, 
the Parent and the District held a facilitated IEP team meeting at which the Parent did 
not agree with the District’s decision to assign the Student to a special education life 
skills classroom for the 2016-2017 school year.  Also in May 2016, the District 
completed an assistive technology evaluation for the Student, and recommended the 
Student use an updated assistive technology device on a trial basis.  The Parent 
alleged that the District did not follow procedures for responding to the Student’s 
behavioral needs, complying with prohibitions on restraint, changing the Student’s 
placement, implementing the Student’s IEP, and providing an assistive technology 
assessment/services.  The District denied the allegations. 

ISSUES 

1. Did the District follow procedures for conducting a functional behavioral assessment 
(FBA) and developing a behavioral intervention plan (BIP), including positive 
behavioral interventions, for the Student? 

2. Did the District follow restraint conditions per WAC 392-172A-02110? 
3. Did the District follow procedures for determining/changing the Student’s placement? 
4. Did the District implement the Student’s individualized education program (IEP), 

including provisions for toileting? 
5. Did the District follow procedures for providing the Student with an assistive 

technology evaluation and assistive technology service? 

LEGAL STANDARDS 

Functional Behavioral Assessment (FBA): An FBA focuses on identifying the function or 
purpose behind a child’s behavior.  Typically, the process involves looking closely at a 
wide range of child-specific factors (e.g., social, affective, environmental).  Knowing why 
a child misbehaves is directly helpful to the IEP team in developing a behavioral 
intervention plan (BIP) that will reduce or eliminate the misbehavior. Questions and 
Answers on Discipline Procedures (OSERS June 2009) (Question E-2).   An FBA is 
generally understood to be an individualized evaluation of a child in accordance with 34 
CFR §§300.301 through 300.311 to assist in determining whether the child is, or 
continues to be, a child with a disability.  The FBA process is frequently used to 
determine the nature and extent of the special education and related services that the 
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child needs, including the need for a BIP.  As with other individualized evaluation 
procedures, and consistent with 34 CFR §300.300(a) and (c), parental consent is 
required for an FBA to be conducted as part of the initial evaluation or a reevaluation.  
Questions and Answers on Discipline Procedures (OSERS June 2009) (Question E-4). 

Positive Behavioral Interventions: Positive behavioral interventions are strategies and 
instruction that can be implemented in a systematic manner in order to provide 
alternatives to challenging behaviors, reinforce desired behaviors, and reduce or 
eliminate the frequency and severity of challenging behaviors. Positive behavioral 
interventions include the consideration of environmental factors that may trigger 
challenging behaviors and teaching a student the skills to manage his or her own 
behavior.  WAC 392-172A-01142. 

Restraint: Restraint as defined in RCW 28A.600.485 means: Physical intervention or 
force used to control a student, including the use of a restraint device to restrict a 
student's freedom of movement. It does not include appropriate use of a prescribed 
medical, orthopedic, or therapeutic device when used as intended, such as to achieve 
proper body position, balance, or alignment, or to permit a student to participate in 
activities safely. WAC 392-172A-01162 

Restraint Device: Restraint device as defined in RCW 28A.600.485 means: A device 
used to assist in controlling a student including, but not limited to, metal handcuffs, 
plastic ties, ankle restraints, leather cuffs, other hospital-type restraints, pepper spray, 
tasers, or batons. This section shall not be construed as encouraging the use of these 
devices. A restraint device does not include a seat harness used to transport a student 
safely or other safety devices, including safety belts for wheelchairs, changing tables, 
booster seats, and other ambulatory or therapeutic devices when used for the purpose 
intended for the safety of a student.  WAC 392-172A-01163. 

IEP Implementation: A school districts must ensure it provides all services in a student’s 
IEP, consistent with the student’s needs as described in that IEP.  34 CFR §300.323; 
WAC 392-172A-03105. 

Change in Placement: The performance and skill levels of students with disabilities 
frequently vary, and students, accordingly, must be allowed to change from assigned 
classes and programs. However, a school may not make a significant change in a 
student with disabilities placement without a reevaluation.  Student Placement in 
Elementary and Secondary Schools and Section 504 of the Rehabilitation Act and Title 
II of the Americans with Disabilities Act (Office for Civil Rights, August 2010).  In 
determining whether a change in placement has occurred, the district responsible for 
educating a student eligible for special education must determine whether the proposed 
change would substantially or materially alter the student’s educational program.  In 
making this determination, the following factors must be considered:  whether the 
educational program in the student’s IEP has been revised; whether the student will be 
educated with nondisabled children to the same extent; whether the student will have 
the same opportunities to participate in nonacademic and extracurricular activities; and, 
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whether the new placement option is the same option on the continuum of alternative 
placements.  Letter to Fisher, 21 IDELR 992 (OSEP, July 6, 1994). 

Assistive Technology Evaluation: A district must ensure that as part of an educational 
evaluation, when warranted by a child’s suspected disability, it assesses, in accordance 
with the evaluation requirements, the student’s functional capabilities and whether they 
may be increased, maintained, or improved through the use of assistive technology 
devices or services.  Letter to Fisher, 23 IDELR 565 (OSEP 1995).  A parent has the 
right to an independent assistive technology evaluation, at district expense, if the parent 
disagrees with the evaluation obtained by the district, and the district fails to show that 
its evaluations are appropriate.  Letter to Fisher, 23 IDELR 565 (OSEP 1995). 

FINDINGS OF FACT 

1. At the beginning of the 2015-2016 school year, the Student attended sixth grade at a 
District middle school and was eligible to receive special education services under 
the category of health impairment. 

2. The Student’s most recent reevaluation was completed on December 3, 2014.  The 
evaluation report stated that the Student had a rare genetic condition and initially 
qualified for special education services when he was three years old.  The report 
observed that the Student had significant delays in all academic areas, and was 
essentially non-verbal, but could make his needs known with a communication 
device.  The report stated that the Student used specialized leg splints for stability, 
used a manual wheelchair for longer distances, and walked with assistance from an 
adult or with a gait trainer.  The report further stated that number recognition was a 
strength for the Student, he had increased his knowledge of single sight words, and 
was learning to put together simple sentences on a communication device.  The 
report recommended the Student receive specially designed instruction for 
behavioral/social skills, mathematics, communication, reading, written expression, 
adaptive/self-help, and both fine and gross motor skills.  The report also 
recommended the Student receive 1:1 paraeducator support, and be encouraged to 
communicate using both high and low technology methods. 

3. On December 17, 2014, the Student’s IEP team, including the Parent, developed his 
annual individualized education program (IEP).  This was the IEP in effect for the 
Student at the beginning of the 2015-2016 school year.  The Student’s IEP stated 
the Student required a 1:1 paraeducator for his safety and hygiene needs, and to 
encourage his communication, using pictures, word menus, and an assistive 
technology device.  The Student’s IEP also stated that he was learning to walk, 
needed assistance to keep his wheelchair moving straight, and needed constant 
monitoring when sitting, because he tended to scoot off the chair’s edge.  The 
Student’s IEP stated that when the Student became agitated, he would have 
significant screaming episodes while jerking his head, arms, and legs, and needed 
close monitoring for safety purposes.  The Student’s IEP stated that the Student was 
not yet able to feed himself, had difficulty chewing his food sufficiently, and his 
paraeducator needed to monitor him for gagging.  The Student’s IEP further stated 
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that the Student needed a scheduled hygiene routine, including toilet training and 
diaper changes, noting the Student had a low tolerance for being soiled or wet.  The 
Student’s IEP included annual goals for his areas of services, and provided for the 
following specially designed instruction, delivered in a special education setting by 
special education staff: 

• Adaptive/Self-Help – 150 minutes per week 
• Behavioral/Social Skills – 150 minutes per week 
• Communication – 60 minutes per week 
• Fine Motor Skills – 60 minutes per week 
• Gross Motor Skills – 40 minutes per week 
• Mathematics – 300 minutes per week 
• Reading – 320 minutes per week 
• Written Expression – 370 minutes per week 

The IEP also provided for special transportation, and the following related services: 
• Paraeducator Support – 1,450 minutes per week, in a special education setting 
• Paraeducator Support – 400 minutes a week, in a general education setting 

The Student’s IEP stated that the Student would spend a total of 1750 minutes per 
week in school with 1450 of those minutes in the special education setting.  The 
Student’s IEP stated that with the help of his paraeducator, the Student would 
participate with typically developing peers during physical education, music, 
computer time, library, lunch, recess, field trips, and assemblies.  The Student’s IEP 
also incorporated a health care plan, addressing his needs related to mobility, vision, 
toileting, communication, and nutrition, and a transportation form, listing the 
Student’s heath, communication, and behavioral needs.  Additionally, the Student’s 
IEP incorporated a functional behavioral assessment (FBA) and a behavioral 
intervention plan (BIP), addressing his screaming.  The Student’s FBA identified two 
functions of the Student’s screaming: (1) escaping or avoiding an undesired task or 
setting, and (2) gaining attention and access to a desired object or activity.  The 
Student’s FBA recommended the Student have easy access to a low tech 
communication device at all times, noting that low tech communication devices 
included the Student’s choice board, picture menu, and social stories.  The Student’s 
BIP included antecedent strategies, designed to prevent the Student’s screaming, 
including providing: 

• A structured and predicable environment. 
• Positive reinforcement for appropriate behaviors. 
• Ongoing training on his communication device. 
• A menu of common choices always available. 
• Instruction in calming techniques and problem solving. 

The BIP further included alternative behaviors, designed to replace the Student’s 
screaming with communication of his needs, including providing: 

• Daily communication with IEP team members, including the Parent, to determine the 
Student’s present state. 

• Daily instruction on the use of his communication device. 
• Frequent positive enforcement. 
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• Specific daily use of the communication device. 
• Use of non-verbal, hands on manipulation during activities, to engage the Student. 

4. September 9, 2015 was the first day of the 2015-2016 school year, and the Student 
began attending sixth grade in a special education extended resource room at a 
District middle school.  The Student’s schedule included: 

• Reading – in the extended resource room. 
• Language Arts – in the extended resource room. 
• Adapted Fitness – in the general education setting. 
• Science – in a general education setting. 
• Social Skills – in the extended resource room. 
• Mathematics – in the extended resource room. 
• History – in the extended resource room. 

5. On September 22, 2015, the Parent met with the Student’s special education 
teacher and occupational therapist (OT) to discuss the Parent’s concerns that the 
Student’s classroom did not have a changing table near the toilet.  Later that day, 
the Student’s special education teacher emailed the Student’s paraeducator, stating 
that at the meeting, she (the special education teacher) explained to the Parent that 
the Student’s paraeducator was changing the Student while he remained standing, 
to provide more decorum, as was the standard method for older students.  The 
Student’s special education teacher further noted the steps to take to ensure the 
Student was cleaned properly. 

6. The District’s documentation included daily data sheets for the Student, with spaces 
for information about toileting, food intake, and outbursts.  These daily data sheets 
were part of a communication notebook that went home in the Student’s backpack to 
communicate with the Parent.  The first daily data sheet in the District’s 
documentation was dated October 13, 2015, and daily data sheets continued 
regularly throughout the month of October.1 

7. On October 27, 2015, the District issued a prior written notice, stating that the 
Student’s IEP team, including the Parent, had met that day to discuss concerns 
about the Student’s safety while riding the bus.  The notice stated that the Student’s 
IEP team agreed to add information to the Student’s transportation form, including a 
safety plan for transferring the Student from a stroller to a 5-point harness on the 
bus, and specifying that the Student cannot ride the bus while still in the stroller.  
The notice further stated that the Student’s IEP team discussed staff members’ 
concerns that the straps on the Student’s wheelchair had been removed, and the 
Parent’s concern that staff had been using the straps on the Student’s wheelchair to 
restrain the Student.  The notice stated that the straps were necessary when the 
Student flailed his legs, staff used the straps only to keep the Student safe, and staff 
had not used the wheelchair straps to restrain the Student.  The notice also stated 
that the Student’s IEP team discussed that the Parent was concerned the Student 
was not walking enough, and the District agreed to track the Student’s walking, 

                                                           
1 OSPI notes that it is possible the District’s documentation did not include all of the daily data sheets 
provided to the Parent because they were no longer accessible to the District. 
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sitting in his wheelchair, sitting in his stroller, and sitting in a student seat, and 
discuss the issue with the Parent on November 6, 2015. 

8. On October 30, 2015, the District special services assistant director emailed the 
school principal, asking the principal to cross train the classroom paraeducators in 
the Student’s extended resource room on the duties and services provided by the 
Student’s 1:1 paraeducator, so that the classroom paraeducators could provide 
coverage if the Student’s 1:1 paraeducator was absent. 

9. On November 6, 2015, the Student’s IEP team met and amended the Student’s IEP 
to include a behavioral safety plan for riding the bus.  The District issued a prior 
written notice, stating that before the meeting, the Parent asked that the Student 
remain in his stroller on the bus, unless he was escalated, and the District rejected 
that request, stating that for safety reasons, the Student needed to be in the 5-point 
harness for daily transport.  The notice also stated the Student’s IEP team agreed 
that the Student would be allowed to use his iPad in the classroom on certain 
occasions, as an incentive.  The notice then stated that the Student’s IEP team also 
discussed the Student’s toileting procedures, including that staff would ask the 
Student whether he needed to be changed before taking him to the bathroom.  The 
notice further stated that if the Student dropped to the ground in the bathroom, staff 
would take him to the OT/physical therapy (PT) room, to use the changing table 
there, and the OT would investigate whether a bigger toilet seat was necessary for 
the Student.  The notice also stated that the Parent would put the straps back on the 
Student’s wheelchair to help the Student sit up straight and feel grounded, and that 
the District would notify staff with a reminder that the straps were not to be used as a 
restraint when the Student was escalating. 

10. The District’s documentation included a daily data sheet for the Student dated 
November 2, 2015, and regular daily data sheets for the Student through November 
9, 2015.  However, the documentation submitted by the District did not include daily 
data sheets for the Student for the remainder of November 2015. 

11. On November 20, 2015, the District special services assistant director emailed the 
school principal and the Student’s special education teacher, stating that the Parent 
had telephoned with concerns about being asked to take the Student home.  The 
District special services assistant director relayed that according to the Parent, the 
school principal suggested that the Student should stay home because the Student’s 
1:1 paraeducator would be absent that day.  The District special services assistant 
director also relayed the Parent’s statement that she asked to bring a warmer for 
diaper wipes to school, but the Student’s special education teacher referred the 
Parent to the office, and the Parent did not know who to talk with at the school office. 

12. On November 22, 2015, the school principal emailed a reply to the District special 
services assistant director, stating that although she had telephoned the Parent to let 
her know that the Student would have different people helping him that day, which 
would likely impact the Student, she did not ask the Parent to keep the Student 
home. 
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13. On November 23, 2015, the Student’s special education teacher emailed a reply to 
the District special services assistant director, stating that she had not referred the 
Parent to the office, but told the Parent that she (the special education teacher) 
needed to talk with the office about the diaper wipe warmer, because it was an 
electrical device. 

14. The District’s documentation did not include daily data sheets for the Student for the 
month of December 2015. 

15. On December 10, 2015, the District special services assistant director emailed the 
District special services director, stating that the Student’s 1:1 paraeducator was on 
leave, based on a workplace injury.  The District special services assistant director 
stated that one of the classroom paraeducators was filling the role as the Student’s 
1:1 paraeducator, with another substitute filling the role of that classroom 
paraeducator.  However, the District special services assistant director noted that 
she would like to start the process for arranging for a long-term substitute.  The 
District special services director responded, stating that she thought the request 
made sense. 

16. On December 15, 2015, the Student’s IEP team, including the Parent, developed the 
Student’s annual IEP.  The Student’s IEP included annual goals for his areas of 
services, and provided for the following specially designed instruction, delivered in a 
special education setting and by special education staff: 

• Adaptive/Self-Help – 60 minutes per week 
• Behavioral/Social Skills – 60 minutes per week 
• Communication – 60 minutes per week 
• Fine Motor Skills – 40 minutes per week 
• Gross Motor Skills – 40 minutes per week 
• Mathematics – 232 minutes per week 
• Reading – 232 minutes per week 
• Written Expression – 232 minutes per week 

The IEP also provided for special transportation, and the following related services: 
• Paraeducator Support – 1,450 minutes per week, in a special education setting 
• Paraeducator Support – 400 minutes a week, in a general education setting 

The Student’s IEP stated that the Student would spend a total of 1750 minutes per 
week in school with 956 of those minutes in the special education setting.  The 
Student’s IEP stated that with the help of his paraeducator, the Student would 
participate with typically developing peers during physical education, science, lunch, 
recess, assemblies, and other school wide activities or events.  The IEP stated that 
the Student used a stroller during the school day, including during adaptive physical 
education, but the Student walked with his walker to and from his adapted physical 
education class.  The Student’s IEP also incorporated an updated BIP, which 
addressed the Student’s behaviors of thrashing his legs and head, in addition to 
addressing his screaming.  The BIP identified four levels of behaviors with 
increasing intensity, and provided antecedent strategies, designed to prevent the 
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behaviors, alternative behaviors, designed to replace the behaviors, and a 
consequence plan, designed to respond to the Student’s problem behaviors.  The 
consequence plan identified four levels of increasingly problematic behaviors, and 
provided a separate response for each level.  For level 3 behaviors, the 
consequence plan stated that staff would take the Student to the OT/PT room to 
offer calming options, such as music and dim lights.  For level 4 behaviors, the 
consequence plan stated that staff would follow the protocol for level 3 behaviors, 
but if the Student did not calm, was not able to communicate, and the safety of the 
Student or staff was in jeopardy, staff would notify an administrator for assistance.  
The consequence plan for level 4 behaviors further stated that if the Student 
continued escalation without calming, the administrator would decide whether there 
were any other options, other than telephoning the Parent. 

17. Also at the Student’s December 15, 2015 IEP team meeting, the District proposed to 
reevaluate the Student, and sought the Parent’s written consent to evaluate the 
Student in the areas of health, cognitive functioning, academic performance, 
social/emotional/behavioral development, adaptive skills, communication, and 
find/gross motor skills.  The Parent provided consent the same day. 

18. On December 18, 2015, the Parent emailed the District special services assistant 
director, asking her to assign a different paraeducator for the Student.  The District 
special services director responded, stating she would share the Parent’s concerns 
with the Student’s providers after the winter break. 

19. December 18, 2015 was the last day before the District’s winter break and school 
resumed on January 4, 2016. 

20. On January 11, 2016, the Parent emailed the District special services assistant 
director, stating that school staff members were using the stroller with the Student all 
day, that it was unsafe for the Student to be in the stroller if he was screaming, and 
staff should use the stroller only to transfer the Student into and out of the 
classroom.  The Parent also stated that the Student’s special education teacher was 
not informing her of who was providing paraeducator support each day.  On the 
same day, the Student’s special education teacher emailed the school principal and 
the District special services assistant director, asking for guidance on how to 
respond to the Parent’s concerns.  The Student’s special education teacher 
explained that it was unsafe to transfer the Student from the stroller when he was 
escalating, and staff had limited options because the Parent was no longer bringing 
the Student’s wheelchair to school, as he had outgrown it. 

21. On January 12, 2016, the District special services assistant director responded to 
the Parent, asking to schedule a meeting that same week to discuss her concerns. 

22. Also on January 12, 2016, the Parent emailed the school PT, stating that she did not 
want the Student left in the stroller when he was upset. 
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23. Also on January 12, 2016, the Student’s special education teacher emailed the 
Parent, asking if the Parent could meet to discuss her concerns on January 20, 
2016.  The Parent responded, stating she wanted to meet sooner than January 20, 
2016, but not suggesting a date. 

24. On January 19, 2016, the Student’s special education teacher emailed the Parent, 
attaching the Student’s mobility schedule, and confirming their meeting the next day.  
The Student’s mobility schedule was as follows: 

• Off Bus – 8:20am – Stroller 
• Period 1 – 8:45am – Change Ankle-foot orthosis (AFO) – Stroller 
• Period 1 – 9:00am – Check feet – Stroller 
• Period 2 – 9:10am – Check feet – Stroller 
• Toilet – 9:20am – 9:50am – Sit in restroom/on toilet/changed 
• Period 3 – 9:50am – Walk with walker, up ram, and around gym 3 times, take 

elevator down, wall with walker back to class 
• Period 4 – 10:45am – Stroller in class. Rest. 
• Lunch – 11:30am – Stroller to lunch 
• Period 5 and rest period – 12:10pm – Stroller in class 
• Period 6 – 1:10pm – Stroller to mathematics group 
• Period 7 – 2:05pm – Walk to restroom 
• Period 7 – 2:10pm – 2:40pm Sit in restroom/toilet/changed 
• Bus – 2:50pm – Stroller to bus 

25. On January 20, 2016, the Student’s IEP team, including the Parent, met to discuss 
the Parent’s concerns about how much time the Student spent in his stroller.  
According to the meeting notes, the Parent stated that she wanted the Student taken 
out of his stroller when he was upset, and the District special services assistant 
director responded that school staff were concerned about transferring the Student 
out of the stroller when he was upset because there was a greater chance of injury 
at such times.  The meeting notes stated that the school based members of the 
Student’s IEP team thought that giving the Student more choices would reduce the 
Student’s frustration and outbursts, but the Parent did not think that more choices 
would help the Student. 

26. For the month of January 2016, the District’s documentation did not include daily 
data sheets the Student.  However, the documentation did include daily mobility logs 
dated January 21, 25, 28 and 29 2016, with information about the Student’s use of 
his stroller, student chair, walker, toileting, and changing table. 

27. The District’s documentation did include a daily data sheet for the Student, dated 
February 4, 2016.  The documentation also included regular daily data sheets for the 
Student throughout the month of February 2016. 

28. On February 11, 2016, the District completed its reevaluation of the Student, and 
held an evaluation results meeting with the Parent.  The Student’s evaluation report 
stated that the Student continued to be eligible for special education services, but his 
eligibility category should be changed from other health impairment to intellectual 
disability because the latter category better reflected the Student’s global cognitive 
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delays and significant adaptive needs.  The report noted that the Student was 
fascinated by numbers, and the Parent had observed the Student calculating simple 
single-digit addition problems, and sometimes double-digit addition problems.  
However, the report also stated it was difficult to determine the Student’s exact level 
of knowledge, as the Student could not complete standardized assessments; 
therefore, the Student’s cognitive assessment was based on a more functional 
approach.  The report stated that the Student’s assessments indicated he was in the 
extremely low range in all the areas assessed, and the Student frequently required 
more than 1:1 paraeducator support, especially for his behavioral episodes and 
toileting.  The report recommended that the Student’s program include 1:1 and 2:1 
adult support, daily caretaking at school, academics taught at a slower rate, extra 
time for transitioning to different rooms or activities, a focus on functional, daily living 
skills, and an environment designed to meet the Student’s physical needs. 

29. On February 26, 2016, the Student’s IEP team, including the Parent, met to review 
the Student’s IEP, and consider whether his current placement in the extended 
resource room was the most appropriate placement.  The District issued a prior 
written notice, stating that the Student’s IEP team discussed changing the Student’s 
placement to a life skills setting rather than an extended resource room setting, but 
the meeting did not result in a decision.  According to the District, during the 
meeting, the Parent agreed to visit a life skills classroom, to help her determine if 
she agreed with that placement option for the student. 

30. On February 29, 2016, the school PT emailed the vendor for the Student’s 
wheelchair, asking for assistance regarding the Student’s wheelchair.  The school 
PT noted that the Student’s wheelchair had recently been refitted, but she also noted 
that if the Student flailed, he could accidentally unlock the brakes with his legs, and a 
left side piece no longer stayed in place or provided lateral support. 

31. The District’s documentation included a daily data sheet for the Student, dated 
March 1, 2016.  The documentation also included regular daily data sheets for the 
Student throughout the month of March 2016. 

32. On March 1, 2016, the Parent emailed the District special services assistant director, 
stating that the Student had an injury on his back, and he appeared to have been 
seriously scratched by something. 

33. On March 2, 2016, the District special services assistant director emailed the Parent, 
stating she would follow up with school staff about the Student’s injury on his back.  
On the same day, the school principal emailed the Parent, stating she was returning 
from out-of-town, and would be able to speak with school staff personally the next 
day. 

34. Also on March 2, 2016, the District special services assistant director emailed the 
school PT, asking her to examine the Student’s wheelchair to see if there were bolts 
or other pieces on the wheelchair that may have scratched the Student’s back.  The 
school PT responded the same day, stating that she and the Parent had examined 
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the Student’s wheelchair together, and could not identify anything that appeared to 
have caused the Student’s injury.  However, the school PT noted that the Student’s 
wheelchair was broken, and the Parent had provided permission for the vendor of 
the Student’s wheelchair to adjust the lateral support and the brakes on the 
Student’s wheelchair. 

35. On March 3, 2016, the school principal emailed the Parent, stating that she had 
spoken with the Student’s school based service providers, and had some 
information about what might have caused the Student’s injury on March 1, 2016.  
The school principal stated the Student and his 1:1 paraeducator had used the 
Student’s walker to go to his physical education class, but the Student was loudly 
vocalizing, and unable to quiet.  The school principal stated that the general 
education teacher then asked the Student’s paraeducator to take him out of the 
room, which the Student’s paraeducator did, but the Student was disappointed 
because he did not get to ride the elevator after physical education class.  The 
school principal relayed that the Student and his paraeducator then retrieved the 
Student’s wheelchair from the classroom, and returned to the elevator, but the 
Student’s frustration seemed to increase after he was in the wheelchair.  The school 
principal stated that the Student’s paraeducator protected the Student’s head from 
the wheelchair handles, but the paraeducator was unaware that the Student could 
scratch himself of the side flap of the wheelchair.  The school principal noted that the 
communication notebook included that the Student escalated at this time, but did not 
give other details about the escalation, and the school principal would work with staff 
to help them provide more details in the communication notebook, when the Student 
was physically upset. 

36. On March 4, 2016, the school principal emailed the school PT, asking to meet and 
examine the Student’s wheelchair.  The school principal stated she thought that the 
Student’s wheelchair had caused his injury, noting that when the side flaps of the 
wheelchair were open, a hinge was exposed on the Student’s upper torso, and these 
flaps had been in the open position when the Student was upset on the day the 
injury had occurred. 

37. On March 8, 2016, the school PT emailed the school principal, apologizing for her 
delay in responding.  The school PT noted that she had not been in the District when 
the school principal emailed, but she planned to meet the school principal later that 
day.  The school PT further stated that she hoped that the work the vendor had 
already done on the Student’s wheelchair had fixed the problem 

38. On March 10, 2016, the District arranged for the vendor of the Student’s wheelchair 
to make a service call at the Student’s home on March 14, 2016, and fix the 
Student’s wheelchair. 

39. On March 14, 2016, the Parent emailed the District special services assistant 
director, stating that she was not going to visit the school with the life skills program, 
which the Student’s IEP team had discussed, because it was too far for the Student 
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to travel on the bus, and the Student would not be able to cope with the lengthy bus 
ride. 

40. On March 17, 2016, the District special services assistant director emailed an 
educational ombudsperson from the Governor's Office of the Education Ombuds 
who had been working with the Parent, stating that she (the District special services 
assistant director) had arranged for the Parent to visit the life skills classroom, but 
the Parent declined.  The educational ombudsperson responded, stating that the 
Parent had told her that she would agree to visit the life skills classroom. 

41. However, on March 21, 2016, the Parent emailed the District special services 
assistant director, stating that she would not visit the life skills classroom because 
she did not want the Student to attend there. 

42. The District’s documentation included a daily data sheet for the Student, dated April 
1, 2016.  The documentation also included regular daily data sheets for the Student 
throughout the month of April 2016. 

43. On April 15, 2016, the Student’s IEP team, including the Parent, met to develop a 
new IEP for the Student, based on his February 2016 reevaluation, and to continue 
the discussion from February 26, 2016, regarding the Student’s placement.  The 
Student’s IEP included annual goals for his areas of services, and provided for the 
following specially designed instruction, delivered in a special education setting by 
special education staff: 

• Adaptive/Self-Help – 60 minutes per week 
• Behavioral/Social Skills – 235 minutes per week 
• Communication – 60 minutes per week 
• Fine Motor Skills – 40 minutes per week 
• Gross Motor Skills – 40 minutes per week 
• Mathematics – 235 minutes per week 
• Reading – 440 minutes per week 
• Written Expression – 235 minutes per week 

The IEP also provided for special transportation, and the following related services: 
• Paraeducator Support – 1,400 minutes per week, in a special education setting 
• Paraeducator Support – 400 minutes a week, in a general education setting 

The Student’s IEP stated that the Student would spend a total of 1750 minutes per 
week in school with 1345 of those minutes in the special education setting.  The 
Student’s IEP stated that with the help of his paraeducator, the Student would 
participate with typically developing peers during physical education, lunch, recess, 
assemblies, and other school wide activities or events.  The IEP stated that the 
Student used a stroller during the school day, including during adaptive physical 
education, but the Student used his walker to walk to and from his adapted physical 
education class. 

44. Also on April 15, 2016, the District issued a prior written notice, stating that since the 
start of the 2015-2016 school year, the Student resisted attending his general 
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education science class, and once there, he would scream and thrash in his stroller 
in an unsafe manner, such that staff had to remove him from the science class.  The 
notice stated that beginning in February 2016, staff gave the Student the choice to 
either attend his science class or stay in the extended resource room.  The notice 
stated that because the Student continually chose to stay in the extended resource 
room, the Student’s IEP team agreed to remove science from the Student’s 
schedule, and adjust the minutes in the Student’s IEP to reflect the changes.  
Additionally, the notice stated that the Student’s IEP team considered four 
placement options for the Student: 

• Immediate assignment to a life skills classroom, with or without a late start. 
• Assignment to a life skills classroom, beginning in the 2016-2017 school year. 
• Continuing assignment in extended resource room. 
• Early transition to high school life skills classroom. 
• Mediation. 
• Waiver to another school district. 

The notice listed the pros and cons of placing the Student in a life skills classroom, 
and stated that the Student’s IEP team had determined that the Student would 
continue in the extended resource room for the remainder of the 2015-2016 school 
year, and would be assigned to a life skills special education classroom at the 
beginning of the 2016-2017 school year. 

45. After the Student’s IEP team meeting, the Parent emailed the District special 
services assistant director, stating she would not send the Student to the life skills 
program, and she wanted more information about program options in another school 
district.  The District special services assistant director responded the same day, 
stating she would look into options for the Student in another school district. 

46. The District’s documentation included a daily data sheet for the Student, dated May 
2, 2016.  The documentation also included regular daily data sheets for the Student 
throughout the month of May 2016. 

47. On May 18, 2016, the District issued a prior written notice, stating that the District 
had updated information in the Student’s IEP about his present levels of 
performance and annual IEP goals. 

48. On May 31, 2016, the District held a facilitated IEP team meeting with the Parent.  
The District issued a prior written notice, incorporating notes from the Student’s 
facilitated IEP team meeting.  The notice stated that the Student’s IEP team 
discussed the Student’s general education participation, the Student’s assistive 
technology assessment, and program placement.  Regarding the Student’s general 
education participation, the notice stated: 

• The District presented information that when the Student’s schedule included a 
general education science class, the Student did not demonstrate the requisite 
behavioral/social skills needed for the course, and he did not participate in a 
meaningful way. 
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• The Parent then presented that she was not notified of the changes to the Student’s 
schedule in a timely manner, and she was concerned about the Student not 
receiving science instruction. 

Regarding an assistive technology assessment, the notice stated: 
• The District presented information that an assistive technology assessment was 

underway, and based on preliminary information, the Vantage system continued to 
be appropriate, but the Student needed an updated model. 

• The Parent’s advocate reminded the District of its responsibility to provide any 
required assistive technology free of cost to the Parent. 

• The District then obtained a medical release from the Parent authorizing the District 
to communicate with Student’s medical providers. 

• The District stated it would provide the Parent with a copy of the assistive technology 
assessment report when it was completed. 

Regarding the Student’s program placement, the notice stated: 
• The District presented information that it believed that the appropriate placement for 

the Student was a life skills classroom. 
• The District also presented that it understood that the Parent’s opposition to this 

program placement was the distance the Student would have to travel. 
• The District presented that it had resolved the problem of distance for the Student, as 

a new life skills classroom had opened at the Student’s neighborhood school, and 
the District was proposing assigning the Student to that location. 

• The Parent stated that location was not her only concern, and she thought that the 
extended resource room was more appropriate for the Student because it offered 
more academic rigor and access to higher functioning peers. 

• The District responded that the life skills program offered academic rigor but was 
more appropriately aligned to the Student’s level of needs, and the Student would 
have increased opportunity for engagement with peers who used similar 
communication methods. 

• The Parent reiterated that she did not agree with this placement decision. 
• The District informed the Parent that the District had decided the life skills program 

was necessary to provide the Student with a free appropriate education (FAPE). 
• The District provided the Parent with a copy of the procedural safeguards. 

49. On June 8, 2016, the District completed an assistive technology assessment for the 
Student.  The assistive technology assessment report recommended a speech 
generating device with specific parameters to meet the Student’s needs.  The report 
stated that the next steps included ongoing staff training for the Student’s current 
device, and trial of a new device in the fall of the 2016-2017 school year. 

50. Also on June 8, 2016, the District speech language pathologist (SLP) who 
conducted the Student’s assistive technology assessment, emailed the Parent, 
inviting the Parent to meet on June 16, 2016 with a vendor representative about the 
device recommended in the report. 

51. On June 10, 2016, the District provided the Parent with a paper copy of the 
Student’s assistive technology assessment. 
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52. On June 16, 2016, the District held a meeting with the vendor representative about 
the device recommended in the Student’s assistive technology report.  Attendees 
included the District SLP, the Parent, the school SLP, the school OT, the school PT, 
and the Student’s special education teacher.  After the meeting, the District added 
an addendum to the Student’s assistive technology report, stating that the Student’s 
IEP team members explored options for increasing vocabulary on the Student’s 
current device, and investigated other device options for the Student.  The 
addendum stated that the vendor representative modified the Student’s current 
device, increasing the cells on the device from 45 cells to 60 cells.  The addendum 
also stated that the Student would use the modified device at home and school on a 
trial basis. 

53. On July 7, 2016, the Parent applied for a choice transfer to another school district. 

54. On July 12, 2016, the District notified the Parent that it had processed her request 
for the Student’s choice transfer to another school district.  The District notice stated 
that the other school district would determine whether to accept or reject the 
Parent’s transfer request, and the District would notify the Parent. 

CONCLUSIONS 

1. Responding to the Student’s Behavioral Needs: The documentation substantiates 
that the District followed procedures for responding to the Student’s behavioral 
needs.  Before the 2015-2016 school year, the District conducted an FBA and 
developed a BIP for the Student.  After the Student’s behaviors intensified during the 
2015-2016 school year, the District amended the Student’s IEP to include a 
behavioral safety plan for riding the bus, and updated the Student’s BIP to address 
head and leg thrashing, in addition to screaming.  The focus of the Parent’s concern 
regarding the Student’s behavioral issues is that she believes staff in the Student’s 
classroom lacked the ability to handle the Student’s behaviors, but the 
documentation shows that staff provided ongoing behavioral support for the Student, 
and the District has discretion to make staffing decisions. 

2. Restraint Conditions: The Parent alleged that school staff used the straps on the 
Student’s wheelchair to restrain the Student because he was kicking his legs.  
However, nothing in the documentation indicates that staff used the straps on the 
Student’s wheelchair as an impermissible restraint device.  In contrast, the 
documentation indicates that school staff used the straps on the Student’s 
wheelchair only for their intended purpose, to keep the Student physically aligned 
and safe.  In the Parent’s reply, the Parent also alleges that the Student was 
restrained because school staff never had the Student walk.  However, the 
documentation substantiates that staff regularly prompted the Student to walk, 
including walking to physical education class and walking to the restroom. 

3. Placement Procedures: The District followed procedures for changing the Student’s 
placement.  In addition to conducting a reevaluation, the District held several 
meetings to consider the Student’s needs and the Parent’s concerns.  Additionally, 
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the District worked to resolve the Parent’s concerns regarding the distance the 
Student would need to travel to a life skills classroom. 

4. IEP Implementation: The Parent alleged that when the Student’s 1:1 paraeducator 
was absent, staff were shorthanded and did not take the Student to the bathroom.  
OSPI notes that the documentation included a gap of the data sheets used to 
communicate with the Parent about the Student’s toileting, diaper changes, and 
other information, and reminds the District of the value of maintaining data sheets.  
However, as a whole, the documentation substantiates that the District implemented 
the Student’s toileting provisions.  For example, the documentation includes 
information supporting that the District procured the equipment necessary to support 
the Student’s hygiene needs, worked with staff to ensure that the Student was 
properly cleaned, and planned for substitute paraeducator support.  In addition to 
toileting concerns, the Parent states that the District did not implement the Student’s 
IEP because the Student stopped attending his science class before the District 
amended the Student’s IEP in April 2016.  However, the District did not remove 
science from the Student’s schedule before his IEP team meeting.  Rather, staff 
began giving the Student a choice of whether to attend science, and the Student 
regularly opted not to attend.  During the Student’s April 2016 IEP team meeting, 
staff stated that they gave the Student this choice because the Student’s behavior 
regularly elevated during science class, requiring staff to take the Student to a 
calming space, based on the Student’s BIP.  However, the District was not 
communicative with the Parent about the Student’s behavioral issues in science 
class or about offering the Student the choice to attend, and OSPI reminds the 
District of the importance of informed parental participation.  Although science 
instruction was not part of the Student’s special education program, the Student’s 
refusal to attend the general education science class reduced his time in the general 
education setting.  However, these circumstances did not constitute a material 
failure to implement the Student’s IEP. 

5. Assistive Technology Assessment: The documentation substantiates that the District 
followed procedures for providing the Student with an assistive technology 
evaluation and assistive technology services.  OSPI also notes that the District has 
worked to provide both high and low communication devices for the Student, in 
accordance with the Student’s evaluation and IEP.  Nothing in the documentation 
indicates that the District delayed the Student’s assistive technology assessment or 
was remiss in providing services. 

CORRECTIVE ACTION 

STUDENT SPECIFIC: None. 

DISTRICT SPECIFIC: None. 
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Dated this ____ day of September, 2016 

Douglas H. Gill, Ed. D. 
Assistant Superintendent 
Special Education 
PO BOX 47200 
Olympia, WA 98504-7200 

THIS WRITTEN DECISION CONCLUDES OSPI’S INVESTIGATION OF THIS 
COMPLAINT 

IDEA provides mechanisms for resolution of disputes affecting the rights of special 
education students.  This decision may not be appealed.  However, parents (or adult 
students) and school districts may raise any matter addressed in this decision that 
pertains to the identification, evaluation, placement, or provision of FAPE to a student in 
a due process hearing.  Decisions issued in due process hearings may be appealed.  
Statutes of limitations apply to due process hearings.  Parties should consult legal 
counsel for more information about filing a due process hearing.  Parents (or adult 
students) and districts may also use the mediation process to resolve disputes.  The 
state regulations addressing mediation and due process hearings are found at WAC 
392-172A-05060 through 05075 (mediation) and WAC 392-172A-05080 through 05125 
(due process hearings.) 
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