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SPECIAL EDUCATION CITIZEN COMPLAINT (SECC) NO.  16-58 

PROCEDURAL HISTORY 

On July 13, 2016, the Office of Superintendent of Public Instruction (OSPI) received a 
Special Education Citizen Complaint from the parent (Parent) of a student (Student) 
attending the Tacoma School District (District).  The Parent alleged that the District 
violated the Individuals with Disabilities Education Act (IDEA), or a regulation 
implementing the IDEA, with regard to the Student’s education. 

On July 13, 2016, OSPI acknowledged receipt of this complaint and forwarded a copy of 
it to the District Superintendent on the same day.  OSPI asked the District to respond to 
the allegations made in the complaint. 

On August 11, 2016, OSPI received the District’s response to the complaint and 
forwarded it to the Parent on August 12, 2016.  OSPI invited the Parent to reply with any 
information he had that was inconsistent with the District’s information. 

On August 16, 2016, OSPI received additional information from the District and 
forwarded that information to the Parent on August 17, 2016. 

On August 23, 2016, OSPI received the Parent’s reply and forwarded that reply to the 
District on August 25, 2016. 

On August 25, 2016, OSPI received additional information from the District and 
forwarded that information to the Parent on August 26, 2016. 

OSPI considered all of the information provided by the Parent and the District as part of 
its investigation. 

OVERVIEW 

During the 2015-2016 school year, the Student became eligible for special education 
services under the category of developmental delay, and began attending preschool at 
a District elementary school.  The Student’s initial evaluation noted that the Student had 
been diagnosed with hyperkinetic behavior, was overly active, inattentive, and 
recommended the Student’s program include a structured classroom with rewards built 
into his routine, and several accommodations.  The Student’s individualized education 
program (IEP) included services for cognitive/pre-academics, speech/language, and 
fine motor skills, but did not include a behavioral intervention plan (BIP) with positive 
behavioral interventions, built in rewards, or accommodations.  Shortly after the Student 
began attending preschool, his special education teacher obtained an available Rifton 
chair, and began a daily practice of securing the Student into the chair during circle 
time, and during two separate transition periods, to prevent him from running around the 
classroom.  In May 2016, the Student’s special education teacher went on medical 
leave, and a substitute special education teacher assumed her duties.  At the direction 
of the Student’s special education teacher who was on leave, the substitute teacher 
continued the daily practice of securing the Student into the Rifton chair during the 
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same periods.  In June, 2016, the Parent informed the school principal that the Student 
was secured into the Rifton chair when the Parent delivered cupcakes to the Student’s 
classroom.  The school principal gathered information from classroom staff, completed 
an isolation and restraint report, and the District initiated an investigation.  The Parent 
alleged that the District did not follow procedures for using positive behavior 
interventions, and did not follow restraint conditions.  The District admitted the 
allegations and proposed corrective actions. 

SCOPE OF INVESTIGATION 

The investigation was limited to a review of whether the allegations made in the 
complaint demonstrated a violation of Part B of the IDEA, its implementing federal 
regulations, or corresponding state regulations.  It did not extend to allegations related 
to unprofessional conduct, as the IDEA does not authorize the Special Education 
Section of OSPI to investigate allegations of unprofessional conduct.  References to 
District personnel investigations and professional practice complaints are solely for the 
purpose of providing context. 

ISSUES 

1. Did the District follow procedures for using positive behavior interventions per WAC 
392-172A-01142? 

2. Did the District follow restraint conditions per WAC 392-172A-02110? 

LEGAL STANDARDS 

Positive Behavioral Interventions: Positive behavioral interventions are strategies and 
instruction that can be implemented in a systematic manner in order to provide 
alternatives to challenging behaviors, reinforce desired behaviors, and reduce or 
eliminate the frequency and severity of challenging behaviors. Positive behavioral 
interventions include the consideration of environmental factors that may trigger 
challenging behaviors and teaching a student the skills to manage his or her own 
behavior.  WAC 392-172A-01142. 

Restraint: Restraint as defined in RCW 28A.600.485 means: Physical intervention or 
force used to control a student, including the use of a restraint device to restrict a 
student's freedom of movement. It does not include appropriate use of a prescribed 
medical, orthopedic, or therapeutic device when used as intended, such as to achieve 
proper body position, balance, or alignment, or to permit a student to participate in 
activities safely.  WAC 392-172A-01162. 

Restraint Device: Restraint device as defined in RCW 28A.600.485 means: A device 
used to assist in controlling a student including, but not limited to, metal handcuffs, 
plastic ties, ankle restraints, leather cuffs, other hospital-type restraints, pepper spray, 
tasers, or batons. This section shall not be construed as encouraging the use of these 
devices. A restraint device does not include a seat harness used to transport a student 
safely or other safety devices, including safety belts for wheelchairs, changing tables, 
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booster seats, and other ambulatory or therapeutic devices when used for the purpose 
intended for the safety of a student.  WAC 392-172A-01163. 

Isolation and Restraint: Districts are not permitted to isolate a student, restrain a 
student, or use a restraint device on a student, unless a student's behavior poses an 
imminent likelihood of serious harm as defined in RCW 70.96B.010. The limited use of 
isolation, restraint, or restraint device, which is not prohibited in WAC 392-172A-02076, 
must be discontinued as soon as the likelihood of serious harm has dissipated.  
Additionally, any staff member or other adults using isolation, restraint, or restraint 
device must be trained and certified by a qualified provider or otherwise available in the 
case of an emergency, when trained personnel are not immediately available due to the 
unforeseeable nature of the emergency.  RCW 28A.600.485 defines restraint and 
restraint devices, and does not include appropriate use of a prescribed medical, 
orthopedic or therapeutic device when used as intended for the student’s safety. School 
districts must follow the documentation and reporting requirements for any use of 
isolation, restraint, or restraint device consistent with RCW 28A.600.485.  WAC 392-
172A-02110, WAC 392-172A-01162, WAC 392-172A-01163. 

Likelihood of Serious Harm: Likelihood of serious harm as defined in RCW 70.96B.010 
means:  (1) A substantial risk that:  (a) Physical harm will be inflicted by a person upon 
his or her own person, as evidenced by threats or attempts to commit suicide, or inflict 
physical harm on oneself;  (b) Physical harm will be inflicted by a person upon another, 
as evidenced by behavior that has caused such harm or that places another person or 
persons in reasonable fear of sustaining such harm; or (c) Physical harm will be inflicted 
by a person upon the property of others, as evidenced by behavior that has caused 
substantial loss or damage to the property of others; or (2) The person has threatened 
the physical safety of another and has a history of one or more violent acts.  WAC 392-
172A-01109. 

FINDINGS OF FACT 

1. At the beginning of the 2015-2016 school year, the three-year old Student did not 
attend school, and was not eligible for special education services. 

2. On January 13, 2016, the District completed the Student’s initial evaluation, and 
determined he was eligible for special education services under the category of 
developmental delay.  The evaluation report stated that the Student had recently 
been diagnosed with hyperkinetic behavior, inattention, and language delay.  The 
report further stated that the Student had significantly delayed cognitive skills, limited 
language skills, and undeveloped sensory processing/fine motor skills, all of which 
had an adverse educational impact on the Student.  The Student’s 
social/emotional/behavioral assessment stated that the Student was unable to 
cooperate in group activities, describe his feelings, follow classroom routines, 
resolve conflict without aggression, or respect the property rights of others, and 
recommended a structured classroom with rewards built into his routine.  Although 
the Student’s social/emotional/behavioral assessment did not recommend services 
in that area, the assessment stated that the Student’s program should include 
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several accommodations, such as opportunities for movement breaks, and staff 
should closely monitor the Student’s behavioral needs. 

3. On February 5, 2016, the Student’s IEP team developed the Student’s annual 
individualized education program (IEP).  The Student’s IEP team considered the 
Parent’s concern that the Student’s behavior could become aggressive, and stated 
that the Student would benefit from a structured program.  The Student’s IEP 
included eight annual goals in the areas of cognitive/pre-academic skills, fine motor 
skills, and speech and language, with progress reported each trimester.  The 
Student’s IEP provided the Student with a school week of 675 minutes, including 
275 minutes per week in the special education setting, and specialized 
transportation.  Additionally, the Student’s IEP included the following specially 
designed instruction: 

• Cognitive/pre-academic skills, by a special education teacher, in the special 
education setting – 240 minutes per week. 

The Student’s IEP also provided the following related services: 
• Speech/language skills, by a speech language pathologist (SLP), in the special 

education setting – 25 minutes per week, and 
• Fine motor skills, by an occupational therapist (OT), in the special education setting, 

– 30 minutes per week. 

The Student’s IEP did not include accommodations or modifications.  Neither did the 
Student’s IEP incorporate a functional behavioral analysis (FBA) or a behavior 
intervention plan (BIP). 

4. On February 8, 2016, the Student began attending preschool at a District elementary 
school.  The Student’s preschool program supported eight students who were 
eligible for special education services, and eight students who were typically 
developing peers.  The program was taught by a special education teacher with a 
classroom paraeducator providing general support, and another paraeducator 
assigned to a specific student who had significant mobility limitations.  The Student’s 
classroom also included a wooden Rifton chair, which had a strap that buckled at the 
waist, functioning as a seatbelt, and was intended for use during therapy services by 
the student who had mobility limitations. 

5. According to the District’s interview with the Student’s special education teacher, 
within a week of the Student’s initial attendance at the preschool program, the 
special education teacher obtained a second Rifton chair from a hallway outside of 
her classroom.1  Similar to the wooden Rifton chair, this Rifton chair had a strap that 
buckled at the waist, functioning as a seatbelt, but this Rifton chair was made from a 
composite material, and also had straps securing each foot to the chair.2  The 

                                                           
1 The District interviewed the Student’s special education teacher on July 28, 2016. 

2 Also according to the District’s interview with the Student’s special education teacher, the teacher did 
not know if other preschool students in the same building used the Rifton chair in the hallway, or if school 
therapists had used the Rifton chair with former students, and not returned the chair to a central site. 
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Student’s special education teacher began a practice of securing the Student into 
this Rifton chair daily during circle time (15 minutes), and during two separate 
transition periods (5 minutes and 10 minutes respectively).  The Student’s special 
education teacher told the District that her reasoning for using the Rifton chair with 
the Student in this manner was to respond to the Student’s inattention, distraction, 
and potential for elopement, and she did not believe that her use of the Rifton chair 
with the Student was a restraint, because she did not intend it as punitive.  However, 
the teacher acknowledged that she used the Rifton chair to limit the Student’s 
movement, and the Student could not free himself from the Rifton chair.3 

6. Also according to the District’s interview with the Student’s special education 
teacher, the teacher was unable to identify any rewards built into the Student’s 
routine to encourage replacement behaviors.  However, the Student’s teacher stated 
she used the Student’s preferred toys to lure him into the Rifton chair.  Additionally, 
the Student’s teacher was unable to identify the use of other positive behavioral 
interventions to address the Student’s problematic behaviors. 

7. Beginning mid-May 2016, the Student’s special education teacher took medical 
leave, and a long-term substitute special education teacher assumed her duties for 
the remainder of the 2015-2016 school year.  According to the District, the Student’s 
special education teacher on leave instructed the substitute special education 
teacher to continue the daily practice of securing the Student into the Rifton chair 
during circle time, and during the two transition periods, and the substitute special 
education teacher continued that practice. 

8. On June 13, 2016, the Parent informed the school principal that he saw the Student 
strapped into the Rifton chair that day, when he delivered cupcakes to the Student’s 
classroom.  The school principal completed an isolation and restraint report the 
same day.  According to the information gathered by the school principal for the 
isolation and restraint report, classroom staff strapped the Student into the Rifton 
chair for 30 minutes each day because the Student liked to run around the room, 
and sometimes was aggressive. 

9. Based on the information gathered by the school principal, the District initiated a 
personnel investigation of the Student’s special education teacher who was on 
leave, and the teacher later resigned her position. 

CONCLUSIONS 

1. Positive Behavioral Interventions: The District acknowledges that it did not follow 
procedures for using positive behavioral interventions with the Student.  Positive 
behavioral interventions are strategies and instruction systematically implemented to 

                                                           
3 District investigation also found the presence of a third chair, which was also in the preschool classroom 
during the 2015-2016 school year.  This third chair is made of wood and has no therapeutic features, 
such as providing alignment or support, but does have a waist strap, functioning as a seatbelt.  The 
District was unable to obtain information about whether this third chair was associated with any particular 
student in the classroom, but it does not appear to have been used with the Student. 
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provide alternatives to challenging behaviors, reinforce desired behaviors, and 
reduce or eliminate the frequency and severity of challenging behaviors.  For eligible 
students with behavioral needs that impede learning, districts must proactively use 
the IEP team process to develop positive behavioral interventions tailored to each 
student, and systematically implement those interventions through a BIP 
incorporated into an IEP.  Here, there is no indication that positive behavioral 
interventions were developed or implemented.  Therefore, the District will provide 
special education teachers at the elementary school building with training on the 
crucial role of positive behavioral interventions, and how to use them more 
effectively. 

2. Prohibition Limiting Restraint to Emergencies: The District also acknowledges that it 
did not follow procedures for limiting the restraint of the Student to emergency 
circumstances.  The so called “therapeutic” use of restraint, for example, to stimulate 
submissive behavior, is strictly prohibited.  Additionally, actions do not need to have 
a punitive intent to be considered a restraint under Washington law.  Although when 
used as intended, the prescribed use of a medical, orthopedic, or therapeutic device 
such as a Rifton chair is not restraint, the District did not use the Rifton chair as 
intended.  Further, no such device had been prescribed for the Student, and nothing 
about the Student’s evaluation suggests that the Student needed the physical 
support from such a device.  In contrast, the Student’s evaluation recommended the 
Student be given opportunities for movement breaks.  It is concerning that 
classroom staff failed to recognize the prohibitions associated with their actions.  
Additionally, although the District did not sanction or condone the actions of the 
former teacher, it is also concerning that each school day from February to June 
2016, the Student was openly and impermissibly restrained without detection by any 
other District staff, such as the Student’s SLP, OT, or a building or District 
administrator.  Even if no staff member witnessed the Student restrained in the 
Rifton chair, it is perplexing why no one noticed an un-prescribed Rifton chair in an 
integrated preschool classroom, serving one of the building’s most vulnerable 
populations.  As noted by the Parent, the District’s previous trainings have been 
ineffective, and future trainings must be more direct and effective in clarifying state 
requirements associated with the use of restraint devices. 

CORRECTIVE ACTIONS 

On September 20, 2016 and October 31, 2016, the District will provide OSPI with 
documentation that it has completed the following corrective actions. 

STUDENT SPECIFIC: 
1. In its response to this complaint, the District proposed the corrective action of 

convening an IEP team meeting for the Student, to consider whether to conduct an 
FBA, and if appropriate, develop a BIP, and consider amending the Student’s IEP to 
include accommodations or modifications, such as those identified in the Student’s 
evaluation.  However, the Student has since moved to another district, and the 
District can no longer implement those corrective actions.  Therefore, the District will 
immediately contact the Student’s current district, provide them with a copy of this 
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decision, and inform them that the District intended to consider amendments and 
revisions to the Student’s program.  No later than September 20, 2016, the District 
will provide OSPI with documentation showing that it contacted and communicated 
the appropriate information to the Student’s current district. 

DISTRICT SPECIFIC: 
1. OSPI accepts the District’s proposed corrective action to conduct mandatory 

training.  Attendees must include the following staff at the elementary school 
building: special education teachers, paraeducators assigned to preschool or special 
education classrooms, SLPs, PTs, OTs, and building administrators.  The training 
will include examples, and will address: 

a. The prohibition on the use of isolation or restraint for any purpose other than 
as an emergency response; 

b. A specific emphasis on the prohibition against use of a Rifton chair, and other 
safety or restraining devices, for any purpose other than the prescribed 
purpose of the device.  The training will also discuss that it is prohibited to use 
chairs (or other furniture) to which straps have been attached, for the purpose 
of restraining students; 

c. The subsequent documentation and reporting requirements, upon the use of 
restraint or isolation; 

d. The obligation of special education preschool teachers to supervise those 
paraeducators who work under their direction, especially regarding the use of 
isolation and restrain; and, 

e. Procedures for guiding staff when they have any concern about the propriety 
of actions occurring within a classroom, including how to report such actions. 

2. The District will also provide special education teachers at the elementary school 
building with mandatory training on the crucial role of positive behavioral 
interventions, and how to develop and implement positive behavioral interventions 
effectively. 

• By or before September 20, 2016, the District will provide OSPI with a draft 
of both of the training materials above outlined.  OSPI will review the 
materials for approval, and if needed, provide comments and additional 
reviewing dates by September 27, 2016. 

• By or before October 31, 2016, the District will provide OSPI with 
documentation showing staff participated in the above outlined training.  This 
will include a sign-in sheet and a roster of who should have attended so OSPI 
can verify that staff participated. 

The District will submit a completed copy of the Corrective Action Plan (CAP) Matrix 
documenting the specific actions it has taken to address the violations and will attach 
any other supporting documents or required information. 

NOTE: The district may request an electronic version of the matrix by e-mailing Thinh 
Le at Thinh.Le@k12.wa.us. 
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RECOMMENDATION 

OSPI strongly recommends that for each building, the District survey and catalog the 
Rifton chairs and other therapeutic or safety devices, which have the potential to be 
used as a restraining device, and monitor whether the presence of these devices 
corresponds with a student who has prescribed use.  If a classroom or hallway contains 
a device that has the potential to be used as a restraining device, and staff cannot 
identify a student who has a prescribed use for that device, OSPI recommends that the 
District remove the device from the classroom or hallway premises. 

Dated this ____ day of August, 2016 

Douglas H. Gill, Ed. D. 
Assistant Superintendent 
Special Education 
PO BOX 47200 
Olympia, WA 98504-7200 

THIS WRITTEN DECISION CONCLUDES OSPI’S INVESTIGATION OF THIS 
COMPLAINT 

IDEA provides mechanisms for resolution of disputes affecting the rights of special 
education students.  This decision may not be appealed.  However, parents (or adult 
students) and school districts may raise any matter addressed in this decision that 
pertains to the identification, evaluation, placement, or provision of FAPE to a student in 
a due process hearing.  Decisions issued in due process hearings may be appealed.  
Statutes of limitations apply to due process hearings.  Parties should consult legal 
counsel for more information about filing a due process hearing.  Parents (or adult 
students) and districts may also use the mediation process to resolve disputes.  The 
state regulations addressing mediation and due process hearings are found at WAC 
392-172A-05060 through 05075 (mediation) and WAC 392-172A-05080 through 05125 
(due process hearings.) 
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