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SPECIAL EDUCATION CITIZEN COMPLAINT (SECC) NO. 16-56 

PROCEDURAL HISTORY 

On June 17, 2016, the Office of Superintendent of Public Instruction (OSPI) received a 
Special Education Citizen Complaint from the parents (Parents) of a student (Student) 
attending the Seattle School District (District).  The Parent alleged that the District 
violated the Individuals with Disabilities Education Act (IDEA), or a regulation 
implementing the IDEA, with regard to the Student’s education.  

On June 17, 2016, OSPI acknowledged receipt of this complaint and forwarded a copy 
of it to the District Superintendent on the same day.  The District was asked to respond 
to the allegations made in the complaint. 

On July 8, 2016, OSPI granted the District an extension of time to submit its response. 

On July 15, 2016, OSPI received the District’s response to the complaint and forwarded 
it to the Parents on the same day.  The Parents were invited to reply with any 
information they had that was inconsistent with the District’s information. 

On July 26, 2016, OSPI received the Parents’ reply.  The information was forwarded to 
the District on the same day. 

On August 10, 2016, OSPI received additional information from the District. The 
information was forwarded to the Parents on the same day 

OSPI considered all of the information provided by the Parents and the District as part 
of its investigation. 

OVERVIEW 

The Student is three years old and communicates using spoken English and American 
Sign Language (ASL).  Prior to the Student turning three, she received IDEA Part C 
birth-to-three services, which included instruction in ASL. In November 2015, in 
anticipation of the Student transitioning from IDEA Part C services to receiving IDEA 
Part B special education services, the District held a referral meeting and decided to 
initiate a referral for Part B special education services on behalf of the Student.  In 
January 2016, the District evaluated the Student and informed the Parents that the 
Student did not qualify for special education services.  The Parents then requested that 
an audiology assessment be completed, and the District agreed to complete the 
audiology assessment within the 35 school day timeline for the Student’s initial 
evaluation.  In March 2016, the District held a meeting to review the results of the 
Student’s initial evaluation which included the audiology assessment and the evaluation 
group then determined the Student was eligible to receive special education services 
under the category of hearing impairment.  The evaluation report recommended the 
Student receive audiology services, but did not recommend ASL instruction.  The 
Student’s individualized education program (IEP) team then developed the Student’s 
IEP, but the team could not reach an agreement on a placement for the Student, due to 
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the Parents request that the Student receive ASL instruction.  The District then agreed 
to conduct an assessment revision, and “partnered” with the Center for Childhood 
Deafness and Hearing Loss (CDHL) to conduct an ASL evaluation.  The IEP team then 
met to review the results of the ASL evaluation, but once again, did not reach 
agreement about the Student’s services or placement. 

The Parents alleged that the District failed to follow procedures for evaluating the 
Student, including considering information provided by the Parents.  The Parents also 
alleged that the District failed to follow procedures for ensuring the composition of the 
IEP team at IEP meetings held during the 2015-2016 school year.  Additionally, the 
Parents alleged that the District failed to follow procedures for developing the Student’s 
IEP by the time she was three years old, and failed to follow procedures for determining 
the Student’s placement.  The District denied the allegations. 

ISSUES 

1. Did the District follow procedures for evaluating the Student, including considering 
information provided by the Parents? 

2. Did the District follow procedures for ensuring the composition of the IEP team at 
IEP meetings held during the 2015-2016 school year? 

3. Did the District follow procedures for developing the Student’s individualized 
education program (IEP) by the time the Student was three years old? 

4. Did the District follow procedures for determining the Student’s placement? 

LEGAL STANDARDS 

Definition of a Free Appropriate Public Education (FAPE): A “free appropriate public 
education” (FAPE) consists of instruction that is specifically designed to meet the needs 
of the child with a disability, along with whatever support services are necessary to 
permit him to benefit from that instruction.  The instruction and support services must be 
provided at public expense and under public supervision.  They must meet the State’s 
educational standards, approximate the grade levels used in the State’s regular 
education system, and comport with the child’s IEP.  Hendrick Hudson District Board of 
Education v. Rowley, 458 U.S. 176, 186-188, (1982).  Every eligible special education 
student between the ages of three and twenty-one has a right to receive a FAPE.  34 
CFR §300.101; WAC 392-172A-02000.  An eligible student receives FAPE when s/he 
receives, at public expense, an educational program that meets state educational 
standards, is provided in conformance with an IEP designed to meet the student’s 
unique needs and includes whatever support services necessary for the student to 
benefit from that specially designed instruction.  34 CFR §300.17; WAC 392-172A-
01080. 

Initial Evaluation Procedures for Transition from IDEA Part C to IDEA Part B Services: 
Under the IDEA and Washington’s state regulations, the parents, a district, public 
agency, or other persons knowledgeable about a student may initiate a request for an 
initial evaluation to determine if the student is eligible for special education.  The request 
must be in writing.  34 CFR §300.304; WAC 392-172A-03005(1).  Existing data may 
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provide enough information to make a special education eligibility determination.  An 
initial evaluation of a preschool aged child suspected of having a disability must be 
completed prior to the child’s third birthday so that an IEP can be developed and 
implemented no later than the child’s third birthday.  34 CFR §300.124; WAC 392-172A-
02080.  The purpose of the initial evaluation is to determine whether a child is eligible 
for special education and the nature and extent of the special education and related 
services required for the student to make educational progress.  The child must be 
assessed in all areas related to their suspected disability.  The evaluation must be 
sufficiently comprehensive to identify all of the special education and related services 
the student needs, whether or not they are commonly linked to the disability category in 
which the student has been classified.  34 CFR §300.304; WAC 392-172A-03020.  The 
evaluation team must document and carefully consider information from a variety of 
sources.  34 CFR §300.306; WAC 392-172A-03040. 

Evaluation/Reevaluation Standards: In completing an evaluation, the evaluation group 
must use a variety of assessment tools and strategies to gather relevant functional, 
developmental, and academic information about the student.  This must include 
information provided by the parents that may assist in determining whether the student 
is or remains eligible to receive special education services, and if so the content of the 
student’s IEP, including information related to enabling the student to be involved in and 
progress in the general curriculum.  No single test or procedures may be used as the 
sole criteria for determining the student’s eligibility or disabling condition and/or 
determining the appropriate education program for a student.  School districts must use 
technically sound instruments that may assess the relative contribution of cognitive and 
behavioral factors in addition to physical and developmental factors.  Additionally, 
districts must ensure that the assessments and evaluation materials they use are 
selected and administered so as not to be discriminatory on a racial or cultural basis.  
Assessments must be provided and administered in the student’s native language or 
other mode of communication, and in the form most likely to yield accurate information 
on what the student knows and can do academically, developmentally, and functionally 
unless it is clearly not feasible to do so.  34 CFR §300.304; WAC 392-172A-03020. 

IEP Team: An IEP team is composed of: the parent(s) of the student; not less than one 
regular education teacher of the student (if the student is, or may be, participating in the 
regular education environment); not less than one special education teacher or, where 
appropriate, not less than one special education provider of the student; a 
representative of the school district who is qualified to provide or supervise the provision 
of specially designed instruction, who is knowledgeable about the general education 
curriculum, and who is knowledgeable about the availability of district resources; an 
individual who can interpret the instructional implications of evaluation results (who may 
be one of the teachers or the district representative listed above); any individuals who 
have knowledge or special expertise regarding the student, including related services 
personnel; and when appropriate, the child.  34 CFR §300.321; WAC 392-172A-03095. 

IEP Definition: An IEP must contain a statement of: (a) the student’s present levels of 
academic achievement and functional performance; (b) measurable annual academic 
and functional goals designed to meet the student’s needs resulting from their disability; 
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(c) how the district will measure and report the student’s progress toward their annual 
IEP goals; (d) the special education services, related services, and supplementary aids 
to be provided to the student; (e) the extent to which the student will not participate with 
nondisabled students in the general education classroom and extracurricular or 
nonacademic activities; (f) any individual modifications necessary to measure the 
student’s academic achievement and functional performance on state or district-wide 
assessments; (g) ESY services, if necessary; (h) aversive interventions, if necessary; (i) 
the projected date when the services and program modifications will begin, and the 
anticipated frequency, location, and duration of those services and modifications; (j) 
beginning no later than the first IEP to be in effect when the student turns 16, 
appropriate, measurable postsecondary goals related to training, education, 
employment, and independent living skills; and (k) beginning no later than one year 
before the student reaches the age of majority (18), a statement that the student has 
been informed of the rights which will transfer to him or her on reaching the age of 
majority.  34 CFR §300.320; WAC 392-172A-03090. 

Student Eligible for Special Education: A student eligible for special education means a 
student who has been evaluated and determined to need special education because of 
having a disability in one of the following eligibility categories: Intellectual disability, a 
hearing impairment (including deafness), a speech or language impairment, a visual 
impairment (including blindness), an emotional behavioral disability, an orthopedic 
impairment, autism, traumatic brain injury, an other health impairment, a specific 
learning disability, deaf-blindness, multiple disabilities, or for students, three through 
eight, a developmental delay and who, because of the disability and adverse 
educational impact, has unique needs that cannot be addressed exclusively through 
education in general education classes with or without individual accommodations, and 
needs special education and related services.  If it is determined, through an 
appropriate evaluation, that a student has one of the disabilities identified in subsection 
(1)(a) of this section, but only needs a related service and not special education, the 
student is not a student eligible for special education under this chapter.  School 
districts and other public agencies must be aware that they have obligations under other 
federal and state civil rights laws and rules, including 29 U.S.C. 764, RCW 49.60.030, 
and 43 U.S.C. 12101 that apply to students who have a disability regardless of the 
student's eligibility for special education and related services.  Speech and language 
pathology, audiology, physical therapy, and occupational therapy services, may be 
provided as specially designed instruction, if the student requires those therapies as 
specially designed instruction, and meets the eligibility requirements which include a 
disability, adverse educational impact and need for specially designed instruction.  They 
are provided as a related service under WAC 392-172A-01155 when the service is 
required to allow the student to benefit from specially designed instruction.  34 CFR 
§300.8; WAC 392-172A-01035. 

Definition of Special Education: Special education means specially designed instruction, 
at no cost to the parents, to meet the unique needs of a student eligible for special 
education, including instruction conducted in the classroom, in the home, in hospitals 
and institutions, and in other settings; and instruction in physical education. Special 
education includes: the provision of speech-language pathology, occupational therapy, 
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audiology, and physical therapy service as defined in WAC 392-172A-01155 when it 
meets the criteria in WAC 392-172A-01035 (1)(c); travel training; and vocational 
education.  Specially designed instruction means adapting, as appropriate to the needs 
of an eligible student, the content, methodology, or delivery of instruction: to address the 
unique needs of the student that result from the student’s disability; and to ensure 
access of the student to the general curriculum, so that the student can meet the 
educational standards within the jurisdiction of the public agency that apply to all 
students.  34 CFR §300.39; WAC 392-172A-01175. 

Related Services: Related services means transportation and such developmental, 
corrective, and other supportive services as are required to assist a student eligible for 
special education to benefit from special education, and includes speech-language 
pathology and audiology services, interpreting services, psychological services, physical 
and occupational therapy, recreation, including therapeutic recreation, early 
identification and assessment of disabilities in students, counseling services, including 
rehabilitation counseling, orientation and mobility services, and medical services for 
diagnostic or evaluation purposes.  Related services in the area of audiology include: 
identification of students with hearing loss; determination of the range, nature, and 
degree of hearing loss, including referral for medical or other professional attention for 
the habilitation of hearing; and the provision of habilitative activities, such as language 
habilitation, auditory training, speech reading (lip reading), hearing evaluation, and 
speech conservation; creation and administration of programs for prevention of hearing 
loss; counseling and guidance of students, parents, and teachers regarding hearing 
loss; and determination of students' needs for group and individual amplification, 
selecting and fitting an appropriate aid, and evaluating the effectiveness of amplification. 
34 CFR §300.34(a); WAC 392-172A-01155. 

Consideration of Special Factors: In developing, reviewing and revising each student’s 
individualized education program (IEP), the team must: consider the use of positive 
behavioral interventions and supports and other strategies to address the student’s 
behavior; consider the language needs of the student; in the case of a student who is 
blind or visually impaired, provide for instruction in Braille and the use of Braille unless 
the IEP team determines, after an evaluation of the student’s needs, that instruction in 
or the use of Braille is not appropriate for the student; consider the communication 
needs of the student, and in the case of a student who is deaf or hard of hearing, the 
student’s language and communication needs, opportunities for direct communications 
with peers and professional personnel in the student’s language and communication 
mode, academic level, and full range of needs including opportunities for direct 
instruction in the student’s mode of language and communication; and, whether the 
student needs assistive technology devices and services.  34 CFR §300.324; WAC 392-
172A-03110. 

Placements: When determining the educational placement of a student eligible for 
special education including a preschool student, the placement decision shall be 
determined annually and made by a group of persons, including the parents, and other 
persons knowledgeable about the student, the evaluation data, and the placement 
options. The selection of the appropriate placement for each student shall be based 
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upon: (a) The student's IEP; (b) The least restrictive environment requirements 
contained in WAC 392-172A-02050 through 392-172A-02070, including this section; (c) 
The placement option(s) that provides a reasonably high probability of assisting the 
student to attain his or her annual goals; and (d) A consideration of any potential 
harmful effect on the student or on the quality of services which he or she needs.  
Unless the IEP of a student requires some other arrangement, the student shall be 
educated in the school that he or she would attend if nondisabled. In the event the 
student needs other arrangements, placement shall be as close as possible to the 
student's home. A student shall not be removed from education in age-appropriate 
general classrooms solely because of needed modifications in the general education 
curriculum.  34 CFR §300.116; WAC 392-172A-02060. 

FINDINGS OF FACT 

1. The Student is currently three years old, and has moderately severe to severe 
hearing loss in her right ear, and moderately severe to mild hearing loss in her left 
ear.  As a result, the Student has worn hearing aids since she was two months old.   
The Student communicates using both spoken English, and American Sign 
Language (ASL). 

2. In the fall of 2015, the Student was two years old and received IDEA Part C birth-to-
three services in the areas of expressive and receptive communication.  The Student 
did not receive services in any other areas.  The Student’s individualized family 
services plan (ISFP) provided for communication services for 60 minutes 4 times 
monthly, which the Student received at either her home, or her private daycare.  The 
services were provided by a Part C provider/teacher for students with deafness and 
focused on principals of ASL. 

3. On November 13, 2015, the Student was referred to the District for special education 
services under IDEA Part B. 

4. On December 4, 2015, the District held a referral meeting with the Parents to 
discuss evaluating the Student for Part B services. 

5. On December 9, 2015, the Student’s Part C provider/teacher of students with 
deafness completed an assessment of the Student, and then issued a report on 
January 22, 2016.  The report recommended that the Student continue to have 
annual hearing tests and checkups with her audiologist, and that the family continue 
to teach her advocacy skills regarding the use of her hearing aids as well as 
accessibility to her environment.  Additionally, the report stated: 

[The Student’s] parents have identified bilingual use of American Sign Language and 
spoken English as the critical focus in [the Student’s] next phase of development.  
She is progressing just at age level for ASL expressive and receptive use, and above 
age level in spoken language expressive and receptive use.  Her parents are 
confident that she will continue to do well with both languages on a social 
communicative level, and now want to look at her language development at an 
academic language use level and see which environment best supports her 
academic development to prepare her for kindergarten and beyond. 
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It is recommended that a bilingual approach be taken with regard to [the Student’s] 
academic and social experience.  [The Student] would benefit greatly in a classroom 
environment that used ASL as the mode of instruction and social play.  Her parents 
are concerned that in a noisy classroom environment spoken language will be more 
difficult for [the Student] to access.  They are also excited and curious to see what 
kind of expressive ASL growth will be seen when [the Student] is immersed in an 
ASL environment such as a supportive bilingual classroom setting. 

It is also recommended that the family have the opportunity to explore a secondary 
community preschool classroom to provide [the Student] with a classroom setting 
that used spoken language for the mode of instruction.  Her parents want to give [the 
Student] the opportunity to experience both types of instruction in order to observe 
her and see what she prefers as her main mode of communication and which type of 
academic instruction best suits her, supports her needs, and helps her thrive as the 
family prepare[s] for kindergarten.  By providing opportunities in both a spoken 
language classroom and a bilingual ASL/English classroom, [the Student] will have 
every opportunity to expand her use of both languages, learn how to navigate her 
language use in a variety of settings, as well as provide her with supportive and 
inclusive academic and social environments.  Giving her both opportunities to learn 
in two different language environment[s] is imperative to letting the adults in her life 
see what language she prefers in her academic environment and which environment 
is conducive to her having the most access to her education and her peers. 

6. The District was on break December 21, 2015 through January 1, 2016. 

7. On January 4, 2016, the District sent the Parents prior written notice, proposing to 
initiate a special education evaluation.  The notice stated that an audiologist was 
needed for the evaluation. 

8. On January 15, 2016, the District sent the Parents a letter, stating that an 
appointment had been scheduled for January 26, 2016 to determine the Student’s 
need for special education services. 

9. On January 25, 2016, the Part C provider/teacher of students with deafness emailed 
a copy of her January 22, 2016 report to a District psychologist. 

10. On January 26, 2016, the Student’s mother signed consent for the District’s initial 
evaluation for the Student.  The consent form stated that assessments would be 
conducted in the areas of audiology, fine motor, medical-physical, gross motor, 
motor, social/behavior, cognitive-pre-academics, adaptive/life skills, and 
communication. 

11. Also on January 26, 2016, District staff conducted assessments in the areas of 
adaptive/life skills, cognitive-pre-academics, communication, fine motor, gross 
motor, social/behavior, and medical/health.   The District’s audiologist (audiologist 1) 
did not conduct any assessments of the Student in the area of audiology, but did 
review the report provided by the Part C provider/teacher of students with deafness. 
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12. On January 28, 2016, the Student’s mother emailed the District’s administrator of the 
deaf and hard of hearing program, the administrator for early childhood special 
education (early childhood administrator), the interim student ADA coordinator, and 
the director of special education and attached a letter expressing concerns about the 
Student’s evaluation. 

In the letter, the Parents stated that on January 26, 2016, the Student was evaluated 
by the District’s preschool assessment team and that at the conclusion of the 
evaluation, the Parents were informed that the Student was not eligible for specially 
designed instruction.  However, the Parents felt that the evaluation was not 
conducted according to what they considered to be best practices for a deaf student.  
The Parents stated that the evaluation team had found evidence of typical 
development in regard to the Student’s cognitive functioning, speech and language 
development, fine and gross motor skills, adaptive functioning, and social skills, 
which the Parents had expected.  The Parents recognized that the findings made it 
“challenging to understand” what supports were appropriate for the Student, and 
wanted to provide additional information “to ensure that forward progress [was] 
made in a timely manner.”  The Parents then stated that the Student had a 
diagnosed and documented disability which met the definition of deafness under 
WAC 392-172A-01035.  The Parents also stated: 

As her parents, we have made a decision for [the Student] to use hearing aides, 
which she has done since the age of 2.5 months.  However, she may determine as 
she becomes more capable of making decisions for herself that she does not find 
hearing aids to be a fluid and appropriate way for her to communicate most 
effectively.  Research clearly shows, the window for learning language is early in 
development; therefore, we believe that it is imperative for her to have access to 
both ASL and spoken English so that she is able to make the choice about how she 
will most effectively communicate with those around her and learn as time goes on.  
It is possible to think of [the Student’s] hearing aids as a window for teaching her 
spoken language.  However, they do not change that she is Deaf. 

The Parents then raised concerns that there were not any individuals involved in the 
Student’s evaluation that had appropriate training or background in deaf education, 
and that the Student’s ability to listen was not evaluated in a thorough and 
appropriate manner.  The Parents believed that a functional listening evaluation 
(FLE) needed to be completed to gain informed insight into how the Student may 
hear and understand given a spectrum of listening environments. Instead, the 
Parents stated the Student had been examined in “her ability to speak and to some 
extent, her ability to listen in an ideal listening environment (i.e. one on one in a quiet 
room).”  The Parents also stated that the concepts that were measured related to the 
Student’s spoken language and had been presented to her in both ASL and spoken 
English.  This made it “extremely challenging” to determine if she knew these 
concepts due to her spoken English skills, or if the ASL has helped her to 
understand and develop knowledge in both languages.  Additionally, the Parents 
expressed concern that a typical classroom was not an ideal listening environment 
for a student with a hearing loss, as it was difficult for the Student to attend in 
environments that were loud and had distractions, and that in those types of 
environments the Student had difficulty orienting to the person talking and following 
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directions, and became less engaged in the activity, and more easily frustrated.  The 
Parents also stated that in a classroom setting, accommodations such as seating 
near the teacher and an FM system may serve to support the Student, but were not 
enough to ensure that she had full access to the available instruction and learning.  
The Parents believed that the Student should have access to an educational 
environment that would present information in a fully accessible language, which at 
that time, was ASL.  The Parent also believed it was appropriate to see how the 
Student was able to function in a school setting that used spoken English.  The 
Parents also stated that they wanted to meet to discuss moving forward with an 
appropriate plan that combined spoken English and ASL as soon as possible. 

13. On February 4, 2016, the Student’s mother emailed the District administrator of the 
deaf and hard of hearing program to follow up on her January 28, 2016 email.  The 
mother stated that she had not yet received a response to her prior email, and had 
attempted to contact the administrator by phone over the last several days, but had 
been unable to leave a voice message.   The mother asked that the administrator 
call her as soon as possible. 

14. On February 5, 2016, the District early childhood administrator emailed the Student’s 
mother stating that she had met with the administrator for the deaf and hard of 
hearing program to try to come up with a plan for the Student.  The early childhood 
administrator stated that at that time, the Student did not meet the three “prongs of 
qualification for special education services.  Although she does have a diagnosed 
disability, she does not demonstrate an adverse impact and does not demonstrate a 
need for specially designed instruction.”  The early childhood administrator also 
stated that the administrator for the deaf and hard of hearing program was reaching 
out to the executive director of the Washington State School for the Deaf (WSSD) for 
“technical assistance” around the matter, and that it may be that the Student was 
more appropriately identified as a student who needed Section 504 
accommodations.  However, because the District did not offer universal preschool, 
the early childhood administrator indicated it was challenging to figure out how to 
provide 504 accommodations.  The early childhood administrator then stated that 
either she or the administrator for the deaf and hard of hearing program would 
contact the Parents by the end of the following week. 

15. In response, the Student’s mother stated that the Parents disagreed that a 
determination regarding adverse educational impact could be made at that point, as 
the evaluation was not thorough enough to support that conclusion, which the 
Parents had outlined in their January 28 letter.  The mother then stated that she 
would appreciate a phone call so she could be part of the conversation.  The early 
childhood administrator then agreed to call the mother. 

16. Based on the documentation in this complaint, the District agreed to conduct a FLE 
of the Student to address the Parent’s concerns.  The evaluation occurred on 
February 25, 2016 at the Student’s daycare, and was conducted by audiologist 1 
and another District audiologist (audiologist 2). 
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17. On February 12, 2016, the early childhood administrator emailed the Student’s 
mother and several District staff members, proposing to meet on March 1 or March 
8, 2016, to review the results of the Student’s evaluation.  The early childhood 
administrator also stated that she had asked a school psychologist for the deaf and 
hard of hearing program to look over the Student’s evaluation information and 
provide input.  A meeting was later scheduled for March 1, 2016. 

18. On February 29, 2016, the Student’s mother emailed the early childhood 
administrator and other staff members requesting a copy of the Student’s evaluation 
report to review prior to the meeting.  The Parent also stated that the Student had 
been seen by her private audiologist the prior week, and that she would share 
information from the appointment with the staff members.  Later that day, the school 
psychologist who was coordinating the Student’s evaluation sent the mother a draft 
copy of the evaluation report.  The draft evaluation stated that the Student was not 
eligible for special education services, as she did not meet initial eligibility criteria.  
The draft included information regarding the functional listening evaluation (FLE) that 
had been conducted on February 25, 2016.  Attached to the draft was a prior written 
notice dated March 1, 2016, stating that the District was refusing to initiate an 
eligibility category. 

19. On March 1, 2016, the Student’s evaluation group met to review the results of the 
Student’s evaluation.  According to the District’s response to this complaint and 
other documentation, the following people attended the meeting: 

• Parents 
• Audiologist 1 
• Speech and language pathologist 
• Occupational therapist 
• Physical therapist 
• School nurse 
• School psychologist 
• Student’s Part C provider/teacher of students with deafness 

Based on the District’s March 16, 2016 prior written notice, at the March 1 meeting, 
the group determined the Student was now eligible for special education, and 
discussed providing the Student with special education services in the area of 
audiology, specifically self-advocacy.  Additionally, audiologist 1, audiologist 2, and 
the Student’s Part C provider/teacher of students with deafness discussed 
completing some “additional procedures (FLE) to aide in educational planning and 
would notify the school psychologist when the evaluation would be closed.” 

20. On March 3 through 7, 2016, audiologist 1 and the Student’s mother exchanged 
emails about scheduling a meeting to develop the Student’s initial individualized 
education program (IEP), and agreed the meeting would occur on April 4, 2016.   
However, the meeting was then rescheduled to allow the District psychologist for the 
deaf and hard of hearing program to attend. 
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21. On March 8, 2016, the Student’s mother emailed audiologist 1 and included 
information about the Student’s strengths and areas of challenge.  The mother 
stated that the Parents had a wealth of knowledge related to the Student’s everyday 
performance, and would like to see the information included in the Student’s 
evaluation report, and the present levels of performance in her IEP.  In response, 
audiologist 1 stated that she would attach the information to the Student’s IEP, and 
refer to the attachment in the IEP.   The Parents’ observations stated: 

We observe that [the Student] typically responds to spoken language very well in our 
home.  While she has utilized hearing aids since 2.5 months old, we believe her 
response to spoken language is due in large part to the optimal living environment 
that we create.  Our house is typically very quiet.  We rarely use noisy and distracting 
electronics, such as the television, and we have very good lighting in our spaces.  
This gives [the Student] high-quality access to both our body language and our 
mouth movements.  We've observed that she uses many coping strategies that 
assist her with understanding spoken language.  For example she uses context, 
watches our mouths when we are speaking, and has strong eye contact and joint 
eye-gaze.  We regularly communicate using ASL because it often seems to be more 
effective or appropriate than spoken language.  Some examples of those times 
include when [the Student] is frustrated or upset, if the noise levels in the house rise 
significantly, and for routines that she is not able to use her hearing aids (i.e. baths 
and going to bed). 

The Parents also reiterated the Student’s difficulty attending in loud and distracting 
environments, and provided examples of environments where this occurred.  The 
Parents also stated that: 

[The Student] has had access to ASL and spoken English since a very early age 
[and] we use each to reinforce the other.  We have observed that we often need to 
use ASL with [the Student] when she is not able to understand concepts in English.  
For example, when singing songs, there have been many times that [the Student] 
has struggled significantly with accurately singing the words until the concepts are 
presented in ASL.  This has allowed her immediate access and understanding of the 
particular concept so she can sing the words of the song with accuracy. 

22. On March 10, 2016, the Student’s Part C provider/teacher of students with deafness 
conducted another FLE assessment of the Student at her private daycare.  On 
March 14, 2016, the Part C provider/teacher for students with deafness emailed 
audiologist 1 and attached a copy of the assessment report.  The assessment report 
stated that the Student had been tested using the word intelligibility by picture 
identification (WIPI) test, which was designed for receptive spoken language, but 
was easily modified to present the language in ASL.  The report stated that the 
assessment outcomes showed that the Student correctly identified eighty percent of 
the signs presented to her, but missed some signs that required more context in 
ASL.  The report also stated that the Student did “well with her receptive ASL skills” 
given that the “test was not administered as it [was] intended, and that the way in 
which the language had to be presented to make the test similar to the WIPI used for 
receptive auditory skills.”  The Part C teacher/provider, felt that the assessment was 
a good representation of the Student’s receptive ASL ability.  However, with context 
and expansion, two critical components of ASL structure, the Student scores higher 
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on her receptive ASL skills.  The report also stated that the Student’s January 22, 
2016 evaluation report was attached, and should be reviewed. 

23. On March 16, 2016, the District completed prior written notice, proposing to initiate 
the Student’s eligibility category.  It is unclear from the District’s documentation if the 
notice was sent to the Parents that day.  A copy of the notice was provided to the 
Parents via email on March 22, 2016. 

24. Also on March 16, 2016, the Student’s mother emailed the District administrator for 
the deaf and hard of hearing program and copied the District executive director for 
WSSD.  The mother stated that the Parents had concerns as the District moved 
forward with planning appropriate intervention services for the Student, and that they 
wanted the administrator to be fully informed of what was going on so they could 
discuss it further.  The mother then referenced two items which she had attached to 
the email: 

• Parent reflections prior to IEP 
• Parent observations for the Student’s evaluation and IEP provided to the evaluation 

group on March 8, 2016 (see finding of fact no. 21) 

The mother stated that the Parents hoped the information helped the administrator 
understand their concerns, and what they felt were in the Student’s best interests to 
access appropriate support.  The mother also stated that she had additional 
documentation from the Student’s Part C provider she was willing to provide if the 
administrator had not already seen it. 

25. The Parents’ reflections included much of the same information included in their 
January 28, 2016 letter (see finding of fact no. 12).  The reflections also stated that: 

Data from the functional listening evaluation completed through the [District] provides 
meaningful information the IEP team needs to consider.  The data has confounding 
variables that make it difficult to interpret (her age, not having a normative 
comparison sample, distractibility, etc.). However, it still provides important and 
valuable information regarding [the Student’s] current access to information in both 
visual (ASL) and spoken (English) form.  The data shows that [the Student] is able to 
access less spoken language (70% accuracy) than sign language (80% accuracy) in 
an idea listening environment.  Regarding spoken English, when noise or distance is 
added to the equation, her performance decreased substantially (55% accuracy).  
Then with the addition of noise and distance, her accuracy decrease further still 
(30% accuracy).  This is an unacceptable level of access.  Based on our experience 
so far, we do not believe that an FM system and seating accommodations will be 
enough to ensure that [the Student] has full access to the learning environment in a 
typical neighborhood preschool.  Studies indicate that significant amounts of learning 
occur from incidental learning.  With the evidence related to [the Student’s] functional 
listening, we do not believe that she will have adequate access to the entire learning 
environment.  This especially relates to her access to peers and social 
communication. A significant amount of preschool learning still involves play both in 
the classroom and at recess/outdoors.  When [the Student] is not directly involved in 
specific learning activities, we want her to have the same access to overhearing 
information that her peers will have.  There is evidence that [the Student] will not be 
able to do that at this time (whether due to not hearing the information or not listening 
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to the information is less important than understanding that at this time it is not fully 
accessible). 

Regardless of the cause (not listening or not hearing), it is evident that there is 
currently an adverse impact on her ability to access the information, instruction, and 
social communication in a preschool setting.  As the evaluation indicates, she is 
eligible for services to support listening skills.  While these skills are being taught, 
[the Student] needs to have full access to information. She will have full access 
through a visual language (ASL) that is not impacted by either listening or hearing.  
As [the Student] gets older we will then be able to analyze additional data and make 
better-informed decisions on how to continue intervention services.  Intervention 
needs to be provided that addresses the possibility of both not listening and not 
hearing.  This will make certain that [the Student] has appropriate supports in place 
and will not fall behind her peers.  As research clearly shows, the window for learning 
language is early in development;  therefore, we believe that is imperative for her to 
have access to both ASL and spoken English, so that she is able to use either or 
both fluidly and fluently as her hearing and access to spoken language may require. 

26. On March 22, 2016, the Student’s mother emailed the District school psychologist, 
audiologist 1, and the early childhood administrator, asking for a final copy of the 
Student’s evaluation report.  The mother also asked that the District provide a draft 
copy of the Student’s IEP so the Parents could review it before the IEP meeting.   In 
response, the school psychologist provided a copy of the evaluation report later that 
day. 

27. The Student’s District evaluation report is dated March 16, 2016.  The District 
evaluation report states that the Student is eligible to receive special education 
services under the category of hearing impairment.  The report recommended the 
Student receive specially designed instruction in the area of audiology with a focus 
on self-advocacy, including communication strategies and technology advocacy.  
The District evaluation report included some information from the Part C January 22, 
2016 evaluation report, but did not include any of the recommendations from the 
report.  The District evaluation report also included information from the Student’s 
FLE conducted on February 25, but did not include information from the WIPI 
assessment conducted on March 10, by the Part C provider/teacher of students with 
deafness. 

28. Also on March 22, 2016, the Student’s mother emailed the District administrator of 
the deaf and hard of hearing program to follow up on her March 16 email.  The 
mother stated that she had not yet heard back from the administrator, and had 
attempted to call him that day, but could not leave a message.  The mother asked 
that the administrator please get in touch with her.  In response, the administrator 
apologized for the delay, and thanked the mother for the information she had 
provided.  The administrator stated that it had been his understanding that the 
Parents’ concerns had been addressed by the District’s preschool services 
administrator.  The administrator had spoken with the early childhood administrator 
about the Student “along the way” and had deferred to the early childhood 
administrator, and stated that no further concerns had been voiced until the mother’s 
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recent email.  The administrator then provided an alternate phone number so the 
mother could contact him to discuss the Parents’ concerns. 

29. On March 23, 2016, audiologist 1 emailed the Student’s mother and provided a draft 
copy of the Student’s IEP. 

30. On March 28, 2016, the Student’s IEP team met to develop the Student’s initial IEP.  
The following people attended the IEP meeting: 

• Parents 
• Early childhood administrator 
• Student‘s Part C provider/teacher of students with deafness 
• Audiologist 1 
• Audiologist 2 
• District teacher of students with deafness 
• School psychologist for the deaf and hard of hearing program 
• Administrator of the deaf and hard of hearing program 

Based on the District’s March 30, 2016 prior written notice, at the meeting, the 
District offered “an itinerant services model” of providing specially designed 
instruction in audiology/aural habilitation 30 minutes 3 times monthly at either a 
District location, the family’s selected preschool, or the Student’s private daycare, 
and to provide an ear-level FM system.  The Parents disagreed with the proposed 
services, and rejected the offer because they felt the Student could not “continue to 
progress at the same rate without the level of support of a preschool.”  The District 
also offered to provide an itinerant paraeducator who was a native ASL signer, to 
support the Student’s ASL development at the private preschool, but the Parents 
rejected that offer because they felt that the paraeducator support would not be 
enough to support the Student’s progress.  The Parents then proposed an in-District 
placement in an ASL/bilingual preschool, but the District rejected the proposal 
because the “team” did not feel that the Student required this level of support to 
make progress.  The prior written notice also stated that the District and the Parents 
were in agreement on the IEP “team considerations, present levels, and the 
measurable annual goals”, and that since the team had not yet come to an 
agreement on where the services would be delivered, another meeting was 
scheduled for April 2, 2016.1 

31. The Student’s IEP includes two annual goals in the area of audiology.  The goals are 
as follows: 

• When given a situation when some or all of the information is not heard, the Student 
will use a communication repair strategy to obtain missed information improving the 
ability to self-advocate from 0/5 observed opportunities to 4/5 observed opportunities 
as measured by therapist data log and skills observation. 

• When given a situation in which the FM system is not connected (synched) the 
Student will indicate the need to be connected to the FM system improving the ability 

                                                           
1 The District’s March 30, 2016 prior written notice stated that the meeting would occur on April 2, 2016.  
However, the meeting occurred on April 4, 2016. 
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to self-advocate for FM listening needs from 0/5 observed opportunities to 4/5 
observed opportunities as measured by therapist log, skills observations. 

The IEP provided for the use of an ear-level FM system as an accommodation, and 
stated that the Student would receive specially designed instruction in the area of 
audiology for 30 minutes 3 times monthly in a general education setting.  The IEP 
stated that the Student attended a private daycare and would receive her audiology 
services in that setting, or in a parentally placed preschool. 

32. On April 4, 2016, the IEP team met a second time to discuss the Student’s 
placement.  According to the District’s response to this complaint, the following 
people attended the meeting: 

• Parents 
• Early childhood administrator 
• Part C provider/teacher for students with deafness 
• Audiologist 1 
• School psychologist for the deaf and hard of hearing program 
• Administrator of the deaf and hard of hearing program 

33. On April 5, 2016, the Student’s mother emailed the District administrator of the deaf 
and hard of hearing program and the early childhood administrator, asking when the 
District would complete additional assessments of the Student, and what the timeline 
for the assessments would be.  The mother stated that the Student would turn three 
years old the following week, and the Parents wanted her to have uninterrupted 
access to intervention, language, communication, and instruction.  The mother also 
stated that in addition to the ASL evaluation and more robust FLE, the Parents 
wanted to complete parent questionnaires that took into consideration their 
observations of the Student’s listening and hearing abilities.  The Parents had 
already described their observations thoroughly, but it seemed that the qualitative 
data they provided was not being given adequate consideration.  The mother also 
stated that the Parents disagreed that the services offered by the District were 
appropriate, as they did not address how to ensure the Student had complete 
access to spoken language in the classroom.  However, the Parents wanted to sign 
consent for the initial placement in special education so the Student could begin 
services on April 18, 2016, when the District returned from spring break. 

34. On April 7, 2016, the Student’s mother sent the District administrator of the deaf and 
hard of hearing program and the early childhood administrator a follow-up email, 
stating that the Parents wanted to have an IEP meeting to sign consent for 
placement, and proposed holding the meeting on April 18, 2016.  The mother then 
reiterated that the Parents did not agree that the services being suggested were 
adequate, but would still like to start the services at that time.  The mother also 
stated that at the IEP meeting, the Parents wanted to further discuss an appropriate 
placement for the Student, in hopes that an agreement could be reached.  A meeting 
was later scheduled for April 18, 2016. 

35. The District was on break April 11-15, 2016. 
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36. On April 18, 2016, the Student’s IEP team again met to discuss the Student’s IEP 
and placement.  According to the District’s response to this complaint, the following 
people attended the meeting…  

• Parents 
• Early childhood administrator 
• Student’s Part C teacher of students with deafness 
• Audiologist 1 
• Administrator of the deaf and hard of hearing program 
• Executive director for WSSD 

At the meeting, the Student’s mother signed consent for the Student to receive 
special education services.  Attached to the consent form was a dissenting 
statement written by the Parents which outlined the reasons the Parents believed a 
preschool program with instruction and classroom communication in ASL was 
appropriate to meet the Student’s needs.  The reasons included: 

• The Student had a diagnosed and documented disability. 
• The Student had benefited from intensive and consistent early intervention which 

had promoted and supported her current functioning.  Removal of the services was 
inappropriate and was damaging to her continued development.  Supports and 
special education for the Student should allow for development that was similar to 
same age peers.  The Student’s current functioning indicates that the supports and 
services are working and appropriate, and did not indicate the supports should be 
“ripped out” and replaced with a “wait and see” if the Student struggles approach. 

• The Parents’ observation of the Student had seemed to be disregarded and viewed 
as less important data when deciding an appropriate placement. 

• The FLE indicated that the Student is not fully accessing spoken language even in a 
ideal listening environment (70%), and that her access diminished substantially when 
either background noise or distance was introduced (55%).  Her access was 
severely compromised when background noise and distance were introduced (30%).  
Preschool classrooms were full of many loud children, which was exactly the type of 
situation the Student demonstrated the most challenge with.  Though FLE data and 
the Parents’ observations were being included in the report, it is was if the Student’s 
hearing loss was being disregarded as the reason for the difficulties.  Instead, her 
ability to listen and focus were being called into question.  This was a negligent and 
inappropriate interpretation as it was already clearly documented that the Student 
had significant hearing loss, which should be assumed to be compromising her 
access to spoken language. 

• The least restrictive environment for the Student must be viewed through a different 
lens than for many other students, as her hearing loss and difficulty accessing both 
the direct instruction, incidental learning, and social communication or a preschooler, 
makes an ASL preschool setting a less restrictive placement due to her ability to fully 
access all communication and language in the classroom. 

• Use of hearing aids and an FM system were assistive tools, but did not make the 
Student “hearing” or ensure that auditory input was comprehensible.  The FM system 
would also not allow the Student full access to her peers, since much of the learning 
in the preschool is accomplished through play with peers. 

37. Also on April 18, 2016, the District completed prior written notice, proposing to 
initiate the Student’s IEP.  The notice stated that the Parents had signed consent for 
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services.  The notice also stated that based on the evaluation report, dated March 
16, 2016, the Student was found eligible to receive specially designed instruction in 
audiology/aural habilitation.  The notice stated that the initial IEP meeting was held 
on March 30, 2016, at which time no agreement could be reached regarding 
placement.  A subsequent meeting was held on April 4, 2016 and once again, no 
agreement could be reached regarding placement.  Additionally, the notice stated 
that the Parents wanted the Student to begin receiving specially designed instruction 
in audiology at her private daycare, but the Parents continued to disagree with the 
Student’s placement.  The Parents had also requested a reevaluation with a focus 
on assessing the Student’s ASL abilities.  The notice stated that the District would 
“partner” with the Center for Childhood Deafness and Hearing Loss (CDHL) to 
complete the ASL assessments. 

38. On April 19, 2016, the early childhood administrator emailed the Parents and 
attached a prior written notice and a consent form for an “assessment revision”.  The 
April 19, 2016 prior written notice stated that the District was proposing to initiate an 
assessment revision to add an ASL evaluation.  The notice also stated that the 
Parents and the District members of the IEP team disagreed about the level and 
nature of special education supports the Student needed, and that further evaluation 
would be used to help clarify her needs.  The consent form stated that assessments 
would be conducted in the area of ASL.  Later that day, the early childhood 
administrator sent the Parents a second email and attached a request for 
authorization for release of health care records, so the District could receive records 
from CDHL. 

39. On April 21, 2016, the Student’s mother emailed the District early childhood 
administrator and attached the signed consent form and the release for records.  On 
the consent form, the Parents wrote that they wanted the Student to be assessed in 
the areas of expressive and receptive ASL skills, ASL comprehension, ASL social 
communication, ASL grammar and use of classifiers and motion.  The next day, the 
mother emailed the administrator a copy of the Student’s District enrollment 
paperwork. 

40. On April 26, 2016, audiologist 1 began providing the Student audiology services at 
her private daycare.  According to the District’s response to this complaint, the 
Student also received services on May 3, 10, 17, and 31, and June 7 and 16. 

41. On May 16, 2016, the Student’s mother emailed the District administrator of the deaf 
and hard of hearing program, the early childhood administrator, audiologist 1, and 
the school psychologist for the deaf and hard of hearing program.  The mother 
stated that she was uncertain who was coordinating the Student’s assessment 
revision.  The mother also stated that she had been informed that CDHL would have 
the evaluation report completed by June 6 or 7, and that since the evaluation was 
due by June 9, 2016, she was hoping to have the evaluation meeting on June 9.  
The mother also stated that she was checking to see if the executive director for the 
WSSD could attend a June 9 meeting.  Later that day, the mother exchanged emails 
with the school psychologist, and agreed to extend the date of the evaluation 
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meeting to June 13, to allow the school psychologist to attend the meeting, as the 
Parents believed it was important that the psychologist attend the meeting. 

42. On May 23, 2016, the Student’s mother emailed the District administrator of the deaf 
and hard of hearing program, the early childhood administrator, audiologist 1, and 
the school psychologist for the deaf and hard of hearing program, asking if the 
Student’s IEP meeting could also take place on June 13, 2016.  In response, the 
school psychologist agreed to hold both meetings on June 13.  Audiologist 1 later 
stated that she could only stay for one hour, but the team could continue without her. 

43. On June 7, 2016, the Student’s mother and audiologist 1 exchanged emails about 
the Student using an FM system over the summer, and audiologist 1 agreed that the 
family could use the FM system during the summer. 

44. On June 7, 2016, the outreach ASL specialist from CDHL emailed the Student’s 
mother a copy of the Student’s ASL evaluation report.  The next day, the Student’s 
mother emailed the report to the District administrator of the deaf and hard of 
hearing program, the early childhood administrator, audiologist 1, and the school 
psychologist for the deaf and hard of hearing program. 

45. The ASL evaluation report stated the Student was “sharp, and cognitively ready to 
initiate ASL development at the novice level.”  The report stated her quick exposure 
and acquisition to a sign presented during the evaluation “suggests her capacity to 
acquire ASL rapidly.  Her biggest challenge is (1) to have consistent access to a 
variety of fluent ASL language models, and (2) placement in a peer environment that 
uses ASL.  Inconsistent use and exposure to ASL in a variety of contexts has the 
potential to impact her ability to acquire ASL as a fully accessible language.”  The 
evaluation report recommended that the Student receive regular monitoring of her 
ASL usage from a variety of fluent language models to help continue to develop 
natural, age appropriate ASL skills, and that the Student would benefit from 
interactions and instruction in both social and academic ASL from fluent ASL 
signers, both peers and adults across a variety of context, both inside and outside of 
school. 

The report also recommended that the Student: 
Would benefit from a clear bilingual language plan to support the acquisition of both 
ASL and English.  This plan views ASL and English as equal, rich languages that 
offer meaningful human expression and interaction.  Language separation should 
occur, that is, language application times are dedicated specifically for ASL and for 
English.  There should be designated times for ASL language activities (no voicing) 
and English language activities as well as times for teaching how to use ASL-English 
bilingual strategies.  [The Student] needs clear, fluent language modeling to learn 
both the form and function of the languages.  To avoid code mixing (language 
confusion), bilingual strategies should be taught to help [the Student] learn how to 
use code switching between ASL and English. 

The report also stated that possible IEP goals could focus on: 
• Storytelling and narrative, using full clauses (sentences) 
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• Non-manual signals 
• Classifiers, 
• Parameters (handshape, location, movement, palm orientation) 
• Group activities 

The report also said that the Student should be provided language models to 
accomplish the following:  building ASL lexicon (vocabulary), developing BICS 
mastery in ASL, observing social registers that fit a variety of interactions, eye-gaze 
activities using self-assessment videos on iPads or other recording devices, and 
observing successful code-switching strategies for both ASL and English.  The 
report also provided suggested modifications and accommodations. These included: 

• Providing opportunities for cultural awareness and self advocacy training. 
• Creating opportunities for students to naturally engage with the Student, using eye 

contact, written cues or even interactive apps that support collaborative learning via 
visual exercises.  The key is to build increasingly independent effective 
communication skills and collaboration with less assistance from adults as 
reasonably possible. 

• Provide a variety of ASL-fluent language models.  The Student will learn best from 
peers who are learning to negotiate language strategies.  Authentic, age appropriate 
conversation should be the focus of the BICS (conversational language) 
development, and better prepare the Student for CALP (academic language) and 
development. 

• Group activities should be modified to allow for auditory access to information. 
• Provide an ASL language coach to work with a Student on specialized hobbies or 

skills, to develop conversational skills in ASL. 
• Consider placement in a fully bilingual ASL and English program which can provide 

access to age appropriate language interaction, both socially and academically. In 
this setting, the Student can have access to incidental learning. 

46.  On June 13, 2016, the Student’s IEP team met to review the results of the Student’s 
ASL evaluation from CDHL.  According to the District’s response to the complaint, 
the following people attended the meeting: 

• Parents 
• Early childhood administrator 
• Audiologist 1 
• School psychologist for the deaf and hard of hearing program 
• Administrator of the deaf and hard of hearing program 
• Executive director for the WSSD 
• Outreach ASL specialist from CDHL 

  The District’s documentation in this complaint does not contain any meeting notes 
or a prior written notice regarding the June 13, 2016 meeting. 

47. On June 17, 2016, the Parents filed this citizen complaint. 

48. On June 20, 2016, the District school psychologist for the deaf and hard of hearing 
program emailed the Student’s mother, stating that as the mother was aware, the 
June 13 meeting had ended abruptly with strong disagreement.  The school 
psychologist also stated that the early childhood administrator had stated that she 
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would write a prior written notice by the end of the day on June 13, 2016 with more 
information about next steps, but the District computer system did not show that one 
was completed.  The school psychologist had also emailed the early childhood 
administrator and the administrator for the deaf and hard of hearing program about 
next steps, but had not yet heard back.  The school psychologist stated that he could 
not “wrap up the current assessment revision with the way it is right now” and that he 
would no longer be able to assist the Parents as he was leaving his position with the 
District.  The school psychologist had provided all of the assessment revision 
paperwork to the early childhood administrator and the administrator for the deaf and 
hard of hearing program, and stated that the Parents should contact those staff 
members if they had any further questions. 

49. In response, the Student’s mother thanked the school psychologist for the update, 
and stated that the Parents felt that the “string of meetings” had not been productive, 
and that there had not been a very open dialogue between team members in 
determining an appropriate placement for the Student.  From the Parents’ 
perspective, there had been many members of the team (the school psychologist, 
the District teacher of students with the deafness, the Student’s Part C 
provider/teacher of students with deafness, the executive director for the WSSD, and 
themselves) who had pointed out the benefits and appropriateness of a placement in 
a ASL preschool, but those thoughts seemed to have been “bulldozed over by 
[District] administrators”.  The mother also stated that she continued to be frustrated 
that she was not updated with notices in a timely manner.   The Parents were 
expecting to hear from the early childhood administrator or the administrator for the 
deaf and hard of hearing program on June 13 or 14, but had not received an update 
from them regarding a final decision and a prior written notice.  The mother stated 
that she would contact the staff members for an update. 

50. The District’s 2015-2016 school year ended on June 24, 2016. 

CONCLUSIONS 

Issue 1: Evaluation Procedures – The District failed to follow evaluation procedures.  
The purpose of the initial evaluation is to determine whether a child is eligible for special 
education and related services as well as the nature and extent of the special education 
and related services required for the student to make educational progress.  The child 
must be assessed in all areas related to his or her suspected disability, and the 
evaluation must include a variety of assessment tools as well as information provided by 
the parents that may assist in determining whether the student is eligible to receive 
special education services, and the subsequent content of the student’s IEP.  On 
January 26, 2016, the District provided the Parents with a consent form, which stated 
that the District would conduct assessments in multiple areas, including the area of 
audiology.  However, the District did not initially conduct any assessments in the area of 
audiology, but instead, relied on a review of data and information from the Student’s 
prior medical records and the Student’s Part C January 22, 2016 evaluation report.  
While the District was required to take that information into account in determining the 
Student’s eligibility for special education, the District was also required to conduct its 
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own assessments, given that the consent form indicated additional data was needed to 
establish initial eligibility.  While the District later rectified this error, it is noted that it did 
so in response to the Parents’ expressed disagreement with the comprehensive nature 
of the audiology portion of the Student’s evaluation.  Additionally, at the March 1, 2016 
evaluation meeting, the evaluation group determined that an additional assessment 
would be completed by the Student’s Part C provider/teacher of students with deafness, 
indicating that the District’s evaluation may not have adequately assessed the Student’s 
abilities.  However, the results of that additional assessment were not included in the 
Student’s evaluation report.  In addition, the audiology section of the report did not 
include any of information provided by the Parents on March 8, 2016, regarding the 
Student’s current listening and communication skills.  It should be noted that this 
Student uses both ASL and spoken English as a result of her hearing impairment, which 
presents a unique programming and placement challenge for the District.  Therefore, a 
comprehensive evaluation and thoughtful deliberation is needed to adequately provide a 
program to meet the Student’s unique needs. 

In their complaint, the Parents also alleged that the evaluation group did not include 
appropriate personnel, because the only individual on the team with experience working 
with students with hearing impairments was audiologist 1, who the Parents believed did 
not have appropriate experience with school based services.  There is no requirement 
that personnel conducting assessments for an evaluation have experience working with 
students who have unique manifestations of a particular disability, but instead that 
personnel are qualified professionals.  OSPI has verified through a review that all 
personnel who conducted assessments are part of the Student’s initial evaluation met 
state certification requirements. 

Issue 2: Composition of the IEP Team – In the Parents’ complaint they alleged that 
the District failed to include a teacher of students with deafness at all IEP meetings.  An 
IEP team must include not less than one special education teacher or, where 
appropriate, not less than one special education service provider for the student.  Here, 
a teacher of students with deafness attended the March 28, 2016 IEP meeting.  While 
that teacher did not attend the three subsequent IEP meetings on April 4, April 18, and 
June 13, audiologist 1 did attend the meetings, which fulfilled the District’s obligation to 
have at least one special education service provider attend the IEP meetings.  The 
District followed procedures for ensuring the composition of the IEP team at IEP 
meeting held during the 2015-2016 school year. 

Issue 3: IEP Development – An IEP must include a statement of specially designed 
instruction and related services, if necessary, to be provided to the student.  Specially 
designed instruction means adapting, as appropriate to the needs of an eligible student, 
the content, methodology, or delivery of instruction: to address the unique needs of the 
student that result from the student’s disability.  Audiology services may be provided as 
specially designed instruction, but only if the student requires the audiology as specially 
designed instruction, and the student otherwise meets the eligibility requirements which 
includes the presence of a disability, an adverse educational impact as a result of the 
disability, and a need for specially designed instruction as a result of the adverse 
educational impact.  Based on the Student’s April 18, 2016 IEP it is unclear if the 
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Student is actually receiving specially designed instruction. The Student’s annual IEP 
goals do not clearly describe specially designed instruction, but instead, are more 
reflective of related services for 30 minutes, three times a month.  Audiology as a 
related service includes the provision of language habilitation and determining a 
student’s need for individual or group amplification. The IDEA is clear that students who 
only need related services are not eligible for special education under WAC 392-172A-
01035.  Therefore, the District will hold a meeting prior to the beginning of the District’s 
preschool school year to review all available information from the Parents, completed 
assessments from other sources such as CDHL, and any other applicable information to 
determine if the Student is eligible for special education and requires specially designed 
instruction.  If the Student is determined eligible for special education, the District will 
develop an IEP that clearly describes the specially designed instruction that will be 
provided to the Student. 

Issue 4: Placement Procedures – Based on the information in March 2016 evaluation 
report and the Student’s April 18, 2016 IEP, the District followed procedures for 
determining the Student’s placement, as the March 2016 evaluation report only 
recommended the Student receive specially designed instruction in the area of 
audiology.  Therefore, at the time of the determination in April 2016 a placement in in an 
ASL program would not have been supported by the Student’s evaluation and IEP. 
However, given the recommendations in the June 2016 ASL evaluation report from 
CDHL, it is possible that the Student’s placement could now include ASL preschool and 
spoken English programs as components of her individualized education program that 
are evaluated at three, six, and nine month intervals. 

CORRECTIVE ACTIONS 

On September 26, 2016, the District will provide documentation to OSPI that the 
following corrective action has been completed. 

STUDENT SPECIFIC: 
Prior to the beginning of the District’s preschool school year, the District will hold an IEP  
meeting to review all available information from the Parents, completed assessments 
from other sources such as CDHL, and any other applicable information to determine if 
the Student is eligible for special education and requires specially designed instruction.  
If the Student is determined eligible for special education, the District will develop an 
IEP that clearly describes the specially designed instruction that will be provided to the 
Student, and the IEP team will determine a placement.  By September 26, 2016, the 
District will submit 1) a copy of any meeting invitations; and 2) a copy of any related 
prior written notices.  If applicable the District will also provide a copy of the Student’s 
new IEP. 

DISTRICT SPECIFIC: 
NONE 
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The District will submit a completed copy of the Corrective Action Plan (CAP) Matrix 
documenting the specific actions it has taken to address the violations and will attach 
any other supporting documents or required information. 

NOTE: The district may request an electronic version of the matrix by e-mailing Thinh 
Le at Thinh.Le@k12.wa.us. 

Dated this ____ day of August, 2016 

Douglas H. Gill, Ed. D. 
Assistant Superintendent 
Special Education 
PO BOX 47200 
Olympia, WA 98504-7200 

THIS WRITTEN DECISION CONCLUDES OSPI’S INVESTIGATION OF THIS 
COMPLAINT 

IDEA provides mechanisms for resolution of disputes affecting the rights of special 
education students.  This decision may not be appealed.  However, parents (or adult 
students) and school districts may raise any matter addressed in this decision that 
pertains to the identification, evaluation, placement, or provision of FAPE to a student in 
a due process hearing.  Decisions issued in due process hearings may be appealed.  
Statutes of limitations apply to due process hearings.  Parties should consult legal 
counsel for more information about filing a due process hearing.  Parents (or adult 
students) and districts may also use the mediation process to resolve disputes.  The 
state regulations addressing mediation and due process hearings are found at WAC 
392-172A-05060 through 05075 (mediation) and WAC 392-172A-05080 through 05125 
(due process hearings.) 
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