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SPECIAL EDUCATION CITIZEN COMPLAINT (SECC) NO.  16-52 

PROCEDURAL HISTORY 

On June 13, 2016, the Office of Superintendent of Public Instruction (OSPI) received a 
Special Education Citizen Complaint from the parent (Parent) of a student (Student) 
attending the Yelm School District (District).  The Parent alleged that the District violated 
the Individuals with Disabilities Education Act (IDEA), or a regulation implementing the 
IDEA, with regard to the Student’s education. 

On June 14, 2016, OSPI acknowledged receipt of this complaint and forwarded a copy 
of it to the District Superintendent on the same day.  OSPI asked the District to respond 
to the allegations made in the complaint. 

On June 29, 2016, OSPI received the District’s response to the complaint and 
forwarded it to the Parent on June 30, 2016.  OSPI invited the Parent to reply with any 
information she had that was inconsistent with the District’s information. 

On July 11, 2016, OSPI received the Parent’s reply and forwarded that reply to the 
District on the same day. 

OSPI considered all of the information provided by the Parent and the District as part of 
its investigation. 

OVERVIEW 

During the 2015-2016 school year, the Student attended a developmental preschool 
program at a District elementary school and was eligible for special education services 
under the category of autism.  The Student’s individualized education program (IEP) in 
effect at the beginning of the 2015-2016 school year stated that although the Student 
had made steady pre-academic progress, he displayed physical aggression, climbed in 
the classroom, and had to be watched at all times because he frequently tried to elope.  
The Student’s IEP provided several accommodations, including visual cues, locks 
and/or alarms on doors, and constant supervision, but did not provide for a 1:1 
paraeducator.  In December 2015, the Student had a behavioral incident and his special 
education teacher briefly restrained him before he calmed.  The District informed the 
Parent that restraint had occurred both verbally and via a restraint report.  In January 
2016, the Student had three more behavioral incidents where his special education 
teacher or the classroom paraeducator briefly restrained him before he calmed.  The 
District again informed the Parent that restraint had occurred both verbally and via a 
restraint report.  The District then conducted a new functional behavioral analysis (FBA) 
and developed a new behavioral intervention plan (BIP) for the Student.  In February 
2016, the Student bit his special education teacher, and she responded by slapping the 
Student with the back of her hand.  The same day, the District removed the special 
education teacher from the classroom for the remainder of the 2015-2016 school year.  
Although the District informed the Parent that an incident had occurred, the District did 
not provide the Parent with a restraint report as it had for the previous incidences 
involving restraint.  In May 2016, the Student’s IEP team developed the Student’s 
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annual IEP, including two service matrices, one for the remainder of the 2015-2016 
school year, and another for the 2016-2017 school year, when the Student would attend 
kindergarten at another District elementary school.  The Student’s 2015-2016 services 
remained the same, but the Student’s 2016-2017 services included an increase in 
services and paraeducator support.  The Parent alleged that the District did not provide 
the Student with the paraeducator support included in his IEP and improperly restrained 
the Student.  The District denied the allegations. 

SCOPE OF INVESTIGATION 

The investigation was limited to a review of whether the allegations made in the 
complaint demonstrate a violation of Part B of the IDEA, its implementing federal 
regulations, or corresponding state regulations.  It did not extend to a review of 
allegations related to unprofessional conduct as the IDEA does not authorize the 
Special Education Section of OSPI to investigate allegations of unprofessional conduct. 

ISSUES 

1. Did the District provide the Student with paraeducator support consistent with his 
individualized education program (IEP) in place during the 2015-2016 school year? 

2. Did the District use restraint with the Student consistent with WAC 392-172A-02110? 

LEGAL STANDARDS 

Implementation: Each district must ensure it provides all services in a student’s IEP, 
consistent with the student’s needs as described in that IEP.  34 CFR §300.323; WAC 
392-172A-03105. 

Prohibited Practices: School district personnel are prohibited from using aversive 
interventions with a student eligible for special education, and are prohibited from 
physically restraining or isolating any student, except when the student's behavior poses 
an imminent likelihood of serious harm.  There are certain practices that are manifestly 
inappropriate by reason of their offensive nature or their potential negative physical 
consequences, or their illegality. The purpose of this section is to prohibit the use of 
certain practices with students eligible for special education as follows: electric current, 
delay or denial of food or liquid customarily served, force or restraint that is either 
unreasonable under the circumstances or deemed to be an unreasonable form of 
corporal punishment as a matter of state law.  State law prohibitions include: throwing, 
kicking, burning, or cutting a student; striking a student with a closed fist; shaking a 
student under age three; interfering with a student's breathing; threatening a student 
with a deadly weapon; any other act that is likely to cause bodily harm to a student 
greater than transient pain or minor temporary marks.  This list is not intended to be 
exhaustive or to imply that unlisted practices are permissible.  WAC 392-172A-02076. 

Likelihood of Serious Harm: Likelihood of serious harm as defined in RCW 70.96B.010 
means:  (1) A substantial risk that:  (a) Physical harm will be inflicted by a person upon 
his or her own person, as evidenced by threats or attempts to commit suicide, or inflict 
physical harm on oneself;  (b) Physical harm will be inflicted by a person upon another, 
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as evidenced by behavior that has caused such harm or that places another person or 
persons in reasonable fear of sustaining such harm; or (c) Physical harm will be inflicted 
by a person upon the property of others, as evidenced by behavior that has caused 
substantial loss or damage to the property of others; or (2) The person has threatened 
the physical safety of another and has a history of one or more violent acts.  WAC 392-
172A-01109. 

Restraint: Restraint as defined in RCW 28A.600.485 means: Physical intervention or 
force used to control a student, including the use of a restraint device to restrict a 
student's freedom of movement. It does not include appropriate use of a prescribed 
medical, orthopedic, or therapeutic device when used as intended, such as to achieve 
proper body position, balance, or alignment, or to permit a student to participate in 
activities safely. WAC 392-172A-01162 

FINDINGS OF FACT 

1. During the 2015-2016 school year, the Student attended a developmental preschool 
program at a District elementary school and was eligible for special education 
services under the category of autism. 

2. The District completed the Student’s initial evaluation on June 10, 2014, when the 
Student was three years old.  The evaluation report stated the Student’s motor skills 
were comparable to same aged peers, but revealed significant delays in language 
and cognition.  The report recommended the Student be found eligible under the 
category of autism, and receive services for pre-academics, adaptive skills, social 
skills, and communication. 

3. On May 13, 2015, the Student’s IEP team, including the Parent, developed the 
Student’s annual individualized education program (IEP).  This was the IEP in effect 
at the beginning of the 2015-2016 school year.  The present levels of performance 
stated the Student had been in the District’s developmental preschool for a year, and 
had made steady growth, including meeting his pre-academic objective, but he 
displayed physical aggression, climbed “on anything,” and had to be watched at all 
times because he tried to elope.  The Student’s IEP included annual goals for pre-
academic skills, social skills, adaptive/self-help skills, and communication, and 
provided the Student with the following specially designed instruction delivered in a 
special education setting: 

• Pre-Academic Skills – 200 minutes per week 
• Adaptive/Self-Help Skills – 200 minutes per week 
• Social Skills – 200 minutes per week, and 
• Communication – 30 minutes per week 

The Student’s IEP also provided several accommodations, including: 
• Visual cues with verbal instructions 
• A visual timer for transitions 
• A visual schedule and/or picture schedule 
• Extra time to process information 
• Locks and/or alarms on doors, and 
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• Constant supervision to prevent the Student from dangerous climbing and escaping 

The Student’s IEP also included parent notification procedures following any use of 
restraint or isolation.  The notification procedures stated that the District would make 
reasonable efforts to notify the Parent of any incidents of isolation and restraint 
verbally within 24 hours, would send written notification within 5 business days, and 
would review the incident with the Parent and the Student within 10 days to address 
the behaviors that led to isolation and/or restraint. 

4. Also on May 13, 2015, the Student’s IEP team, including the Parent, reviewed the 
behavioral intervention plan (BIP) in place for the Student.  The Student’s IEP team 
revised the Student’s BIP to discontinue a provision for noise cancelling 
headphones, and also discontinued a provision for the Student to transition before or 
after his peers, noting that the Student was now transitioning well.  The Student’s 
IEP team agreed to continue several other components of the Student’s BIP, while 
monitoring those provisions for effectiveness. 

5. September 8, 2015 was the first day of the 2015-2016 school year, and the Student 
continued to attend a developmental preschool program at a District elementary 
school. 

6. On December 18, 2015, the Student went to a large motor area on the preschool 
grounds, removed his clothing, and began playing on the play structure.  Staff 
allowed the Student to continue playing, but frequently used visual cues to prompt 
the Student to get dressed, and offered food to encourage/reinforce his compliance.  
However, the Student did not respond to the prompts or get dressed.  Eventually, 
the Student’s special education teacher encouraged the Student to get dressed 
because all of the students in the preschool program were participating in a holiday 
event.  The Student then became aggressive, pursuing his special education 
teacher, and attempting to pinch, bite, and kick her.  The Student’s special education 
teacher used a one-person seated hold to restrain the Student’s arms and legs for 
approximately 5 minutes, until the Student calmed.  The District informed the Parent 
verbally the same day. 

7. December 18, 2015 was the last school day before the District’s winter vacation, and 
school resumed on January 4, 2016. 

8. On January 5, 2016, the Student’s special education teacher submitted a restraint 
incident report to the school principal regarding the Student’s December 18, 2015 
behavioral incident. 

9. Also on January 5, 2016, the Student wanted to put his head and hands in the toilet 
after toileting, but the classroom paraeducator prevented him, causing the Student to 
become physically aggressive.  The classroom paraeducator used verbal reminders 
for the Student to have “safe hands,” but the verbal reminders were not effective, 
and the classroom paraeducator used a seated upper limb (crisscross) restraint 3 
times, for about 15 seconds each time, before the Student calmed. 
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10. On January 6, 2016, the school principal informed the Parent verbally about the 
Student’s January 5, 2016 behavioral incident. 

11. On January 7, 2016, the Student’s special education teacher submitted a restraint 
incident report to the school principal regarding the Student’s January 5, 2016 
behavioral incident.  Also on January 7, 2016, the school principal sent a letter to the 
Parent, informing her of the Student’s December 18, 2015 behavioral incident.  The 
letter stated that the Student’s special education teacher restrained the Student, 
using a forearm/seated restraint for approximately 5 minutes.  On the same day, the 
school principal sent a separate letter to the Parent, informing her of the Student’s 
January 5, 2016 behavioral incident.  The letter stated that the classroom 
paraeducator restrained the Student, using a seated upper limb restraint, 3 times, for 
15 seconds each time. 

12. On January 11, 2016, the Student had 2 behavioral incidents (at 12:50pm and 
2:20pm), both involving the Student becoming physically aggressive while the 
classroom paraeducator helped the Student redress after the Student had removed 
his clothes.  In the first incident, the Student’s special education teacher told the 
Student to have “safe legs,” but needed to hold the Student’s legs for approximately 
2 minutes.  In the second incident, the Student’s special education teacher held the 
Student’s forearms for approximately 2 minutes, before the Student calmed.  The 
Student’s special education teacher submitted a restraint incident report to the 
school principal regarding the Student’s behavioral incident on the same day.  
Additionally, the school principal informed the Parent verbally about the incidents on 
the same day. 

13. On January 12, 2016, the school principal sent a letter to the Parent, informing her of 
the Student’s January 11, 2016 behavioral incidents.  The letter stated that the 
Student’s special education teacher restrained the Student for an approximate total 
of 4 minutes. 

14. Also on January 12, 2016, the District provided the Parent with prior written notice, 
proposing to conduct a functional behavioral assessment (FBA) of the Student and 
review and revise his BIP.  The notice stated that the Student’s IEP team was 
concerned about the Student’s aggression and disrobing, and the positive behavioral 
supports that the Student’s providers had been using with the Student had not been 
effective.  The notice stated that the District proposed reviewing school records, 
observing the Student in class, and collaborating with the Parent and the Student’s 
private providers as part of the FBA. 

15. On February 25, 2016, members of the Student’s IEP team, including the Parent, 
discussed the Student’s FBA, and developed a new BIP for the Student.  The 
Student’s new BIP identified aggressive behavior as interfering with the Student’s 
education, and described the Student’s aggressive behavior to include hitting, 
kicking, head-butting, scratching, biting, pinching, digging into skin with fingernails, 
and pushing over shelves in the classroom.  The BIP stated that the Student was 
observed to be aggressive with staff and with other students, and his aggressive 
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behavior occurred between twice and 10 times per day.  The BIP included functional 
alternatives, event/antecedent strategies to prevent the behavior, and teaching 
strategies for responding to the behavior.  Additionally, the BIP included reinforcing 
responses for the Student’s positive behaviors, and consequence responses for the 
Student’s aggressive behaviors.  The consequence responses included, ignoring the 
behavior, if it was not a danger to the Student or others, changing the demand, if the 
Student was not compliant (e.g. point to a visual cue instead of verbalizing), and 
redirecting the Student by singing the songs listed in the reinforcing responses. 

16. On February 26, 2016, the Student severely bit his special education teacher when 
she attempted to stop him from taking off his clothes.1  The Student’s special 
education teacher then hit the Student, using the back of her hand, giving the 
Student a black-eye.  According to the Parent, the Student’s special education 
teacher contacted the Parent, stating the Student was “out of control,” and 
requesting that the Parent take the Student home.  Also according to the Parent, 
when she arrived at school, the Student’s special education teacher provided a 
skewed account of what had occurred, but as the Parent and the Student were 
leaving the school, the classroom paraeducator told the Parent what had happened 
in the classroom.  According to the Parent, she later telephoned the school principal 
and then met with the school principal, either the same day or the next day. 

17. Also on February 26, 2016, the District placed the Student’s special education 
teacher on administrate leave, and a substitute special education teacher fulfilled her 
duties.2  The District did not make a restraint/isolation report regarding the incident, 
because it did not consider this to be incidence of an emergency use of restraint or 
isolation, but an issue of unprofessional practice.  According to the District, after 
removing the special education teacher from the classroom, the District’s human 
resources office, not the special education department, was tasked with resolving 
the issue. 

18. On April 6, 2016, members of the Student’s IEP team, including the Parent, 
reviewed the Student’s BIP, and determined to continue implementing the Student’s 
current BIP without changes.  The notes for this meeting stated that although the 
BIP was implemented on February 26, 2016, it was implemented with support of a 
substitute teacher, because the special education teacher who helped develop the 
Student’s current BIP was on leave. 

19. On May 4, 2016, the Student’s IEP team, including the Parent, developed the 
Student’s annual IEP.  The present levels of performance stated the Student had 
shown solid pre-academic learning, but he continued to be aggressive with staff and 
other students, had significant problems with staying dressed, and continued to be a 

                                                           
1 Although the Parent’s complaint stated this incident occurred on February 25, 2016, other 
documentation indicated that this incident occurred on February 26, 2016. 

2 The District hired a third party private investigator to conduct a professional practice investigation, and 
the special education teacher’s administrative leave continued for the remainder of the 2015-2016 school 
year. 
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“master of escape.”  The Student’s IEP included two service matrices, delineating 
the Student’s specially designed instruction.  The first service matrix was to be in 
effect for the remainder of the 2015-2016 school year, and contained identical 
provisions as the Student’s May 2015 IEP.  The second service matrix was to be in 
effect from September 1, 2016 to May 3, 2017, when the Student would attend 
kindergarten at a different District elementary school.  The Student’s services for the 
2016-2017 school year included the following services, all located in a special 
education setting: 

• Pre-Academic Skills – 1,050 minutes per week 
• Adaptive/Self-Help Skills – 355 minutes per week 
• Social Skills – 355 minutes per week, and 
• Communication – 30 minutes per week 

The Student’s services for the 2016-2017 also included the following supplementary 
service: 

• Paraeducator support within arm’s length in event of elopement 

Additionally, the Student’s services for the 2016-2017 school year provided several 
accommodations, including: 

• “First/ Then” cues with visuals 
• Visual/gestural cues with verbal instructions 
• A visual schedule 
• Individualized /small group instruction 
• Preferential seating 
• Scheduled breaks 
• Social stories 
• Paraeducator support within arm’s length to intervene during elopement 
• Alarms on all doors 
• Window and door locks to deter from escaping 

20. On May 5, 2016, the District provided the Parent with prior written notice, proposing 
to implement the Student’s annual IEP.  Additionally, the notice stated that the 
Student’s IEP team agreed that there were valid safety concerns for the Student, 
based on the Student’s elopement, and the District needed to address those safety 
concerns for the 2016-2017 school year.  The notice stated that the school speech 
language pathologist (SLP) recommended that the Parent contact the District special 
services director directly to discuss providing the Student with a 1:1 paraeducator for 
the 2016-2017 school year, and also to discuss installing locks on the windows and 
doors of the Student’s kindergarten classroom.  The notice stated that in the interim, 
the Student’s IEP team agreed to add a provision to the Student’s 2016-2017 IEP 
service matrix for paraeducator support within arm’s length of the Student. 

21. On May 16, 2016, the Student had 3 brief incidents between 1:15pm and 1:35pm.  
Each incident began when the Student started to undress and the classroom 
paraeducator told him, “clothes stay on.”  The Student then started to hit, kick, bite, 
scratch, and pinch, and the classroom paraeducator called the Student’s special 
education teacher for help.  In each incident, the Student’s special education teacher 
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and the classroom paraeducator held the Student with a two-person hold for less 
than 30 seconds, and the Student quickly de-escalated.  The Student’s special 
education teacher verbally informed the Parent of the incidents the same day.  
Additionally, the Student’s special education teacher submitted a restraint incident 
report to the school principal regarding the Student’s behavioral incident on the 
same day. 

22. Also on May 16, 2016, the Student’s special education teacher emailed the District 
special services director and the school principal, providing them with a copy of the 
prior written notice given to the Parent after the Student’s May 4, 2016 IEP team 
meeting. 

23. On May 18, 2016, the school principal sent a letter to the Parent, informing her of the 
Student’s May 16, 2016 behavioral incidents.  The letter stated that the Student’s 
special education teacher and the classroom paraeducator restrained the Student, 
using a two-person hold, 3 times over the course of the day, each hold lasting 
approximately 20 seconds. 

CONCLUSIONS 

1. Paraeducator Support: The documentation substantiates that the District provided 
the Student with the paraeducator support specified in the Student’s IEP.  The 
Student’s May 13, 2015 IEP, in effect for the majority of 2015-2016 school year, did 
not include a provision for paraeducator support.  Although the Student’s May 4, 
2016 IEP does provide the Student with paraeducator support, that support is 
specific to the 2016-2017 school year, when the Student will attend kindergarten at 
another District elementary school. 

2. Restraint: The documentation substantiates that the District’s use of restraint with 
the Student was consistent with WAC 392-172A-02110.  The District restrained the 
Student only when his physical aggression showed an imminent likelihood serious 
harm, and ceased restraint as soon as the Student calmed.  Additionally, the District 
promptly provided the Parent with both verbal notification and a written report, 
detailing the Student’s restraint.  The focus of the Parent’s complaint is that she 
never received a restraint or isolation report for the February 26, 2016 incident.  
However, the incident on February 26, 2016, involving a special education teacher’s 
striking the Student, was a matter of professional conduct, not sanctioned or 
condoned by the District, it was not an emergency restraint.  Although it is 
understandable that the Parent wanted a written report of the incident, special 
education laws and procedures do not govern matters of professional practice. 

CORRECTIVE ACTION 

STUDENT SPECIFIC: None. 

DISTRICT SPECIFIC: None. 
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RECOMMENDATIONS 

OSPI notes that the District’s notification information form uses the term “aversive 
interventions” to refer to emergency restraint and isolation when the student’s behavior 
poses an imminent likelihood of serious harm.  OSPI recommends that the District 
update its forms, and use the terms “restraint and isolation” instead of “aversive 
interventions” on its notification forms.  WAC 392-172A-02076 prohibits districts from 
the use of restraint and isolation for purported therapeutic, pedagogical, or disciplinary 
purposes, which prohibited use is associated with the term “aversive intervention.” 

Additionally, OSPI recommends that the District propose developing emergency 
protocols for the Student, and with other students, whose behaviors include potentially 
dangerous behaviors.  WAC 392-172A-02105. 

Dated this ____ day of August, 2016 

Douglas H. Gill, Ed. D. 
Assistant Superintendent 
Special Education 
PO BOX 47200 
Olympia, WA 98504-7200 

THIS WRITTEN DECISION CONCLUDES OSPI’S INVESTIGATION OF THIS 
COMPLAINT 

IDEA provides mechanisms for resolution of disputes affecting the rights of special 
education students.  This decision may not be appealed.  However, parents (or adult 
students) and school districts may raise any matter addressed in this decision that 
pertains to the identification, evaluation, placement, or provision of FAPE to a student in 
a due process hearing.  Decisions issued in due process hearings may be appealed.  
Statutes of limitations apply to due process hearings.  Parties should consult legal 
counsel for more information about filing a due process hearing.  Parents (or adult 
students) and districts may also use the mediation process to resolve disputes.  The 
state regulations addressing mediation and due process hearings are found at WAC 
392-172A-05060 through 05075 (mediation) and WAC 392-172A-05080 through 05125 
(due process hearings.) 
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