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SPECIAL EDUCATION CITIZEN COMPLAINT (SECC) NO.  16-37 

PROCEDURAL HISTORY 

On May 10, 2016, the Office of Superintendent of Public Instruction (OSPI) received a 
Special Education Citizen Complaint from the parent (Parent) of a student (Student) 
attending the Vancouver School District (District) and another complainant.  The Parent 
alleged that the District violated the Individuals with Disabilities Education Act (IDEA), or 
a regulation implementing the IDEA, with regard to the Student’s education. 

On May 10, 2016, OSPI acknowledged receipt of this complaint and forwarded a copy 
of it to the District Superintendent on the same day.  OSPI asked the District to respond 
to the allegations made in the complaint. 

Also on May 10, 2016, OSPI informed the Parent and the non-parent complainant that 
OSPI could not share the Student’s information with the non-parent complainant, unless 
OSPI received a signed release from the Parent.  OSPI never received such a release. 

On May 31, 2016, OSPI received the District’s response to the complaint and forwarded 
it to the Parent on June 1, 2016.  OSPI invited the Parent to reply with any information 
she had that was inconsistent with the District’s information. 

On June 13, 2016, OSPI received the Parent’s reply and forwarded that reply to the 
District on the same day. 

OSPI considered all of the information provided by the Parent and the District as part of 
its investigation. 

OVERVIEW 

During the 2014-2015 school year, the Student attended second grade at a District 
elementary school, and was eligible for special education services under the category of 
developmental delay.  At the end of the 2014-2015 school year, the District proposed 
assigning the Student to another elementary school so that the Student could receive 
special education services in a self-contained classroom.  Although the Parent was 
concerned about the Student’s lack of progress, she did not agree with the change.  On 
September 1, 2015, the Parent filed a request for a special education due process 
hearing, requesting the Student “stay put” at his current school and in his current 
placement, pending the due process hearing and decision.  The Student then began 
attending third grade at the same District elementary school, and in the same placement 
he had attended during the 2014-2015 school year.  On September 16, 2015, the 
District and the Parent held a due process hearing resolution meeting, and entered into 
a signed, written agreement, resolving their disagreement.  The agreement stated that 
the Student would be tested to establish his baseline performance for reading, writing, 
mathematics, and communication and his individualized education program (IEP) team 
would develop benchmarks to measure whether the Student was making appropriate 
progress in his current placement.  The agreement stated that if the Student had not 
met the benchmarks by December 2015, the Parent would agree to enroll the Student in 
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the other District elementary school, where he could receive his services in a self-
contained classroom.  By December 2015, the Student did not reach his benchmarks, 
and in January 2016, the Parent enrolled the Student in the other District elementary 
school.  However, the Parent later unilaterally decided to enroll the Student in a private 
school.  The Parent alleged that the District did not implement the due process hearing 
resolution agreement.  The District denied the allegation. 

ISSUE 

1. Did the District implement the resolution agreement the parties entered into through 
the due process hearing request resolution process? 

LEGAL STANDARDS 

Enforcement of Due Process Resolution Agreements: Parents and districts may resolve 
issues that are raised when a parent files a due process hearing request through a 
resolution session.  The district is to hold a resolution session within 15 calendar days of 
receiving notice of the parent’s request for a due process hearing, unless the parties 
agree to waive the session.  If the parties are able to resolve some or all of the issues 
raised in the due process hearing request at the resolution session, they will write an 
agreement that is signed by the parent and a representative of the school district who 
has the authority to obligate the district.  A resolution agreement is voluntary, but also 
legally binding and enforceable in state or federal court. 34 CFR §300.510(d); WAC 
392-172A-05090.  The due process request will be dismissed if all issues have been 
resolved through a resolution agreement.  A parent may file a citizen complaint if he or 
she believes a district has failed to implement a due process resolution agreement.  34 
CFR §300.537; WAC 392-172A-05025. 

FINDINGS OF FACT 

1. During the 2014-2015 school year, the Student attended second grade at a District 
elementary school, and was eligible for special education services under the 
category of developmental delay. 

2. At the end of the 2014-2015 school year, the District proposed assigning the Student 
to another elementary school where the Student could receive his special education 
services in a self-contained classroom.  Although the Parent was concerned about 
the Student’s lack of progress, she did not agree with the proposed change. 

3. On September 1, 2015, the Parent filed a request for a special education due 
process hearing, alleging that the District violated the Individuals with Disabilities 
Education Act (IDEA), or a regulation implementing the IDEA, with regard to the 
Student’s education.  The Parent requested the Student “stay put” at his current 
elementary school and in his current placement, pending the due process hearing 
and decision. 
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4. September 2, 2015 was the first day of the 2015-2016 school year.  The Student 
began attending third grade at the same District elementary school as he attended 
during the 2014-2015 school year. 

5. On September 16, 2015, the District held a resolution session per the regulations 
governing due process hearing requests.  At that resolution session, the Parent and 
the District resolved their issues, entered into an agreement, and the Parent and the 
District signed the written agreement.  The agreement stated: 

• Until December 18, 2015, The Student would remain at his current elementary 
school with the program specified in his May 21, 2014 individualized education 
program (IEP).  After December 18, 2015, the Student’s program depended on 
whether the Student made progress, based on the benchmarks developed as part of 
the agreement. 

• The school would use specific curriculum-based measures to establish baseline data 
and benchmarks for the Student. 

• Based on the baseline data, the Student’s IEP team would meet as soon as possible 
and develop benchmarks for the Student.  These benchmarks would measure the 
Student’s academic progress, and were separate from the Student’s IEP goals.  
Whether the Student met these benchmarks would determine whether the Student 
continued at his current elementary school after December 18, 2015. 

• The Student’s IEP team would develop two benchmarks for writing, two for reading, 
two for mathematics, and one for communication/language. 

• Each benchmark would be based on the Student’s expected growth, as determined 
by the baseline data. 

• Progress toward the benchmarks would be measured monthly, using the same 
measures as those that established the benchmarks. 

• On October 12, November 12, and December 11, 2015, the District would provide 
the Parent with visual summaries of data, comparing the Student to his third-grade 
peers, and data showing the Student’s progress toward his benchmarks. 

• The District would conduct assessments to gather additional information to help in 
determining the appropriate educational strategies and placement.  Possible 
assessments included: a bilingual verbal ability assessment, an individual 
achievement test, behavioral rating scales, and an assistive technology screening. 

• Testing would begin after the resolution agreement was approved, and a bilingual 
school psychologist would conduct the assessments for the Student. 

• When the assessments were completed, the Student’s IEP team would meet, review 
the results, and consider appropriate action. 

• If the Student made progress by December 11, 2015, as measured by the 
benchmarks established as part of the agreement, the Student would continue at his 
current elementary school for the reminder of the 2015-2016 school year.  
Additionally, the Student’s IEP team, at his current elementary school, would 
convene and revise the Student’s IEP. 

• If the Student did not make progress by December 11, 2015, as measured by the 
benchmarks established as part of the agreement, and no revision of the 
benchmarks had occurred, the Parent agreed to enroll the Student in the other 
District elementary school, which had a self-contained classroom, for a program 
including the self-contained classroom and a third grade classroom, starting in 
January 2016.  Additionally, the Student’s IEP team associated with this other 
elementary school would convene and revise the Student’s May 21, 2014 IEP. 
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• The Parent would withdraw her due process petition. 
• The Parent and the District agreed to collaborate, work in good faith to identify the 

Student’s needs, and provide an appropriate public education for the Student. 

6. On September 17, 2015, an administrative law judge (ALJ) dismissed the Parent’s 
due process hearing request, at the request of both parties. 

7. On September 29, 2015, the Parent’s attorney emailed the District’s attorney, asking 
whether the testing had begun, and when the District would communicate about the 
Student’s baseline data and benchmarks.  The Parent’s attorney also clarified that 
the Parent’s understanding of the language provision for assessing the Student was 
that a bilingual school psychologist would test the Student in English, using Spanish 
only if the Student encountered difficulty.  The Parent’s attorney further stated that 
the Parent’s expectation was that the school psychologist would use Spanish, only 
to check whether the Student understood better in Spanish. 

8. On October 1, 2015, the District’s attorney responded to the Parent’s attorney, 
stating that the Student’s baseline testing had already begun, the District’s goal was 
to complete the Student’s baselines by October 9, 2015, and the District would share 
possible meeting dates soon.  The District’s attorney further stated that the District 
had the same understanding as the Parent of how the bilingual testing would occur. 

9. On October 8, 2015, the Student’s IEP team met and reviewed the Student’s initial 
performance on the specific curriculum-based measures, and determined the 
following baseline scores for the Student: 

Reading Comprehension Baseline Score: 50% 
Reading Fluency Baseline Score: 42 
Math Computation Baseline Score: 22 
Math Story Problems Baseline Score: 45% 
Writing Lower Case Letters Baseline Score: 20 
Writing Correct Sequences Baseline Score: 22% 
Communication (Supply Synonyms) Baseline Score: 27% 

The Student’s IEP team then developed projections of the Student’s progress, 
resulting in benchmark scores for the Student to obtain by December 2, 2015.1  The 
benchmarks included the following rationales. 
Reading Comprehension Benchmark Score: 80% 80% is independent 

achievement at that grade 
level. 

Reading Fluency Benchmark Score: 63 Average student growth is 21 
correct words per minute. 

Math Computation Benchmark Score: 31 .3 CD per week is average 

                                                           
1 The Documentation includes an agenda for this meeting, which stated that at the meeting, the Student’s 
IEP team would schedule additional dates to meet in November and December 2015.  Although the 
documentation does not address why the Student’s IEP team decided to change the date for measuring 
the Student’s progress against the benchmark from December 11, 2015 to December 2, 2015, that 
decision appears to have been made by consensus. 
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growth = 9 between fall and 
winter. 

Math Story Problems Benchmark Score: 75% 75% is approaching 
independent at this grade level. 

Writing Lower Case Letters Benchmark Score: 26 Writing lowercase letters is 
imperative, so mastery is 
needed. 

Writing Correct Sequences Benchmark Score: 45% 23% growth is considered 
average growth between fall 
and winter. 

Communication (Supply 
Synonyms) 

Benchmark Score: 80% on k-2 
level words. 

To advance vocabulary based 
on common core state 
standards and Tier ½ 
vocabulary. 

Also on October 9, 2015, the District proposed conducting a comprehensive 
reevaluation for the Student, given that the resolution agreement called for gathering 
additional information to help determine the appropriate educational strategies and 
placement for the Student.  The Parent consented on the same day. 

10. On October 14, 2015, the District probed the Student’s academic progress, using the 
same curriculum-based measures it used to establish baseline scores for the 
Student. 
 Baseline Score 10/14/15 Data Probe Benchmark Score 

Reading 
Comprehension 

50%  46% 80% 

Reading Fluency 42 40 63 

Math Computation  22 15 31 

Math Story Problems 45% 25% 75% 

Writing Lower Case 
Letters 

20 13 26 

Writing Correct 
Sequences 

22% 5% 45% 

Communication 
(Supply Synonyms) 

27% No Score Given 80% 

11. On October 28, 2015, the District again probed the Student’s academic progress, 
using the same curriculum-based measures it used to establish baselines for the 
Student. 
 Baseline Score 10/14/2015 Data 

Probe 
10/28/2015 Data 
Probe 

Benchmark 
Score 

Reading Comprehension 50%  46% 46% 80% 
Reading Fluency 42 40 50 63 
Math Computation  22 15 15 31 
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Math Story Problems 45% 25% 24% 75% 
Writing Lower Case 
Letters 

20 13 15 26 

Writing Correct 
Sequences 

22% 5% 13% 45% 

Communication (Supply 
Synonyms) 

27% No Score Given No Score Given 80% 

12. On November 4, 2015, the District probed the Student’s academic progress, using 
the same curriculum-based measures it used to establish baseline scores for the 
Student. 
 Baseline 

Score 
10/14/2015 
Data Probe 

10/28/2015 
Data Probe 

11/4/2015 
Data Probe 

Benchmark 
Score 

Reading 
Comprehension 

50%  46% 46% 44% 80% 

Reading Fluency 42 40 50 59 63 

Math Computation  22 15 15 14 31 

Math Story Problems 45% 25% 24% 32% 75% 

Writing Lower Case 
Letters 

20 13 15 17 26 

Writing Correct 
Sequences 

22% 5% 13% 16% 45% 

Communication 
(Supply Synonyms) 

27% No Score 
Given 

No Score 
Given 

66% 80% 

13. Also on November 4, 2015, the District provided the Parent with visual summaries of 
data comparing the Student to his third-grade peers, and data comparing the 
Student’s progress to his benchmarks. 

14. On November 18, 2015, the District again probed the Student’s academic progress, 
using the same curriculum-based measures it used to establish baseline scores for 
the Student. 
 Baseline 

Score         
10/14/15 

Data 
Probe 

10/28/15 
Data 
Probe 

11/4/15 
Data 

Probe 

11/18/15 
Data 
Probe 

Benchmark 
Score 

Reading 
Comprehension 

50%  46% 46% 44% 58% 80% 

Reading Fluency 42 40 50 59 60 63 
Math Computation  22 15 15 14 12 31 
Math Story 
Problems 

45% 25% 24% 32% 25% 75% 

Writing Lower Case 
Letters 

20 13 15 17 18 26 
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Writing Correct 
Sequences 

22% 5% 13% 16% 16% 45% 

Communication 
(Supply Synonyms) 

27% No Score 
Given 

No Score 
Given 

66% No Score 
Given 

80% 

15. On December 2, 2015, the District probed the Student’s academic progress, using 
the same curriculum-based measures it used to establish baseline scores for the 
Student. 
 Baseline 

Score 
10/14/15 
Data 
Probe 

10/28/15 
Data 
Probe 

11/4/15 
Data 
Probe 

11/18/15 
Data 
Probe 

12/2/15 
Data 
Probe 

Benchmark 
Score  

Reading 
Comprehension 

50%  46% 46% 44% 58% 45% 80% 

Reading 
Fluency 

42 40 50 59 60 61 63 

Math 
Computation 

 22 15 15 14 12 16 31 

Math Story 
Problems 

45% 25% 24% 32% 25% 23% 75% 

Writing Lower 
Case Letters 

20 13 15 17 18 18 26 

Writing Correct 
Sequences 

22% 5% 13% 16% 16% 16 45% 

Communication 
(Supply 
Synonyms) 

27% No 
Score 
Given 

No 
Score 
Given 

66% No 
Score 
Given 

60% 80% 

The speech language pathologist (SLP) provided the Student’s IEP team with 
additional information about the Student’s communication data point for December 
2, 2015.  The SLP stated that because the Student did not have an opportunity for 
speech therapy after the long Thanksgiving holiday weekend, the SLP provided the 
Student’s 11/24/2015 data point.  The SLP further stated that the 11/24/2015 data 
point was also taken after the Parent had an opportunity to work with the Student at 
home, using communication worksheets supplied by the SLP. 

16. Also on December 2, 2015, the Parent provided the District with a letter from the 
Student’s private tutor, expressing that the Student had been receiving tutoring for 
reading and mathematics, had made “great progress” in reading and progress, albeit 
slower progress, in mathematics.  The letter further emphasized that familiarity was 
important to the Student, and change did not serve the Student well. 

17. On December 4, 2015, the District completed the Student’s reevaluation.  The 
evaluation report noted that the Student had previously been eligible under the 
category of developmental delay and was turning nine that year.  The report stated 
the Student was eligible for special education services under the category of specific 
learning disability, using a discrepancy model.  The evaluation report stated the 
Student demonstrated significant delays in reading, writing, and mathematics.  The 
evaluation report also stated that some of the Student’s adaptive scores indicated 
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clinically significant levels of concern in the areas of learning problems and overall 
school problems.  The evaluation report further stated that the Student’s cognitive 
assessment scores indicated the Student was in the very low range for auditory 
processing ability, including both short term and long term memory.  However, the 
report stated that the Student’s fine motor skills assessment indicated that the 
Student no longer required occupational therapy (OT) to access his education.  The 
report stated that the Student’s specific learning disability had a negative impact on 
his ability to listen, speak, read, write, spell, and perform mathematical calculations, 
and recommended the Student receive services for reading, writing, mathematics, 
and adaptive skills. 

18. Also on December 4, 2015, the Student’s IEP team, including the Parent, met to 
review visual summaries of data comparing the Student to his third grade peers, and 
data showing the Student’s progress toward his benchmarks.  The Student’s IEP 
team agreed that the Student did not meet the established benchmarks in the 
resolution agreement, indicating that the Student had not been making sufficient 
progressing in his current placement.  Based on the terms of the resolution 
agreement, the Student’s IEP team determined that the Student would attend the 
other District elementary school, which had a self-contained classroom adjacent to a 
third grade classroom, starting after the winter holiday. 

19. On December 13, 2015, the Parent provided the other members of the Student’s IEP 
team with a letter, stating her concerns about the Student.  The letter stated that the 
Student’s private tutoring showed he was making progress, and the Parent wanted 
the Student to remain at his current elementary school, noting the Student’s 
assistive technology assessment was not yet completed, and there were additional 
accommodations she thought would be helpful for the Student. 

20. On December 14, 2015, the Student’s IEP team developed a new IEP for the 
Student.  The Student’s IEP team considered that the Student did not want to leave 
his current school, and he showed some progress in working with his private tutor.  
However, the Student’s IEP team also considered the results of the Student’s recent 
reevaluation and the testing done as part of the resolution agreement, which 
indicated that the Student could not keep pace with his expected learning due to his 
memory issues.  The Student’s IEP provided the Student with specially designed 
instruction for reading, writing, mathematics, and adaptive skills, and related 
services from a SLP.  The Student’s IEP stated the Student would spend 36.57% of 
his time in the general education setting. 

21. December 18, 2015 was the last day of school before the winter holiday, and school 
resumed on January 4, 2016. 

22. On January 4, 2016, the Student began attending the other District elementary 
school and receiving his special education services in the self-contained classroom. 

23. On March 22, 2016, the Parent withdrew the Student from the District and enrolled 
him in a private school. 
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24. On March 23, 2016, the District provided the Parent with prior written notice, stating 
the District stood ready to serve the Student, according to the resolution agreement, 
should the Parent decide to re-enroll him.2 

CONCLUSIONS 

1. Implementation of Resolution Agreement: The documentation substantiates that the 
District fundamentally implemented the resolution agreement that the parties entered 
into through the due process hearing request process.  Although the Parent correctly 
notes that the District provided her with visual summaries of data on slightly different 
dates than the dates listed in the resolution agreement, there is no indication that the 
difference in dates created a substantive difference to the agreement.  Additionally, 
the Parent states that the District did not complete an assistive technology 
assessment for the Student before the Student’s change of placement, but the 
agreement listed the assistive technology assessment as one possible source of 
additional information, and was never intended to be used solely to determine 
whether the Student needed a different placement.  The Parent further states that 
the District did not use a response to intervention method during the Student’s 
evaluation, but nothing in the resolution agreement indicated that the District would 
use a response to intervention method, and districts have discretion to use either a 
response to intervention method or a discrepancy model to determine that a student 
has a specific learning disability.  The Parent further notes that the Student was 
making progress working with his private tutor, she wanted staff at the new 
elementary school to receive specific training related to educational methodology, 
among other issues, but none of these issues are associated with the resolution 
agreement, or indicate that the District did not implement the resolution agreement in 
good faith. 

CORRECTIVE ACTION 

STUDENT SPECIFIC: None. 

DISTRICT SPECIFIC: None. 

Dated this ____ day of July, 2016 

Douglas H. Gill, Ed. D. 
Assistant Superintendent 
Special Education 
PO BOX 47200 
Olympia, WA 98504-7200 

                                                           
2 According to the District, the District is currently providing the Student with SLP and OT services under a 
proportionate share program. 
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THIS WRITTEN DECISION CONCLUDES OSPI’S INVESTIGATION OF THIS 
COMPLAINT 

IDEA provides mechanisms for resolution of disputes affecting the rights of special 
education students.  This decision may not be appealed.  However, parents (or adult 
students) and school districts may raise any matter addressed in this decision that 
pertains to the identification, evaluation, placement, or provision of FAPE to a student in 
a due process hearing.  Decisions issued in due process hearings may be appealed.  
Statutes of limitations apply to due process hearings.  Parties should consult legal 
counsel for more information about filing a due process hearing.  Parents (or adult 
students) and districts may also use the mediation process to resolve disputes.  The 
state regulations addressing mediation and due process hearings are found at WAC 
392-172A-05060 through 05075 (mediation) and WAC 392-172A-05080 through 05125 
(due process hearings.) 
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