
(Citizen Complaint No. 16-30) Page 1 of 28 

SPECIAL EDUCATION CITIZEN COMPLAINT (SECC) NO.  16-30 

PROCEDURAL HISTORY 

On April 25, 2016, the Office of Superintendent of Public Instruction (OSPI) received a 
Special Education Citizen Complaint from the parent (Parent) of a student (Student) 
attending the University Place School District (District).  The Parent alleged that the 
District violated the Individuals with Disabilities Education Act (IDEA), or a regulation 
implementing the IDEA, with regard to the Student’s education. 

On April 26, 2016, OSPI acknowledged receipt of this complaint and forwarded a copy of 
it to the District Superintendent on the same day.  The District was asked to respond to 
the allegations made in the complaint. 

On May 4, 2016, OSPI received additional information from the Parent and the 
information was forwarded to the District on the same day. 

On May 6, 2016, OSPI also received additional information from the Parent and the 
information was forwarded to the District on May 9, 2016. 

On May 18, 2016, OSPI received the District’s response to the complaint and forwarded 
it to the Parent on May 20, 2016.  The Parent was invited to reply with any information 
she had that was inconsistent with the District’s information. 

On May 31, 2016, OSPI received the Parent’s reply.  The information was forwarded to 
the District on June 1, 2016. 

On June 22, 2016, OSPI requested additional information from the District, and received 
the additional information on the same day.  The information was forwarded to the Parent 
on June 23, 2016. 

OSPI considered all of the information provided by the Parent and the District as part of 
its investigation. 

OVERVIEW 

During the 2015-2016 school year, the Student attended a District elementary school, 
and was eligible to receive special education services under the category of other health 
impairment.  The Student’s individualized education program (IEP) in effect at the 
beginning of the 2015-2016 school year stated that the Student would participate in a 
general education setting for less than half of his school day.  However, during the fall of 
2015, the District integrated the Student into a general education setting more often than 
the amount of time stated in his IEP.  In January 2016, as a result of a series of behavioral 
issues, the Student’s IEP was amended to change his placement to a full-time special 
education setting.  The Student continued to struggle to regulate his emotions throughout 
the second half of the 2015-2016 school year, and the District frequently used isolation 
with the Student to manage his behavior.  In May 2016, the Student’s IEP team, including 
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the Parent, met to develop the Student’s annual IEP, and agreed to place the Student in 
a nonpublic agency. 

The Parent alleged that the District failed to implement the Student’s IEP and failed to 
follow procedures for changing the Student’s placement.  The Parent also alleged that 
the District failed to follow procedures for developing the Student’s IEP, and did not use 
isolation and restraint with the Student consistent with the requirements of WAC 392-
172A-02110.  The District denied the allegations. 

ISSUES 

1. Did the District follow procedures for implementing the Student’s individualized 
education program (IEP) during the 2015-2016 school year? 

2. Did the District follow procedures for changing the Student’s placement during the 
2015-2016 school year? 

3. Did the District follow procedures for developing the Student’s IEP during the 2015-
2016 school year? 

4. Did the District use isolation and restraint with the Student consistent with WAC 392-
172A-02110? 

LEGAL STANDARDS 

IEP Must State Amount of Services: An IEP must include a statement of the special 
education and related services and supplementary aids and services, based on peer-
reviewed research to the extent practicable, to be provided to the student, or on behalf of 
the student.  An IEP must also include a statement of the program modifications or 
supports for school personnel that will be provided to enable the student: to advance 
appropriately toward attaining the annual IEP goals; to be involved and progress in the 
general curriculum in accordance with present levels of educational performance and to 
participate in extracurricular and other nonacademic activities; and to be educated and 
participate with other children with disabilities and nondisabled children in the above 
activities.  34 CFR §300.320(a)(4); WAC 392-172A-03090(1)(d).  “The amount of services 
to be provided must be stated in the IEP, so that the level of [the district’s] commitment 
of resources will be clear to parents and other IEP team members.  The amount of time 
to be committed to each of the various services to be provided must be (1) appropriate to 
the specific service, and (2) stated in the IEP in a manner that is clear to all who are 
involved in both the development and implementation of the IEP.”  64 Fed. Reg. 48, 12479 
(March 12, 1999) (Appendix A to 34 CFR Part 300, Question 35). 

IEP Implementation: At the beginning of each school year, each district must have in 
effect an individualized education program (IEP) for every student within its jurisdiction 
who is eligible to receive special education services.  34 CFR § 300.323(a); WAC 392-
172A-03105(1).  A school district must develop a student’s IEP in compliance with the 
procedural requirements of the IDEA and state regulations.  34 CFR §§300.320 through 
300.328; WAC 392-172A-03090 through 392-172A-03115.  It must also ensure it provides 
all services in a student’s IEP, consistent with the student’s needs as described in that 
IEP.  The initial IEP must be implemented as soon as possible after it is developed.  Each 
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school district must ensure that the student’s IEP is accessible to each general education 
teacher, special education teacher, related service provider, and any other service 
provider who is responsible for its implementation.  34 CFR §300.323; WAC 392-172A-
03105. 

Placement Procedures: A special education student’s educational placement is decided 
at least annually.  34 CFR §300.116; WACs 392-172A-02060.  This is a team decision, 
in which the student’s parent must be afforded the opportunity to participate.  34 CFR 
§300.327; WAC 392-172A-03115. When making placement decisions a district must draw 
upon information from a wide variety of sources and ensure that any decision is made by 
a group of persons who are knowledgeable about the child, the meaning of the evaluation 
data, and the placement options.  34 CFR §300.116; WACs 392-172A-02060; L’Anse 
Creuse Public School District, 35 IDELR 284 (OCR 2001); Seattle School District, 34 
IDELR 196 (SEA WA 2000). 

Change in Placement: The performance and skill levels of students with disabilities 
frequently vary, and students, accordingly, must be allowed to change from assigned 
classes and programs. However, a school may not make a significant change in a student 
with disabilities placement without a reevaluation.  Student Placement in Elementary and 
Secondary Schools and Section 504 of the Rehabilitation Act and Title II of the Americans 
with Disabilities Act (Office for Civil Rights, August 2010).  In determining whether a 
change in placement has occurred, the district responsible for educating a student eligible 
for special education must determine whether the proposed change would substantially 
or materially alter the student’s educational program.  In making this determination, the 
following factors must be considered:  whether the educational program in the student’s 
IEP has been revised; whether the student will be educated with nondisabled children to 
the same extent; whether the student will have the same opportunities to participate in 
nonacademic and extracurricular activities; and, whether the new placement option is the 
same option on the continuum of alternative placements.  Letter to Fisher, 21 IDELR 992 
(OSEP, July 6, 1994). 

IEP Development: The IEP meeting serves as a communication vehicle between parents 
and school personnel, and enables the IEP team to make informed decisions regarding 
the: student’s needs and appropriate goals; extent to which the student will be involved 
in the general education curriculum and participate in the general education environment, 
and state and district-wide assessments; and services needed to support that 
involvement and participation, and to achieve the agreed-upon IEP goals.  The IEP team 
must consider the parents’ concerns and the information they provide regarding their 
student in developing, reviewing, and revising IEPs.  64 Fed. Reg. 48 12473 (March 12, 
1999) (Appendix A to 34 CFR Part 300, Question 9); 34 CFR §§300.321, 300.322, 
300.324 and 300.328; WACs 392-172A-03095, 392-172A-03100, and 392-172A-03110. 

The parent is an integral part of the IEP development process.  The district must consider 
the parent’s concerns and any information s/he provides.  The district is not required, 
however, to adopt all recommendations proposed by a parent.  The team must work 
toward consensus on IEP content, but if team members are unable to reach consensus 
it remains the district’s responsibility to ensure that the IEP includes the special education 
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and related services that are necessary to provide the student with a free appropriate 
public education.  An IEP may therefore be properly developed under IDEA procedural 
requirements, yet still not provide the student all of the services that the parent believes 
are necessary components of the student’s educational program.  64 Fed. Reg. 48 12473-
74 (March 12, 1999) (Appendix A to 34 CFR Part 300, Question 9). 

Parent Participation: A parent may request an IEP meeting at any time.  In general, when 
a parent believes that a required component of the student’s IEP should be changed, the 
district must convene an IEP team meeting if it believes the change may be necessary.  
If the district does not believe a meeting is necessary, it must provide the parent prior 
written notice of its refusal to hold an IEP meeting and include in the notice an explanation 
of why the district has determined the IEP meeting is not necessary to ensure the 
provision of a free appropriate public education to the student.  64 Fed. Reg. 48, 12476 
(March 12, 1999) (Appendix A to 34 CFR Part 300, Question 20). 

IEP Revision: A student’s IEP must be reviewed and revised periodically, but not less 
than annually, to address: any lack of expected progress toward annual goals or in the 
general education curriculum; the results of any reevaluations; information about the 
student provided to, or by, the parents; the student’s anticipated needs; or any other 
matters.  34 CFR §300.324(b); WAC 392-172A-03110(3).  In conducting its review of a 
student’s IEP, the IEP team must consider any special factors unique to the student, such 
as: the use of positive behavioral interventions and supports for a student whose behavior 
continues to impede the student’s learning: the language needs of a student with limited 
language proficiency; instruction in the use of Braille for a student who is blind or visually 
impaired; the communication and language needs of a student who is deaf or hard of 
hearing; or the student’s assistive technology needs.  34 CFR §300.324; WAC 392-172A-
03110(2).  Part of the information the IEP team considers when reviewing and revising a 
student’s IEP is the result of the most recent evaluation.  When the student’s service 
providers or parents believe that the IEP is no longer appropriate, the team must meet to 
determine whether additional data and a reevaluation are needed.  34 CFR §300.303; 
WAC 392-172A-03015. 

IEP Definition: An IEP must contain a statement of: (a) the student’s present levels of 
academic achievement and functional performance; (b) measurable annual academic 
and functional goals designed to meet the student’s needs resulting from their disability; 
(c) how the district will measure and report the student’s progress toward their annual IEP 
goals; (d) the special education services, related services, and supplementary aids to be 
provided to the student; (e) the extent to which the student will not participate with 
nondisabled students in the general education classroom and extracurricular or 
nonacademic activities; (f) any individual modifications necessary to measure the 
student’s academic achievement and functional performance on state or district-wide 
assessments; (g) ESY services, if necessary for the student to receive FAPE; (h) 
behavioral intervention plan, if necessary for the student to receive FAPE; (i) emergency 
response protocols, if necessary for the student to receive FAPE and the parent provides 
consent as defined in WAC 392-172A-01040; (j) the projected date when the services 
and program modifications will begin, and the anticipated frequency, location, and 
duration of those services and modifications; (k) beginning no later than the first IEP to 
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be in effect when the student turns 16, appropriate, measurable postsecondary goals 
related to training, education, employment, and independent living skills; and (l) beginning 
no later than one year before the student reaches the age of majority (18), a statement 
that the student has been informed of the rights which will transfer to him or her on 
reaching the age of majority.  34 CFR §300.320; WAC 392-172A-03090 (effective 
January 29, 2016). 

IEP Development for a Student with Behavioral Needs: In developing, reviewing and 
revising each student’s individualized education program (IEP), the team must consider 
the use of positive behavioral interventions and supports to address the student’s 
behavior.  34 CFR §300.324(a)(2); WAC 392-172A-03110(2) (amended January 29, 
2016).  This means that in most cases in which a student’s behavior impedes his or her 
learning or that of others, and can be readily anticipated to be repetitive, proper 
development of the student’s IEP will include positive behavioral interventions, strategies, 
and supports to address that behavior.  64 Fed. Reg. 48, 12479 (March 12, 1999) 
(Appendix A to 34 CFR Part 300, Question 38).  A functional behavioral analysis (FBA) 
and behavioral intervention plan (BIP) must be used proactively, if an IEP team 
determines that they would be appropriate for a child.  For a child with a disability whose 
behavior impedes his or her learning or that of others, and for whom the IEP Team has 
decided that a BIP is appropriate, the IEP Team must include a BIP in the child’s IEP to 
address the behavioral needs of the child. Questions and Answers on Discipline 
Procedures (OSERS June 2009) (Question E-1 and E-2). 

Behavioral Intervention Plan (BIP): A behavioral intervention plan is a plan incorporated 
into a student’s IEP if determined necessary by the IEP team for the student to receive 
FAPE. The behavioral intervention plan, at a minimum, describes:  the pattern of 
behavior(s) that impedes the student’s learning or the learning of others; the instructional 
and/or environmental conditions or circumstances that contribute to the pattern of 
behavior(s) being addressed by the IEP team;  the positive behavioral interventions and 
supports to  reduce the pattern of behavior(s) that impedes the student’s learning or the 
learning of others and increases the desired prosocial behaviors and ensure the 
consistency of the implementation of the positive behavioral interventions across the 
student’s school-sponsored instruction or activities; and the skills that will be taught and 
monitored as alternatives to challenging behavior(s) for a specific pattern of behavior of 
the student.  WAC 392-172A-01031 (effective January 29, 2016). 

Positive Behavioral Interventions: Positive behavioral interventions are strategies and 
instruction that can be implemented in a systematic manner in order to provide 
alternatives to challenging behaviors, reinforce desired behaviors, and reduce or 
eliminate the frequency and severity of challenging behaviors. Positive behavioral 
interventions include the consideration of environmental factors that may trigger 
challenging behaviors and teaching a student the skills to manage his or her own 
behavior.  WAC 392-172A-01142 (effective January 29, 2016). 

Isolation: Isolation as defined in RCW 28A.600.485 means: Restricting the student alone 
within a room or any other form of enclosure, from which the student may not leave. It 
does not include a student’s voluntary use of a quiet space for self-calming, or temporary 
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removal of a student from his or her regular instructional area to an unlocked area for 
purposes of carrying out an appropriate positive behavioral intervention plan.  WAC 392-
172A-01107 (effective January 29, 2016). 

Isolation Conditions: Isolation shall be used only when a student’s behavior poses an 
imminent likelihood of serious harm.  The use of isolation as defined by RCW 
28A.600.485 is subject to each of the following conditions:  the isolation must be 
discontinued as soon as the likelihood of serious harm has dissipated; the isolation 
enclosure shall be ventilated, lighted, and temperature controlled from inside or outside 
for purposes of human occupancy; the isolation enclosure shall permit continuous visual 
monitoring of the student from outside the enclosure; an adult responsible for supervising 
the student shall remain in visual or auditory range of the student at all times; either the 
student shall be capable of releasing himself or herself from the enclosure, or the student 
shall continuously remain within view of an adult responsible for supervising the student, 
and any staff member or other adults using isolation must be trained and certified by a 
qualified provider in the use of isolation, or otherwise available in the case of an 
emergency when trained personnel are not immediately available due to the 
unforeseeable nature of the emergency.  School districts must follow the documentation 
and reporting requirements for any use of isolation consistent with RCW 28A.600.485.  
WAC 392-172A-02110 (effective January 29, 2016). 

Likelihood of Serious Harm: Likelihood of serious harm as defined in RCW 70.96B.010 
means:  (1) A substantial risk that:  (a) Physical harm will be inflicted by a person upon 
his or her own person, as evidenced by threats or attempts to commit suicide, or inflict 
physical harm on oneself;  (b) Physical harm will be inflicted by a person upon another, 
as evidenced by behavior that has caused such harm or that places another person or 
persons in reasonable fear of sustaining such harm; or (c) Physical harm will be inflicted 
by a person upon the property of others, as evidenced by behavior that has caused 
substantial loss or damage to the property of others; or (2) The person has threatened 
the physical safety of another and has a history of one or more violent acts.  WAC 392-
172A-01109 (effective January 29, 2016). 

Isolation Reporting: Any district employee who uses isolation on a student must submit a 
written report of the incident to the district office within two business days that includes:  
(1) the date and time of the incident; (2) the name and job title of the district staff person 
who used isolation; (3) a description of the activity that led to the isolation; (4) the type 
and duration of the isolation; (5) whether the student or district staff were injured during 
the isolation incident and any medical care provided; and (6) recommendations for 
changing the nature or amount of resources available to the student to avoid similar 
incidents in the future.  The building principal or his designee must make a reasonable 
effort to verbally inform parents within twenty-four hours of an isolation incident, and must 
send written notification as soon as is practical but no later than within five business days. 
RCW 28A.600.485 (effective July 24, 2015). 
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FINDINGS OF FACT 

Background Facts 

1. At the beginning of the 2014-2015 school year, the Student attended a full-day 
kindergarten program at a District elementary school, and was not yet eligible to 
receive special education and related services.  However, based on the Student’s 
history of behavioral issues while in a preschool program in another school district, 
and his aggressive behaviors during the first few days of the 2014-2015 school year, 
the District agreed to conduct an initial evaluation of the Student for special education 
eligibility. 

2. On September 29, 2014, the Student’s evaluation group met to review the results of 
the Student’s initial evaluation.  The Student’s evaluation group, including the Parent, 
agreed that the Student was eligible to receive special education and related services 
under the category of other health impaired.  The Student was assessed in the areas 
of health and development; social, emotional, and behavioral; and “other sensory.”  
The evaluation report stated that the Student’s private medical provider had diagnosed 
him with attention deficit hyperactivity disorder (ADHD), disruptive behavior disorder, 
anxiety, and sensory regulation disorder.  The initial evaluation report recommended 
that the Student receive specially designed instruction in the area of social, emotional, 
and behavioral, and that he receive instruction in both small and large group settings 
where he would have the opportunity to practice and model appropriate behaviors.  
The initial evaluation report also recommended that an occupational therapist (OT) 
provide consultation to District staff working with the Student to help with sensory 
regulation.  The evaluation report did not recommend that the Student receive related 
services or assistive technology at that time. 

3. The Student’s individualized education program (IEP) was developed in the fall of 
2014, and provided for the Student to be placed in a self-contained special education 
classroom with some integration into the general education setting. 

4. On June 2, 2015, the Student’s IEP team met to develop a new IEP for the Student.  
The June 2015 IEP indicated the Student had demonstrated “great improvement” in 
his behaviors since he was placed in a self-contained and highly structured behavioral 
program.  The IEP stated that the Student’s ability to participate in a general education 
kindergarten class had improved, and he spent the majority of his school day in a 
general education setting at the conclusion of the 2014-2015 school year.  The 
Student continued to say hurtful things to peers and adults when angry, but was no 
longer using foul and abusive language.  The Student’s most difficult challenges were 
speaking respectfully when being corrected or redirected, and keeping his hands to 
himself during unstructured periods in the day.  The June 2015 IEP included the 
following annual goals: 

• Social, Emotional, and Behavioral – the Student will improve his ability to make an 
appropriate word choice when frustrated or mad at others from 25% to 80% success, 
as measured by informal observation. 
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• Social, Emotional, and Behavioral – the Student will improve his ability to regulate and 
control the emotions that cause him to become aggressive from 20% to 80% success, 
as measured by informal observation. 

Despite the Student spending the majority of his time in the general education setting 
at the close of the 2014-2015 school year, the June 2015 IEP provided for 1,000 
minutes per week (200 minutes per school day) of specially designed instruction in 
the area of social/emotional/behavioral to be delivered by a special education teacher 
in a special education setting as he began first grade.  The Student’s IEP stated that 
the Student would participate in the general education setting for 45% of his school 
day.  The IEP also provided for 10 minutes per month of OT consultation in a special 
education setting as a supplementary service.  The IEP would be initiated on June 3, 
2015. 

5. Also on June 2, 2015, the Student’s IEP team conducted a functional behavior 
assessment (FBA) for the Student.  The Student’s FBA identified two behavioral 
concerns: physical aggression (punching kicking, biting, and spitting) and verbal 
aggression (screaming and cursing).  The FBA stated that the Student engaged in a 
variety of “explosive” behaviors, including elopement and physical and verbal 
aggression.  The Student demonstrated explosive behaviors every hour, and the 
behaviors typically lasted between two and 30 minutes.  The FBA identified transitions, 
staff and schedule changes, making a mistake, and being told “no” as antecedents for 
the Student’s behavior, and indicated that the Student’s diagnoses were likely 
contributing factors.  The FBA stated that the Student also had difficulty with authority, 
and became easily frustrated and angry, and his impulsiveness was a barrier to 
learning. 

6. Also on June 2, 2015, the Student’s IEP team developed a behavioral intervention 
plan (BIP) for the Student.  The BIP identified several target behaviors, including 
helping the Student to recognize when he needed a break, and regulating his body 
and verbal language when he was frustrated.  The replacement behaviors identified 
in the BIP included verbalizing to others when he was frustrated and appropriately 
asking for breaks.  To address these replacement behaviors, staff would teach the 
Student calming strategies and provide specific language for him to use when he was 
angry.  The positive reinforcement strategies included verbal praise, a sticker or 
behavior chart, 1:1 adult time, walks or recess periods, iPad time, and positive phone 
calls to the Parent.  The BIP provided for District staff to respond to undesirable target 
behaviors by ignoring him when appropriate, redirecting the Student, offering 
replacement activities or strategies, and approved restraint or isolation by trained staff 
when needed.  The IEP also included an aversive intervention plan. 

7. On June 4, 2015, the District developed a prior written notice, proposing to implement 
the Student’s June 2015 IEP.  The prior written notice did not include information 
regarding the IEP team’s decision to reduce the amount of time the Student would 
spend in the special education setting. 

8. The District’s 2014-2015 school year ended on June 12, 2015. 
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9. On September 1, 2015, several members of the special education department at the 
Student’s elementary school met to discuss students who would be attending the 
elementary school, including the Student.  Notes from the meeting indicated that the 
Student was “academically on target,” would spend his first week of school in a self-
contained special education classroom, and would be integrated slowly into a general 
education first grade classroom with a paraeducator. 

2015-2016 School Year Begins 

10. The District’s 2015-2016 school year began on September 8, 2015, and the Student 
continued to attend the same elementary school he had attended during the 2014-
2015 school year. 

11. The Student’s elementary school is in session from 8:15 am – 2:35 pm.  Every other 
Wednesday, the students are released at 12:15 pm.  The Student’s schedule during 
the 2015-2016 school year was as follows: 

• 8:15 am – 8:45 am:  Entry Task and Calendar 
• 8:45 am – 10:40 am:  English Language Arts 
• 10:40 am – 11:30 am:   Recess/Lunch 
• 11:30 am – 12:00 pm:  Specialist (P.E., music, etc.) 
• 12:00 pm – 1:00 pm:  Math 
• 1:00 pm – 1:30 pm:  Flex Time 
• 1:30 pm – 2:00 pm:  Recess 
• 2:00 pm – 2:30 pm:  Information Text/Art/Close Reads 
• 2:30 pm:  Read Aloud/Dismissal 

12. According to the District’s response to this complaint, the Student’s schedule followed 
his first grade class’ schedule with the exception of “additional, built in flex time in 
order to access calming strategies, breaks, and and/or social stories per his behavior 
intervention plan when needed.”  Due to the Student’s “difficulty with transitioning, [the 
Student] was included in his general education setting as long as he exhibited safe 
behavior or when he requested a break, as per his BIP.  The plan to access general 
education with breaks as needed [was] consistent with prior years.” 

13. Based on the District’s documentation, in September 2015, the Student participated 
in a general education setting for approximately 90% of the time. 

14. On September 8, 2015, the Parent sent a text message to the Student’s general 
education teacher, asking whether the Student would be eating lunch with his general 
education class, or in his special education classroom.  The teacher responded that 
she would “play it by ear each day,” stating that the Student had eaten with the general 
education class on that particular day.  The next day, the Parent responded that 
Student wanted to eat lunch in the cafeteria, but the Parent also knew it was distracting 
for the Student to do so.  The Parent had spoken with the Student about not getting 
upset if he ate lunch in the special education classroom, and that the Parent and 
Student could discuss it at a later time. 
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15. On September 15, 2015, the Student’s general education teacher and the Parent 
exchanged text messages about the Student’s behavior that day.  The teacher stated 
that the Student was running around the gym and slamming doors.  The Parent 
responded that the class was probably too overwhelming for the Student. 

16. According to the District’s documentation in this complaint, in October 2015, the 
Student’s participation in a general education setting had decreased to approximately 
65% of his time.  The Student was moved to the special education setting for 
aggressive behaviors on at least six days, as well as for running away from staff. 

17. On October 1, 2015, the Student’s general education teacher and the Parent 
exchanged text messages.  The teacher stated that the Student had been running 
around the room hitting teachers, swearing, and that he spilled water all over another 
student’s work. 

18. On October 5, 2015, the Student’s general education teacher and the Parent again 
exchanged text messages.  The Parent asked if the Student could spend more time 
in the general education setting.  In response, the teacher stated that she would “love” 
for the Student to be in general education more often and that it was “our” goal.  The 
teacher also stated that the only times the Student did not participate in a general 
education classroom were at lunch and when he displayed “extreme” behaviors, such 
as kicking walls and hiding under tables. 

19. On October 13, 2015, the Parent and the Student’s general education teacher also 
exchanged several text messages.  The Parent asked that the Student be allowed to 
eat lunch in his special education classroom, and stated he was “begging” to do so.  
The Parent also stated that she thought that it had already been agreed that the 
Student would eat in the special education classroom, and that the Student had 
reported that he did not do well in the lunchroom.  The teacher responded that the 
Student had been eating with the general education class lately per the request of his 
teachers, and that she thought this was “necessary in order to support [the Student’s] 
progress” in the general education classroom.  The teacher offered to provide a 
paraeducator to eat with the Student if necessary.  The Parent responded, stating that 
they had not agreed that the Student would eat lunch with his general education class, 
and that she had already stated several times that the lunch room was too loud and 
overwhelming for the Student.  The Parent stated that she believed the Student 
benefited from eating in the special education classroom, because the Student would 
eat his lunch while he was there.  In response, the teacher stated that she was not 
sure “who set this up with [the Parent” but that the Parent could call the teacher to set 
up a meeting.   The Parent responded that she had always been concerned about the 
Student eating, as she believed this played “a big role” in his behavior.  In response, 
the teacher restated the goal that the Student be in the general education setting with 
his peers as much as possible, and that for now, the Student would continue to follow 
his schedule. 

20. Later in October, the Parent and the teacher exchanged more emails about the 
Student’s behavior.  The Parent believed the Student’s behavior in the afternoons was 
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associated with his not eating enough food during lunch time.  The teacher later 
observed the Student during lunch and reported that the Student was eating. 

21. On October 21, 2015, special education department staff at the elementary school 
met to discuss some of the students at the elementary school, including the Student.  
Notes from the meeting indicated that the special education department staff 
determined the Student was “transitioning well” and spending more time in the general 
education setting “as was appropriate.”  The notes also stated that afternoons seemed 
to be more difficult for the Student, and that he may need to start his morning with his 
general education classroom instead of starting in the special education classroom. 

22. According to the District’s documentation in this complaint, by November 2015, the 
Student was only participating in a general education setting approximately 10% of 
his time because he frequently exhibited aggressive behavior. 

23. On November 1, 2015, the Student’s special education teacher completed progress 
reporting regarding the Student’s annual IEP goals.  The progress reporting stated 
that the Student was making limited progress on both annual IEP goals because he 
was only choosing appropriate words 25% of the time when he was frustrated, and 
was only able to regulate his emotions 25% of the time. 

24. According to a District incident report, the Student was suspended for two days on 
November 3, 2015, because he kicked and hit multiple District staff members, threw 
tacks and other objects at the staff, and damaged school property.  The District 
contacted the Parent about the incidents on the same day. 

25. On November 5, 2015, the Student’s IEP team, including the Parent, met to amend 
his IEP.  The IEP team removed the Student’s aversive intervention plan as a result 
of statutory changes in Washington that strictly limited the use of isolation, restraint, 
and restraint devices for all students, except in the case of emergency situations, and 
created emergency response protocols to be used in such circumstances.  The IEP 
team then developed emergency response protocols for the Student.  The emergency 
response protocols stated that the District had “developed guidelines to manage 
student behaviors in emergency situations,” using isolation and restraint, and those 
guidelines would be followed when “spontaneous student behavior pose[d] an 
imminent likelihood of serious harm.”  The protocols stated that it was important to use 
the “appropriate level of response,” and that District staff should first attempt positive 
behavior interventions and supports, as outlined in the Student’s BIP, including verbal 
de-escalation, avoidance and repelling, personal protection, and escorts, before using 
physical safety holds or isolation.  The Parent signed the emergency response 
protocols the same day. 

26. On November 15, 2015, the District developed a prior written notice, proposing to 
remove the Student’s aversive intervention plan from his June 2015 IEP in order to be 
consistent with the new state law. 



(Citizen Complaint No. 16-30) Page 12 of 28 

27. According to the District’s documentation in this complaint, in December 2015, the 
Student was now participating in the general education setting approximately 54% of 
his time.  While the Student was in the special education setting, the Student spent 
approximately 24% of his instructional time in the elementary school’s therapy room, 
working 1:1 with a staff member.  According to the District’s documentation, the 
therapy room was adjacent to the Student’s special education classroom, and was 
used to provide extra space for instruction, movement, and breaks.  The special 
education classroom staff also used the therapy room to help students de-escalate, 
and at times, used the therapy room as an isolation room. 

28. On December 3, 2015, the Student’s special education teacher emailed the Parent, 
informing her that the Student had been isolated on December 2 in an office at the 
elementary school because his behavior was unsafe to others.  The special education 
teacher informed the Parent that she would receive a report of the incident within five 
business days, and that the Parent should feel free to contact the teacher with any 
questions she might have.  The teacher also stated that staff would begin sending 
home daily data sheets the following week. 

29. On December 9, 2015, District staff, including the Student’s IEP case manager, the 
elementary school principal, an occupational therapist, a District school psychologist, 
and the District special services coordinator met to discuss students at the elementary 
school, including the Student.  Notes from the meeting indicated that the Student had 
a “rough” day on December 8.  The special education department staff decided to start 
checking in with the Student at the beginning of each day.  On days when he was not 
doing well, the Student would not be permitted to go to his general education class. 

30. The District was on break from December 21, 2015 through January 1, 2016. 

31. According to the District’s documentation in this complaint, in January 2016, the 
Student was now participating in a special education setting 100% of his time. 

32. According to a District discipline report, the Student was suspended for one day on 
January 13, 2016, because he bit his teacher on the arm, “leaving a significant 
welt/bruise.”  The District contacted the Parent about the incident on the same day. 

33. On January 14, 2016, the Student’s special education teacher emailed the Parent, 
informing her that the Student had been struggling to follow directions in class and to 
get along with his classmates, and asked whether the Parent would still be available 
for an IEP team meeting on January 22, 2016.  In response, the Parent agreed to the 
meeting. 

34. On January 20, 2016, the Student’s special education teacher emailed the Parent, 
informing her that the Student had received “an incident report” that day, but stated 
that the Student had a much better day in general, and that he was clearly trying to 
use more self-control.  The Parent replied that she was glad to hear the Student had 
a good day, and stated that the Student was able to control himself, when he had 
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positive support at school, and school staff who were there to give him appropriate 
reminders. 

35. On January 22, 2016, the Student’s IEP team, including the Parent, met to discuss 
the Student’s behavior.  The District members of the IEP team determined that the 
Student needed more behavioral support, and amended his IEP to provide for 1,775 
minutes of specially designed instruction in social/emotional/behavioral to be 
delivered in a special education setting by a special education teacher (an increase of 
775 minutes per week).  The amended IEP stated that the Student’s placement would 
be a full-time special education setting. 

36. Also on January 22, 2016, the District developed a prior written notice, proposing to 
amend the Student’s IEP to increase the amount of time the Student spent in a special 
education setting.  The prior written notice stated that the Student’s behavior had 
escalated since winter break and as a result, he could not be integrated into the 
general education classroom at that time.  The noticed stated that the “District must 
restrict his environment until he can demonstrate safe and reliable behaviors”, and 
that the District planned to collect data to revise the Student’s BIP.  The notice also 
reflected that the Parent refused to sign the amended IEP because she wanted “to 
keep the IEP that reflects general education time as 45% as the target for where [the 
Parent] wants [the Student] to be.”  Additionally, the prior written notice stated that the 
IEP team agreed to reintegrate the Student into a general education setting “beginning 
in the next 2 weeks” contingent upon his behavior, and that the IEP team planned to 
meet by the end of February 2016 to review the Student’s BIP. 

37. On January 27, 2016, the Parent emailed the Student’s special education teacher and 
the school principal, stating that the Student was “greatly upset” he could not go to his 
general education classroom. 

38. According to the District’s documentation in this complaint, the self-contained special 
education program which the Student participated in is called the “Access” program.  
The Access program is regularly staffed by a special education teacher (Access 
teacher) and four paraeducators (paraeducator 1, paraeducator 2, paraeducator 3, 
and paraeducator 4).  The Student also has an assigned IEP case manager, who was 
a special education teacher.  It is unclear if the IEP case manager also works in the 
Access program.  Based on the District’s documentation, the following staff members 
were trained and certified in the use of restraint and isolation: IEP case manager, 
Access teacher, paraeducator 1, paraeducator 2, and paraeducator 3.  While the 
District’s documentation includes a training certificate for paraeducator 4, the 
certificate is not signed by the trainer.  The trainer for the elementary school is the 
school psychologist. 

39. The District’s documentation in this complaint includes multiple reports regarding the 
use of isolation and restraint with the Student from January, 2016 through April 2016.  
These incidents are discussed in more detail in the proceeding facts. 



(Citizen Complaint No. 16-30) Page 14 of 28 

40. On January 29, 2016, the Student was escorted to the therapy room on three separate 
occasions by the Access teacher, isolated for “no more than 5 minutes each session,” 
and placed in a hold “for less than 1 minute.”  According to the District’s isolation and 
restraint reporting form, the Student’s behavior was escalated from 9:30 am to 1:00 
pm, during which time he displayed behaviors such as throwing objects, hitting and 
kicking teachers, punching a peer in the stomach, swearing, and attempting to pull 
wires out of a computer.  Elementary school staff attempted to de-escalate the Student 
through verbal de-escalation techniques, ignoring him, self-calming techniques, 
distractions, and breaks in a separate location.  The special education teacher 
contacted the Parent about the incident on the same day, and the District mailed the 
isolation and restraint report to the Parent on the same day. 

41. On February 1, 2016, the Student was escorted to the therapy room by paraeducator 
1 on two separate occasions, and isolated for “no more than 5 minutes each session.”  
According to the isolation and restraint report, the Student’s behavior was escalated 
from 12:01 pm to 2:30 pm, during which time he kicked a peer, flipped garbage cans 
and chairs over, and cursed.  Elementary school staff attempted to de-escalate the 
Student through verbal de-escalation techniques, ignoring him, self-calming 
techniques, distractions, and breaks in a separate location.  The special education 
teacher contacted the Parent about the incident on the same day, and the District 
mailed the isolation and restraint report to the Parent on February 4, 2016. 

42. On February 2, 2016, the Student was again escorted to the therapy room by 
paraeducator 1 and paraeducator 4 and isolated.  According to the isolation and 
restraint report, the Student’s behavior was escalated from 1:00 pm to 2:30 pm, during 
which time he threw chairs and tipped over tables.  The report did not indicate how 
long the Student was isolated.  The isolation and restraint report also stated that the 
Student “refused to get on [the] bus.”  Elementary school staff attempted to de-
escalate the Student through verbal de-escalation, ignoring him, self-calming 
techniques, distraction, and breaks in a separate location.  The elementary school 
principal contacted the Parent about the incident on the same day, and the District 
mailed the isolation and restraint report to the Parent on February 4, 2016. 

43. On February 3, 2016, the Student was escorted to the therapy room by the Access 
teacher and paraeducator 4, and isolated on two separate occasions “for no more 
than 5 minutes each session.”  According to the isolation and restraint report, the 
Student’s behavior was escalated from 8:00 am to 2:30 pm, during which time he 
kicked teachers repeatedly, punched a teacher, cursed, and “went after” teachers.  
Elementary school staff attempted to de-escalate the Student through verbal de-
escalation techniques, ignoring him, self-calming techniques, distractions, breaks in a 
separate location, and changing staff.  The special education teacher contacted the 
Parent about the incident on the same day, and the District mailed the isolation and 
restraint report to the Parent on February 5, 2016. 

44. Also on February 3, 2016, the Student’s special education teacher completed 
progress reporting regarding the Student’s annual IEP goals in social, emotional, and 
behavioral.  The progress reporting stated that the Student was making limited 
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progress on both of his annual IEP goals because he was only choosing to use 
appropriate words when frustrated 25% of the time, and was only able to regulate his 
emotions 30% of the time. 

45. On February 4, 2016, the Student was escorted to the therapy room by the Access 
teacher and paraeducator 1 and isolated.  According to the isolation and restraint 
report, the Student’s behavior was escalated from 8:00 am to 8:45 am, during which 
time he “hit [a] student on [the] bus.”  However, the report did not indicate how long 
the Student was isolated.  Elementary school staff attempted to de-escalate the 
Student through verbal de-escalation techniques, separation from students, 
distractions, and by talking to the principal prior to isolating the Student.  The special 
education teacher contacted the Parent about the incident on the same day, and the 
District mailed the isolation and restraint report to the Parent on February 5, 2016. 

46. On February 8, 2016, the Student was again escorted to the therapy room by the 
Access teacher and paraeducator 1, and isolated for “no more than three minutes.”  
According to the isolation and restraint report, the Student’s behavior was escalated 
from 11:00 am to 11:30 am, during which time he hit students and teachers, threw 
woodchips at staff, and cursed.  Elementary school staff attempted to de-escalate the 
Student through verbal de-escalation techniques, ignoring him, separating him from 
other students, distractions, and breaks.  The special education teacher contacted the 
Parent about the incident by email on the same day, and the District mailed the 
isolation and restraint report to the Parent on February 9, 2016. 

47. On February 9, 2016, the Student was escorted to the therapy room by paraeducator 
1 and paraeducator 4.  According to the isolation and restraint report, the Student’s 
behavior was escalated for 55 minutes, during which time he hit and kicked a teacher 
in the stomach, and cursed.  The report did not indicate if the Student was isolated in 
the therapy room.  Elementary school staff attempted to de-escalate the Student 
through verbal de-escalation techniques, ignoring him, changing staff, distractions, 
and breaks.  The Student’s special education teacher contacted the Parent about the 
incident by email on the next day, and the District mailed the isolation and restraint 
report to the Parent on February 10, 2016. 

48. On February 11, 2016, the Student was escorted to the therapy room by paraeducator 
1 and a substitute paraeducator, and isolated for “no more than 5 minutes.”  According 
to the isolation and restraint report, the Student’s behavior was escalated from 8:30 
am to 2:30 pm, during which time he hit, kicked, and punched staff and cursed.  
Elementary school staff attempted to de-escalate the Student through verbal de-
escalation techniques, self-calming techniques, ignoring him, changing staff, 
distractions, and breaks.  The Student’s special education teacher contacted the 
Parent about the incident by email on the same day, and the District mailed the 
isolation and restraint report to the Parent on February 12, 2016. 

49. On February 12, 2016, the Student was escorted to the therapy room by the Access 
teacher and a substitute paraeducator.  According to the isolation and restraint report, 
the Student’s behavior was escalated for 30 minutes, during which time he hit teachers 
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and was screaming.  The report did not indicate that the Student was isolated.  
Elementary school staff attempted to de-escalate the Student through verbal de-
escalation techniques, self-calming techniques, ignoring him, changing staff, 
distractions, and breaks.  The special education teacher contacted the Parent about 
the incident by email on the same day, and the District mailed the isolation and 
restraint report to the Parent on February 22, 2016. 

50. The District was on break from February 15 through February 19, 2016. 

51. On February 22, 2016, the Student was escorted to the therapy room by the Access 
teacher and paraeducator 1 on two occasions, and isolated for “no more than three 
minutes each session.”  According to the isolation and restraint report, the Student’s 
behavior was escalated from 10:00 am to 2:30 pm, during which time he hit, kicked, 
and bit teachers, cursed repeatedly, refused to get on the bus, and pulled wires out of 
District computers.  Elementary school staff attempted to de-escalate the Student 
through verbal de-escalation techniques, self-calming techniques, ignoring him, 
changing staff, distractions, and breaks.  The special education teacher contacted the 
Parent about the incident by email on the same day, and the District mailed the 
isolation and restraint report to the Parent on February 23, 2016. 

52. On February 23, 2016, the Student was again escorted to the therapy room by the 
Access teacher and paraeducator 1 on two occasions, and isolated for “no more than 
three minutes each session.”  The Student was restrained in a hold as he was being 
escorted to the therapy room.  According to the isolation and restraint report, the 
Student’s behavior was escalated from 8:00 am to 2:19 pm, during which time he hit 
and kicked teachers, bit a teacher, punched a teacher in the nose, threw objects at 
his peers, and ran away from his teachers while cursing loudly.  Elementary school 
staff attempted to de-escalate the Student through verbal de-escalation techniques, 
self-calming techniques, ignoring him, changing staff, distractions, breaks, and 
scheduling.  The special education teacher contacted the Parent about the incident by 
email on the same day, and the District mailed the isolation and restraint report to the 
Parent on February 25, 2016. 

53. Also on February 23, 2016, the Student’s general education teacher emailed the 
Parent, informing her that the Student had sometimes been visiting her classroom to 
read with her individually during the Student’s recess/lunch period.  According to the 
teacher, the Student was reading well, and engaging in conversation about the 
reading.  The Parent thanked the general education teacher, and told her that the 
Student loved reading and missed his general education class.  The Parent was glad 
that the Student had the opportunity to be exposed to more reading, and asked to be 
involved in any discussions about moving him back into a bigger class.  The general 
education teacher replied, apologizing for not updating the Parent sooner because the 
teacher’s interaction with the Student had been minimal since October 2015, and 
stating that she was hopeful that the Student’s new schedule would improve his 
behavior, and permit him to transition back into more general education time.  The 
Parent stated her frustration that the Student’s schedule had been “completely flipped 
on him” at the beginning of the school year, which caused behavioral challenges for 
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the Student.  In response, the general education teacher stated that she had attended 
most of the meetings where the District decided to change the Student’s schedule, 
and that the plan to change the Student’s schedule “really came from district support 
people who d[id] not work with [the Student] directly trying to find the right plan to get 
him back on track.”  The Parent responded that she was frustrated about the decision 
to change the Student’s schedule because she was “unaware” when the changes 
were made. 

54. On February 24, 2016, the Student was escorted to the therapy room by paraeducator 
1, and isolated in the therapy room for “no more than 5 minutes.”  According to the 
isolation and restraint report, the Student’s behavior was escalated from 8:00 am to 
10:00 am, during which time he kicked staff.  Elementary school staff attempted to de-
escalate the Student through verbal de-escalation techniques, self-calming 
techniques, ignoring him, changing staff, distractions, breaks, and using a visual 
schedule.  The Student’s special education teacher contacted the Parent about the 
incident by email on the same day, and the District mailed the isolation and restraint 
report to the Parent on February 25, 2016. 

55. Also on February 24, 2016, the Parent emailed the elementary school principal and 
the Student’s special education teacher, asking that staff stop having the Student 
check in at the office every morning.  The Parent thought that the Student associated 
the check-ins with being in trouble, and wanted to avoid that trigger if possible.  In 
response, the principal agreed to stop the office check-ins, and explained that the 
elementary school staff had hoped that the check-ins would be an opportunity for the 
Student to have a positive interaction with the office staff, and to “be a helper.” 

56. On February 25, 2016, the Student was escorted to the therapy room by the Access 
teacher and isolated for “no more than 1 minute.”  According to the isolation and 
restraint report, the Student’s behavior was escalated from 12:00 pm to 12:50 pm, 
during which time he pulled down his pants in class, hit and kicked a teacher, and bit 
a teacher on the arm.  Elementary school staff attempted to de-escalate the Student 
through verbal de-escalation techniques, self-calming techniques, ignoring him, 
changing staff, distractions, breaks, and a visual schedule and directions.  The special 
education teacher contacted the Parent about the incident by email on the same day, 
and the District mailed the isolation and restraint report to the Parent on March 2, 
2016. 

57. Also on February 25, 2016, the elementary school principal emailed the Parent to 
explain a conversation he had with the Student’s special education teacher about the 
Student’s progress.  The special education teacher had informed the principal that 
staff in the Student’s special education classroom had been writing two or three tasks 
and other items from the Student’s schedule on the board, and permitting him to check 
things off as he completed them.  The teacher stated that the Student enjoyed this 
method, and thought that it helped to prevent the Student from feeling overwhelmed.  
The special education teacher had also stated that she was able to help the Student 
de-escalate when he was struggling to do a math assignment by helping him to write 
a story instead. 
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58. On February 29, 2016, the District invited the Parent to an IEP team meeting to 
discuss the Student’s educational needs.  The meeting was scheduled for March 4, 
2016. 

59. On March 1, 2016, the Student was escorted to the therapy room by the Access 
teacher and paraeducator 4, and isolated for “no more than 2 minutes.”  According to 
the isolation and restraint report, the Student’s behavior was escalated from 1:00 pm 
to 1:30 pm, during which time he hit another student on the playground, kicked a 
teacher, and punched a teacher in the face.  Elementary school staff attempted to de-
escalate the Student through verbal de-escalation techniques.  The special education 
teacher contacted the Parent about the incident by email on the same day, and the 
District mailed the isolation and restraint report to the Parent on March 2, 2016. 

60. On March 4, 2016, the Student’s IEP team, including the Parent, met to discuss the 
Student’s educational needs.  The IEP team agreed to revise the Student’s BIP to 
include new responses to the Student’s target behaviors.  The new responses to target 
behaviors in the BIP included verbal de-escalation, and staff ignoring the 
Student/leaving the room if appropriate.  The amended BIP further stated that if the 
Student’s behavior continued or escalated, staff should: 

• Leave the room to ensure physical safety 
• Call the office for additional support 
• Require the Student to complete an “appropriate level compliance task” 
• Help get the Student back on schedule 
• Call for help with de-escalating the Student 

61. On March 11, 2016, the Student was again escorted to the therapy room by the 
Access teacher and paraeducator 4, and isolated for “no more than 5 minutes.”  
According to the isolation and restraint report, the Student’s behavior was escalated 
from 10:30 am to 11:15 am, during which time he punched, kicked, and tried to bite a 
teacher.  Elementary school staff attempted to de-escalate the Student through verbal 
de-escalation techniques, self-calming techniques, ignoring him, breaks, changing 
staff, a visual schedule, and distractions.  The special education teacher contacted 
the Parent about the incident by email on the same day, and the District mailed the 
isolation and restraint report to the Parent on March 14, 2016. 

62. On March 14, 2016, the District developed a prior written notice, which indicated that 
the District was updating the Student’s BIP to reflect the most current interventions 
used to support the Student.  The notice stated that the Parent still did “not wish to 
sign the IEP,” but did agree to sign the BIP with the phrase, “call/send home as 
appropriate” removed from the plan. 

63. On March 24, 2016, the Student was “placed in a hold for less than a minute” by the 
Access teacher.  According to the isolation and restraint report, the Student’s behavior 
was escalated for just one minute, during which time he “ran at” a teacher and started 
hitting and kicking.  Elementary school staff attempted to de-escalate the Student 
through verbal de-escalation techniques, self-calming techniques, ignoring him, 
breaks, changing staff, a visual schedule, and distractions.  The special education 
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teacher contacted the Parent by email about the incident on the same day, and the 
District mailed the isolation and restraint report to the Parent on March 25, 2016. 

64. Also on March 24, 2016, the Student’s special education teacher emailed the Parent, 
expressing her concern for the Student’s “academic growth.”  The special education 
teacher stated that the Student “seemed really tired” and was easily angered by 
others.  He was upset when the other students in the special education classroom did 
not agree with him or his ideas, and responded by saying that he hated them, and by 
throwing things.  The special education teacher stated that the Student’s behavior and 
refusals were causing him to “fall behind his first grade peers,” and asked the Parent 
to encourage the Student’s participation and attempts at work.  In response, the 
Parent agreed to speak with the Student about what was upsetting him, but also stated 
that the Student was more advanced than most of his peers, and asked if the Student 
was in his special education classroom all day.  The Parent stated she thought that 
the Student’s education was hindered by the District’s failure to communicate with her, 
and its failure to implement his IEP properly. 

65. On March 25, 2016, the Student was escorted to the therapy room by the Access 
teacher and paraeducator 1, and “placed in a hold for less than a minute.”  According 
to the isolation and restraint report, the Student’s behavior was escalated from 11:30 
am to 1:10 pm, during which time he punched a teacher, bit a teacher, and screamed.  
Elementary school staff attempted to de-escalate the Student through verbal de-
escalation techniques, self-calming techniques, ignoring him, breaks, changing staff, 
using a visual schedule, and distractions.  The special education teacher contacted 
the Parent about the incident by email on the same day, and the District mailed the 
isolation and restraint report to the Parent on March 28, 2016. 

66. On March 28, 2016, the Student was escorted to the therapy room by the Access 
teacher and “placed in a hold for no more than 2 minutes.”  According to the isolation 
and restraint report, the Student was escalated from 9:30 am to 10:30 am, during 
which time he ran away from the teacher, tried to bite the teacher, kicked the teacher, 
and cursed at staff.  The report also stated that the Student used a broken stick to 
damage a railing.  Elementary school staff attempted to de-escalate the Student 
through verbal de-escalation techniques, self-calming techniques, ignoring him, 
breaks, changing staff, a visual schedule, and distractions.  The special education 
teacher contacted the Parent about the incident by email on the same day, and the 
District mailed the isolation and restraint report to the Parent on March 30, 2016. 

67. On March 29, 2016, the Parent met with the elementary school principal to discuss 
the Student’s progress with his behaviors.  Notes from the meeting showed that the 
Parent wanted the Student to spend more time in a general education classroom. 

68. On March 30, 2016, the Student was escorted to the therapy room by paraeducator 1 
and isolated “for no more than 5 minutes.”  According to the isolation and restraint 
report, the Student’s behavior was escalated from 9:00 am to 11:00 am, during which 
time he punched a teacher in the back repeatedly, cursed at her, and broke a desk.  
Elementary school staff attempted to de-escalate the Student through verbal de-
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escalation techniques, self-calming techniques, ignoring him, breaks, changing staff, 
a visual schedule, and distractions.  The Student’s special education teacher 
contacted the Parent about the incident by email and the District mailed the isolation 
and restraint report to the Parent on March 31, 2016. 

69. On March 31, 2016, the Student’s special education teacher emailed the Parent, 
informing her that the Student had a good day.  The teacher stated that after speaking 
to the Parent on the phone, the Student completed several math assignments and 
participated in group activities.  The Parent responded that she had also given the 
Student a lot of encouragement the night before.  She told the special education 
teacher that the Student “thought people hated him” when he was escorted to the 
therapy room, and wanted his teachers to accept him. 

70. On April 4, 2016, the Student was escorted to the therapy room by the Access teacher 
and paraeducator 1, and isolated “twice for no more than 5 minutes each session.”  
According to the isolation and restraint report, the Student’s behavior was escalated 
from 8:00 am to 2:30 pm, during which time he ran away from class, kicked a teacher 
repeatedly, slapped the teacher twice, chewed on metal from a pencil, cursed at a 
teacher, and tore up paper and pencils.  Elementary school staff attempted to de-
escalate the Student through verbal de-escalation techniques, self-calming 
techniques, ignoring him, breaks, changing staff, using a visual schedule, and 
distractions.  The special education teacher contacted the Parent about the incident 
by email, and the District mailed the restraint and isolation report to the Parent on the 
same day. 

71. On April 5, 2016, the Parent met with the elementary school principal to discuss the 
Student’s progress in phonics, and the Student’s transition to spring break.  According 
to meeting notes, the Parent and the principal discussed the Student’s progress in the 
general education setting, and the possibility of adding time in that setting. 

72. On April 7, 2016, the Student was “escorted out of the hallway” by the Access teacher.  
According to the isolation and restraint report, the Student’s behavior was escalated 
from 8:30 am to 2:00 pm, during which time he punched the teacher, cursed loudly in 
the hallway, broke pencils, ran away from a teacher twice, and threw his shoe at a 
teacher.  Elementary school staff attempted to de-escalate the Student through verbal 
de-escalation techniques, self-calming techniques, ignoring him, breaks, changing 
staff, using a visual schedule, and distractions.  The special education teacher 
contacted the Parent about the incident by email on the same day, and the District 
mailed a copy of the isolation and restraint report to the Parent on April 8, 2016. 

73. On April 18, 2016, the Student was escorted to the therapy room by paraeducator 1, 
paraeducator 4, and a substitute paraeducator “twice and isolated for no more than 
11 minutes each session.”  According to the isolation and restraint report, the 
Student’s behavior was escalated from 11:30 am to 12:30 pm, during which time he 
hit and kicked a teacher, kicked doors and walls, tipped over chairs and a trash can, 
and cursed at staff and students.  Elementary school staff attempted to de-escalate 
the Student through verbal de-escalation techniques, self-calming techniques, 
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ignoring him, breaks, changing staff, a visual schedule, and distractions.  The 
Student’s special education teacher contacted the Parent about the incident by email 
on the same day.  The District mailed a copy of the isolation and restraint report to the 
Parent on April 19, 2016. 

74. On April 19, 2016, the Student was escorted to the therapy room by paraeducator 1 
and paraeducator 4, and “isolated for no more than 10 minutes.”  According to the 
isolation and restraint report, the Student’s behavior was escalated from 10:00 am to 
11:30 am, during which time he hit another student in the face and repeatedly punched 
teachers.  Elementary school staff attempted to de-escalate the Student through 
verbal de-escalation techniques, self-calming techniques, ignoring him, breaks, 
changing staff, using a visual schedule, and distractions.  The Student’s special 
education teacher contacted the Parent about the incident by email on the same day.  
The District mailed a copy of the isolation and restraint report to the Parent on April 
21, 2016. 

75. On April 20, 2016, the Student was escorted to the therapy room by paraeducator 2 
and “isolated for no more than 3 minutes.”  According to the isolation and restraint 
report, the Student’s behavior was escalated from 2:24 pm to 2:27 pm, during which 
time the Student hit and threatened a teacher.  Elementary school staff attempted to 
de-escalate the Student through verbal de-escalation techniques, self-calming 
techniques, ignoring him, breaks, changing staff, using a visual schedule, and 
distractions.  The Student’s special education teacher contacted the Parent about the 
incident by email on the same day.  The District mailed a copy of the isolation and 
restraint report to the Parent on April 21, 2016. 

76. Also on April 20, 2016, District staff from the Student’s self-contained special 
education classroom met to discuss students in the class, including the Student.  
Notes from the meeting indicated that when the Student was with his general 
education class, he did not want to leave, and hit another student.  The notes stated 
that when the Student was involved with his peers, it did not go well.  The notes further 
stated that staff had been trying to integrate the Student into a PE class, but concluded 
that it was too much stimulation for him.  District staff also discussed that the Parent 
had informed the elementary school principal that the Student had recently been 
diagnosed with high functioning autism. 

77. On April 21, 2016, the Student’s special education teacher completed progress 
reporting regarding the Student’s annual IEP goals.  The progress reporting stated 
that the Student was still making limited progress toward his goals and was able to 
make an appropriate word choice only 30% of the time, and was able to control his 
aggressive behavior only 30% of the time. 

78. On April 22, 2016, the Student was escorted to the therapy room by the Access 
teacher and a substitute paraeducator, and isolated on “three separate sessions for 
no more than 5 minutes each session.”  According to the isolation and restraint report, 
the Student’s behavior was escalated from 8:05 am to 2:00 pm, during which time he 
hit a teacher with a shoe, and cursed loudly on several occasions.  Elementary school 
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staff attempted to de-escalate the Student through verbal de-escalation techniques, 
self-calming techniques, ignoring him, breaks, changing staff, using a visual schedule, 
and distractions.  The special education teacher contacted the Parent about the 
incident by email on the same day.  The District mailed a copy of the isolation and 
restraint report to the Parent on April 25, 2016. 

79. On April 25, 2016, the Parent filed this citizen complaint. 

80. Also on April 25, 2016, the Parent sent a letter to the elementary school principal and 
District school psychologist, requesting a full reevaluation for the Student.  The Parent 
stated that a new evaluation was warranted because the Student had a recent 
diagnosis from a private medical provider of mild autism spectrum disorder, which 
created communication problems for the Student, as well as problems following 
directions, maintaining his interest, and disruptive behavior.  The Parent also stated 
that she thought that the Student’s placement was too restrictive; his educational 
program was not “adequately individualized by behavior, emotional crisis, and equal 
rights to education;” and the Student’s IEP did not “accommodate for his learning 
style.”  The Parent requested that the District reevaluate the Student in the areas of 
social, speech, behavior, emotional, psychological, occupational therapy, math, and 
reading.  The Parent also requested the Student’s school records five days in advance 
of the next IEP team meeting, scheduled for May 9, 2016. 

81. According to a District discipline report, on May 3, 2016, the Student was suspended 
for 0.5 days because he hit another student in the stomach and, while being escorted 
to another room, hit and bit a teacher.  The District contacted the Parent about the 
incident on the same day. 

82. On May 5, 2016, the Student was suspended for running away from staff members 
(off school grounds) and climbing the fence on the playground multiple times.  In 
response, the Parent emailed the District to express her frustration about the event.  
She stated that she was on the phone with the elementary school principal, discussing 
the Student’s progress as the Student was running away.  The Parent was upset that 
she had to call the police, and that a District staff person who was watching the 
Student had not run after him or notified his special education teacher. 

83. On May 9, 2016, the Student’s IEP team discussed the Parent’s request for a 
reevaluation as well as the Student’s placement.  At the meeting, the Parent signed 
consent for the District to reevaluate the Student in the areas of health and 
development; social, emotional, and behavioral; and sensory.  The consent form noted 
that the Parent had recently shared the Student’s autism diagnosis with the IEP team, 
and that the IEP team had considered waiting until the Student’s three-year 
reevaluation was due, but wanted to collect additional information to help with planning 
the Student’s educational program and annual IEP goals.  Additionally, the Parent 
requested that the Student’s placement be changed to an out of district nonpublic 
agency (NPA) and the IEP team agreed to the request because they believed the 
Student needed more structure and intensive instruction, as well as a more secure 
facility than the elementary school could provide.  The IEP team then developed a 
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new IEP for the Student to reflect his placement at the NPA.  The IEP team planned 
to meet in November 2016 to review whether the NPA continued to be an appropriate 
placement for the Student. 

CONCLUSIONS 

Issue 1: IEP Implementation – The District’s documentation does not substantiate that 
it implemented the Student’s June 2015 IEP.  Districts are responsible for providing 
students with the specially designed instruction and related services described in the 
student’s IEP.  The amount of services stated in an IEP is not a guideline, or an amount 
of time to be determined by staff based on a building or District philosophy.  The amount 
of services included in a student’s IEP reflects an IEP team’s determination that a 
student’s educational needs warrant the amount of services stated in the IEP.  If the 
District believes that some students are in need of increased or decreased amounts of 
specially designed instruction at the beginning of the school year, the District must hold 
IEP meetings to make such determinations.  The District may not unilaterally increase or 
decrease services without consulting the student’s IEP team, including the parents.  Here, 
the Student’s June 2015 IEP, in effect at the beginning of the 2015-2016 school year, 
stated that the Student would participate in a general education setting for approximately 
45% of his time, and would receive 1,000 minutes per week of specially designed 
instruction.  However, the Student’s school schedule did not provide for regular specially 
designed instruction.  Rather, the Student’s schedule had “flex time” to be used “when 
needed.”  Although the Student may have received some of his special education services 
during the “flex time,” it is impossible to conclude that he received the services described 
in his IEP.  Additionally, shortly after the beginning of the 2015-2016 school year, the 
District made the Student’s participation in the general education setting contingent upon 
his behavior.  While denying him access to the general education setting on the basis of 
his behavior might have been intended to motivate him to improve his behaviors, that 
strategy was unsuccessful, perhaps even producing the opposite effect.  By January 
2016, the proportion of the Student’s school day in the special education setting was 
100% of the time, with ever increasing portions of his school day in the therapy room, with 
limited access to either the general education setting or his special education services, 
as specified in his June 2015 IEP. 

In January 2016, the District amended the Student’s IEP, adding 775 minutes per week 
of special education in a special education setting, which represented a full day in the 
special education setting.  Although the Student’s amended IEP accurately reflected his 
actual time in the special education setting in January 2016, this was a change of 
placement, and as discussed below, the District did not comply with procedures for 
changing placement.  Even though the Student’s amended IEP accurately reflected a full-
time placement in the special education setting, by April 2016, the Student was spending 
nearly 60% of his time in the therapy room, which was a separate setting within the special 
education environment. 

The failure to provide the Student with the specially designed instruction required in both 
his June 2015 and January 2016 IEPs is a material failure, and as such, the District will 
provide the Student with compensatory services.  The purpose of compensatory 
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education is to make up for education services a student should have received in the first 
place, and aims to place the student in the same position he would have been, but for the 
District’s violation, and there is no requirement to provide day-for-day compensation for 
time missed.  In this case, considering the Student’s educational needs and his age, and 
the more intensive services that can be provided through 1:1 services, the District will 
provide the Student with 80 hours of behavioral services.  The services will be provided 
by a licensed mental health provider with experience working with children, or a board 
certified behavior analyst (BCBA) and will occur outside of the Student’s regular school 
day. 

Issue 2: Placement Procedures – The District failed to follow procedures for changing 
the Student’s placement.  Districts cannot make significant changes to a student’s 
placement without first conducting a reevaluation.  Additionally, the decision to change a 
student’s placement is an IEP team decision, in which the student’s parent must be 
afforded the opportunity to participate.  In this case, the District significantly changed the 
Student’s placement during the fall of 2015, when it unilaterally determined that the 
Student’s class schedule would be routinely altered depending on his behavior.  As 
discussed above, the District’s method of determining when the Student could have 
access to the general education setting deprived the Student access to his least restrictive 
environment, and in some cases, even access to his specially designed instruction.  
Additionally, the District again made a significant change to the Student’s placement when 
it moved him from a part-time special education setting to a full-time special education 
setting in January 2016.  In both circumstances, the District made significant changes 
without first conducting a reevaluation.  Conducting a reevaluation before changing a 
student’s placement is essential to determining a student’s needs and making a legitimate 
offer of a FAPE.  OSPI notes that the District initiated a comprehensive reevaluation for 
the Student on May 9, 2016, but that reevaluation did not include an FBA. 

Issue 3: IEP Development – The District’s documentation does not substantiate that it 
followed IEP development procedures.  The parent is an integral part of the IEP 
development process and districts must consider the parent’s concerns, the information 
the parent provides regarding their student, and any other relevant information about a 
student, including evaluation results and special factors.  The IEP team must also review 
and revise a student’s IEP to address any lack of expected progress, anticipated needs, 
or information provided by the parent.  This review includes special factors unique to the 
student and the use of positive behavioral interventions/supports.  When the student’s 
service providers or parents believe that the IEP is no longer appropriate, the team must 
meet to determine whether additional data and a reevaluation are needed.  As discussed 
above, the District made significant changes to the Student’s IEP, without considering the 
Parent’s input and concerns, and without reevaluating the Student.  Additionally, the BIP 
is a crucial component of the Student’s IEP, yet despite the lack of effectiveness of the 
Student’s November 2015 BIP, the District made only cursory revisions to the Student’s 
BIP in March 2016.  The District did not revise or add positive behavioral interventions 
that would meet the Student’s unique needs for behavioral support, and instead continued 
to use isolation and restraint as behavior management strategies.  Here, the Student’s 
behavior was routinely escalated for extended periods of time.  If a student’s behavior is 
consistently escalated, and unsafe for extended periods of time, it indicates that the 
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District was either not properly implementing the student’s BIP, or the District needed to 
reevaluate and revise the Student’s BIP in a substantive way to meet the Student’s needs 
and determine whether the specially designed instruction it has offered in the IEP was 
sufficient. 

Issue 4: Isolation and Restraint – The District’s documentation also does not 
substantiate that its isolation of the Student was consistent with WAC 392-172A-02110.  
Districts are permitted to use isolation with a student only when the student’s behavior 
poses an imminent likelihood of serious harm to self or others, or poses an imminent 
likelihood of substantial loss of or damage to property.  Any use of isolation must be 
discontinued as soon as the risk of harm to self, others, or property has dissipated.  If 
isolation and restraint are used, their use is strictly limited, and the emergency response 
protocol is the mechanism by which districts and parents can agree to utilize isolation and 
restraint under certain conditions and limitations.  Here, the District isolated the Student 
on a number of occasions when the Student’s behavior did not pose an imminent risk of 
serious harm to himself, others, or property.  RCW 28A.600.485 expressly prohibits the 
use of isolation and restraint for the purposes of behavioral management.  As discussed 
above, for a student eligible for special education, districts are required to develop and 
systematically employ a BIP that includes positive behavioral interventions, designed to 
change, replace, modify, or eliminate a targeted behavior, and also provide specially 
designed instruction to address problematic behavior. 

Additionally, the District did not mail the February 12, 2016 isolation and restraint report 
to the Parent within five business days, and two substitute paraeducators, and possibly 
paraeducator 4, who escorted and isolated the Student several times, were not properly 
trained.  On days when the Student was isolated more than once, the District’s isolation 
and restraint reporting forms did not list or explain the incidents of isolation and restraint 
separately, and therefore, did not permit the Parent or others reviewing the reports to 
understand which behaviors led to which incident, and which behavioral interventions 
were attempted prior to using isolation.  Additionally, the District’s isolation and restraint 
reporting is unclear whether on some occasions, the District used a restraint (transport 
hold) to transport the Student to the therapy room.  OSPI reminds the District of the 
distinction between a supportive escort and a hold.  If in an emergency, the District uses 
a transport hold to move a student, then that hold is a form restraint, which must be 
documented and reported as such. 

CORRECTIVE ACTIONS 

On August 1, 2016, August 15, 2016, September 2, 2016, October 7, 2016, October 
11, 2016, October 31, 2016, December 16, 2016, February 17, 2017, April 21, 2017, 
and June 16, 2017, the District will provide OSPI with documentation that the District has 
completed the following corrective actions. 

STUDENT SPECIFIC: 
1. By or before August 1, 2016, the District will meet with the Parent to develop a 

schedule for 80 hours of behavioral services.  The services will be provided by a 
licensed mental health provider with experience working with children, or a board 
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certified behavior analyst (BCBA).  Services will be provided outside of the Student’s 
regular school day and the Student may not receive more than 2 hours of services per 
day.  Services may be provided over the summer of 2016.  If the licensed provider is 
unable to attend a scheduled session, the session must be rescheduled.  If the Student 
is absent or otherwise does not attend a session without providing the District with at 
least 24 hours’ notice of the absence, the District does not need to reschedule.  
Services must be completed no later than June 9, 2017.  The District will provide OSPI 
with documentation of the schedule no later than August 15, 2016. 

The District must provide OSPI with documentation on October 11, 2016, December 
16, 2016, February 17, 2017, and April 21, 2017 of the compensatory services 
provided to the Student.  This documentation must include the dates, times, and length 
of each session, and state whether any of the sessions were rescheduled by the 
District or missed by the Student.  No later than June 16, 2017, the District shall 
provide OSPI with documentation that the compensatory services have been 
completed. 

The District must either provide transportation necessary for the Student to access 
these services or must reimburse the Parent for the cost of providing transportation 
for these services.  If the District reimburses the Parent for transportation, the District 
must reimburse the Parent for round trip mileage at the District’s privately owned 
vehicle rate.  The District must provide OSPI with documentation by June 16, 2017, 
that the Parent has been reimbursed for any transportation costs. 

2. The District will seek the Parent’s consent to contract with an independent evaluator 
and ensure the Student receives a comprehensive functional behavioral analysis 
(FBA), to determine the functions of the Student’s behavior, and the appropriate and 
robust positive behavioral interventions the Student needs. 
• By or before August 1, 2016, the District will provide the Parent and OSPI with at 

least three names and qualifications of individuals (who are not District employees) 
to conduct an IEE for the Student within the required timeframe, and seek for the 
Parent’s informed, written consent to proceed. 

• By or before August 8, 2016, the Parent will either provide her written, informed 
consent for the Student’s IEE or notify the District of her refusal to consent.  If the 
Parent refuses to consent, the District will notify OSPI immediately.  If the Parent 
provides consent, she will notify the District of her choice of evaluator from the list 
of proposed evaluators, on the same date.  If the Parent provides consent, but 
does not choose an evaluator, the District will select an evaluator from the list given 
to the Parent. 

• By or before August 15, 2016, the District will provide OSPI with: (1) the name of 
the independent evaluator who will conduct the Student’s IEE; (2) a copy of the 
Parent’s written consent to proceed with the IEE; and, (3) a copy of the contract 
with the IEE provider. 

• By or before September 26, 2016, the District will hold an evaluation 
results/eligibility meeting, including the Parent, to review the results of the 
Student’s IEE.  The District will ensure the independent evaluator participates in 
the meeting in person or by telephone. 
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• By or before October 7, 2016, the District will submit: (1) a copy of any meeting 
invitations; (2) a copy of the evaluation report; and, (3) a copy of any related prior 
written notice. 

• By or before October 24, 2016, the Student’s IEP team, including the Parent, will 
develop and finalize an IEP for the Student, including developing a BIP that 
includes positive behavioral interventions, and including determining an 
appropriate placement for the Student.  The District will provide OSPI with the 
associated documentation, including: (1) a copy of the Student’s IEP; and, (2) a 
copy of any related prior written notices, by or before October 31, 2016. 

DISTRICT SPECIFIC: 
By October 7, 2016, the District will ensure all District special education certificated staff, 
including educational staff associates (ESAs), and principals at the Student’s elementary 
school, receive training regarding procedures for changing a student’s placement and the 
procedures/requirements for using restraint and isolation with students.  The trainer will 
not be an employee of the District.  The training will include examples. 

• By August 1, 2016, the District will notify OSPI of the name of the outside trainer, 
and provide the trainer with a copy of this decision for use in planning the training 
materials.  

• By September 2, 2016, the District will submit a draft of the outside trainer’s 
training materials to OSPI for review.  OSPI will approve the materials or provide 
comments by September 16, 2016, as well as additional dates for review, if 
needed. 

• By October 11, 2016, the District will submit documentation that all required staff 
participated in the training.  This will include a sign-in sheet and a roster of who 
should have attended so OSPI can verify that staff participated.  If any of the staff 
are unable to participate, the District will contract with the trainer for a follow-up 
session within the required timeframe. 

The District will submit a completed copy of the Corrective Action Plan (CAP) Matrix 
documenting the specific actions it has taken to address the violations and will attach any 
other supporting documents or required information. 

NOTE: The district may request an electronic version of the matrix by e-mailing Thinh Le 
at Thinh.Le@k12.wa.us. 

Dated this ____ day of June, 2016 

Douglas H. Gill, Ed. D. 
Assistant Superintendent 
Special Education 
PO BOX 47200 
Olympia, WA 98504-7200 
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THIS WRITTEN DECISION CONCLUDES OSPI’S INVESTIGATION OF THIS 
COMPLAINT 

IDEA provides mechanisms for resolution of disputes affecting the rights of special 
education students.  This decision may not be appealed.  However, parents (or adult 
students) and school districts may raise any matter addressed in this decision that 
pertains to the identification, evaluation, placement, or provision of FAPE to a student in 
a due process hearing.  Decisions issued in due process hearings may be appealed.  
Statutes of limitations apply to due process hearings.  Parties should consult legal counsel 
for more information about filing a due process hearing.  Parents (or adult students) and 
districts may also use the mediation process to resolve disputes.  The state regulations 
addressing mediation and due process hearings are found at WAC 392-172A-05060 
through 05075 (mediation) and WAC 392-172A-05080 through 05125 (due process 
hearings.) 
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