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SPECIAL EDUCATION CITIZEN COMPLAINT (SECC) NO.  16-24 

PROCEDURAL HISTORY 

On April 13, 2016, the Office of Superintendent of Public Instruction (OSPI) received a 
Special Education Citizen Complaint from the parents (Parents) of a student (Student) 
attending the Mount Vernon School District (District).  The Parents alleged that the 
District violated the Individuals with Disabilities Education Act (IDEA), or a regulation 
implementing the IDEA, with regard to the Student’s education. 

On April 14, 2016, OSPI acknowledged receipt of this complaint and forwarded a copy 
of it to the District Superintendent on the same day.  The District was asked to respond 
to the allegations made in the complaint. 

On May 4, 2016, OSPI received the District’s response to the complaint and forwarded 
it to the Parents on May 5, 2016.  The Parents were invited to reply with any information 
they had that was inconsistent with the District’s information.  The Parents did not reply. 

OSPI considered all of the information provided by the Parents and the District as part 
of its investigation. 

OVERVIEW 

During the 2015-2016 school year, the Student attended a District high school, and was 
eligible to receive special education and related services under the category of multiple 
disabilities, including a hearing impairment.  The Student’s individualized education 
program (IEP) in effect during the 2015-2016 school year provided for the Student to 
have a Signing Exact English (SEE) educational interpreter for 6.5 hours per day.  
However, the SEE interpreter assigned to the Student was absent for 13 days during 
the school year, and the District was unable to find a qualified substitute or create a 
sustainable contingency plan.  The Parents alleged that the District failed to implement 
the Student’s IEP because it failed to provide an SEE interpreter during the time when 
the interpreter was absent.  The District denied the allegation. 

ISSUE 

1. Did the District implement the Student’s individualized education program (IEP) 
during the 2015-2016 school year, including providing interpreter services? 

LEGAL STANDARDS 

IEP Implementation: At the beginning of each school year, each district must have in 
effect an individualized education program (IEP) for every student within its jurisdiction 
who is eligible to receive special education services.  34 CFR § 300.323(a); WAC 392-
172A-03105(1).  A school district must develop a student’s IEP in compliance with the 
procedural requirements of the IDEA and state regulations.  34 CFR §§300.320 through 
300.328; WAC 392-172A-03090 through 392-172A-03115.  It must also ensure it 
provides all services in a student’s IEP, consistent with the student’s needs as 
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described in that IEP.  Each school district must ensure that the student’s IEP is 
accessible to each general education teacher, special education teacher, related 
service provider, and any other service provider who is responsible for its 
implementation.  34 CFR §300.323; WAC 392-172A-03105. 

Provision of FAPE: An IEP is required to be “reasonably calculated to enable the child to 
receive educational benefit.”  It does not require the absolute best or potential-
maximizing education for that child.  Rather, the district is obliged to provide a basic 
floor of opportunity through a program that is individually designed to provide 
educational benefit to the handicapped child.  The basic floor of opportunity provided by 
the IDEA consists of access to specialized instruction and related services.  Hendrick 
Hudson District Board of Education v. Rowley, 458 U.S. 176, 102 S.Ct. 3034 (1982).    
A free appropriate public education (FAPE) has been provided if, taking into 
consideration the student’s unique characteristics, it may be fairly said that the student 
has derived more than minimal or trivial progress in the student’s educational 
placement.  Florence County School District v. Carter, 950 F.2d 156, 160 (4th Cir. 1991); 
Ojai Unified School District v. Jackson, 4 F.3d 1467, 20 IDELR 354 (9th Cir. 1993), cert. 
denied, 115 S. Ct. 90 (1994).  “[A] material failure to implement an IEP violates the 
IDEA.  A material failure occurs when the there is more than a minor discrepancy 
between the services a school provides to a [student eligible for special education] and 
the services required by the [student]’s IEP.”  Thus, minor discrepancies between the 
services provided and the services called for by the IEP do not give rise to an IDEA 
violation.  Baker v. Van Duyn, 502 F.3d 811 (9th Cir. 2007). 

Absence of a Service Provider: Districts are responsible for ensuring that students have 
access to and receive a FAPE, consistent with the student’s individualized education 
program (IEP).  Districts must consider the impact of the service provider’s absences on 
a student’s progress and performance, and how the district will ensure the continued 
provision of a FAPE to the student.  Whether a service provider’s absence constitutes a 
denial of FAPE is an individual determination that must be made on a case-by-case 
basis.  Letter to Clarke, 48 IDELR 77 (OSEP 2007). 

FINDINGS OF FACT 

1. During the 2014-2015 school year, the Student attended a District high school, and 
was eligible to receive special education and related services under the category of 
multiple disabilities, which included a hearing impairment. 

2. On May 18, 2015, the Student’s individualized education program (IEP) team, 
including the Student and the Student’s mother (Parent), met to develop his annual 
IEP.  The IEP included annual goals in reading, written language, communication, 
math, and social-emotional skill development.  The IEP provided for the following 
specially designed instruction to be delivered in a special education setting: 

• Reading – 210 minutes per week 
• Written Language – 210 minutes per week 
• Math – 420 minutes per week 
• Reading – 70 minutes per week 
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• Written Language –70 minutes per week 
• Social/Emotional – 70 minutes per week 
• Speech-Language Pathology – 60 minutes per week provided by a speech language 

pathologist (SLP) 

The Student’s IEP also included an extensive list of accommodations and 
modifications, including a Signing Exact English (SEE) interpreter for 6.5 hours per 
day; a personal auditory system; a classroom augmented auditory system; directions 
in either American Sign Language (ASL) or SEE during math, science, and writing 
tests; a separate testing location if the Student has a human reader or SEE 
interpreter; a note taker; extra time to respond; presenting material visually and with 
captions; and a study carrel to limit distractions. 

3. The May 2015 IEP also included the following annual goals, with progress reported 
after each semester, except for the Student’s communication goals, which required 
quarterly progress reporting: 

• Reading – when given a fourth grade reading passage and one minute, the Student 
will read fluently, improving reading fluency from 115 correct words per minute at a 
third grade level, to 130 correct words per minute at a fourth grade level, as 
measured by classroom based assessment. 

• Reading – when given a third grade reading comprehension passage, the Student 
will identify the words and correctly complete the passage, improving reading 
comprehension from 13 correct responses in a three-minute second grade passage 
to 25 correct responses in a three-minute third grade passage. 

• Reading – when given a passage to read with corresponding questions, the Student 
will silently read the passage, improving literal, evaluative, and inference skills from 
11 out of 12 correct responses to a second grade passage to 18 out of 20 correct 
responses to a third grade passage. 

• Written Language – when given a three-minute timed writing prompt, the Student will 
use correct grammar, spelling, syntax, and written mechanics, improving from 43 
correct word sequences in three minutes to 55 correct word sequences in three 
minutes. 

• Communication – when given conversational topics during interactions with other 
teens, the Student will notice and repair “break-downs in communication,” improving 
from successfully notifying and repairing communication breakdowns in 1 out of 5 
opportunities to 4 out of 5 opportunities. 

• Communication – when given auditory input only, the Student will match a word to its 
associated picture, improving from identifying minimal pairs 80% of the time to 95% 
of the time, as measured by SLP data. 

• Communication – when given targeted grammar structures, the Student will 
accurately match typed phrases to picture scenarios, improving comprehension and 
use of grammar structures from 7 out of 10 opportunities to 8 out of 10 opportunities. 

• Communication – when given sentences verbally with one word left out, the Student 
will complete the sentence with an appropriate word, improving from 50% accuracy 
to 80% accuracy. 

• Communication – when given short phrases commonly used by high school 
students, the Student will approximate articulation and vocal qualities and use 
appropriate body gestures, improving from 60% comprehensible to 80% 
comprehensible to unfamiliar listeners. 
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• Math – when given 8 minutes, and an eighth grade-level assessment, the Student 
will improve his basic numerical operations skills and strategies from placing in the 
10th percentile at a seventh grade level to the 50th percentile at an eighth grade level. 

• Math – when given 8 minutes and an eighth grade-level assessment, the Student will 
accurately determine the questions being asked and choose an appropriate strategy 
to solve the problem, improving his abstract concepts and application skills from 
placing in the 30 h percentile at the seventh grade level, to the 50th percentile at the 
eighth grade level. 

• Social-Emotional – when given a naturally occurring social situation in the general 
education classroom or at lunch, the Student will use words and other means of 
communication other than signing, improving from 4 out of 5 opportunities per day 
with prompting to 5 out of 5 opportunities per day without prompting. 

• Social-Emotional – when given a situation when the Student becomes anxious, he 
will use breathing and other self-calming techniques, improving from 3 out of 5 
opportunities with prompting to 4 out of 5 opportunities without prompting. 

4. Also on May 18, 2015, the District developed a prior written notice, proposing to 
implement the Student’s IEP.  The prior written notice stated that the Student would 
be in a general education setting for three of his eight classes, and that he continued 
to need specially designed instruction in communication, social/emotional, reading, 
writing, and math.  The prior written notice also stated that the District considered 
existing data; the Student’s most recent evaluation; state assessments; District 
assessments; teacher, Student, and Parent input; and a transition interview and 
assessment in making its decision. 

5. On June 10, 2015, the Parent met with the high school principal to discuss some 
concerns regarding the upcoming 2015-2016 school year.  The Parent was 
unsatisfied with the Student’s previous IEP case manager, and discussed a negative 
experience the Student had in one of his classes.  She also had “concerns about the 
IEP process” and wanted the Student to have a “good schedule” at the high school.  
The principal agreed to assign the Student a new IEP case manager, informed the 
Parent that the IEP process would be “fair and professional” at the high school, and 
told her to contact him with any questions that she might have in the future.  The 
principal emailed the District special education director and assistant director, as 
well as the high school assistant principal on May 2, 2016, summarizing his June 10, 
2015 meeting with the Parent. 

2015-2016 School Year Begins 

6. The District’s 2015-2016 school year began on September 2, 2015, and the Student 
continued to attend the District high school.  After having worked with his previous 
SEE interpreter for the past six years, the Student was assigned a new interpreter 
during the 2015-2016 school year. 

7. The Student’s class schedule for the first semester of the 2015-2016 school year 
was as follows: 

• Period 1:  PE (Tennis/Badminton) (general education) 
• Period 2:  English II (special education) 
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• Period 3:  Biology (general education) 
• Period 4:  Math III (special education) 
• Period 5:  Contemporary World History (general education) 
• Period 6:  English II (special education) 
• Period 7:  Learning Lab A (special education) 
• Period 8:  Math III (special education) 
• Advisory Period (special education) 

The District’s documentation in this complaint also provided that a District SLP met 
with the Student individually twice per week for speech therapy in the resource room 
or the speech-language office, but did not indicate during what class periods or on 
what days the Student received his communication services. 

8. On September 24, 2015, a District deaf and hard of hearing specialist observed the 
Student and his new SEE interpreter in his special education math class.  The deaf 
and hard of hearing specialist stated that the Student’s SEE interpreter and the 
Student were able to work on the same materials as the rest of the class for the 
entire period.  The class period started with a quiz that the Student worked on 
independently, asking the SEE interpreter questions periodically about the language 
in the word problems, and continued with a lesson on fractions.  Because the class 
had sufficient time to copy notes from the board, the Student was able to 
successfully alternate between copying the notes and watching his SEE interpreter.  
The classroom teacher also provided a copy of the notes for the Student.  The 
District specialist observed that the Student’s SEE interpreter noticed when the 
Student looked away to his classmates for cues about what they were doing, and 
would repeat any signs that he might have missed.  The District specialist stated that 
the SEE interpreter signed clearly throughout the class period, and that when the 
students in the class worked independently, she checked in with the Student 
periodically to keep him on task, and improve understanding.  The District specialist 
also observed that the Student “seemed” to understand the SEE interpreter, but did 
not always fully grasp the math concepts that were being taught by the classroom 
teacher.  The classroom teacher also had an FM speaker system that was 
appropriately used.  Later that same day, the District specialist emailed the District 
special education director and assistant director, summarizing his observations. 

9. On September 25, 2015, the Parents met with the District special education director 
and the District deaf and hard of hearing specialist to discuss their concerns that the 
Student was not adjusting well to his new SEE interpreter.  The Parents asked that 
the Student’s previous SEE interpreter be immediately reassigned to the Student.  
The Student had informed the Parents that he was anxious about going to school, 
felt frustrated when he came home, and did not like his new interpreter.  The Student 
had also told the Parents that he and his new SEE interpreter were having trouble 
understanding each other.  The District specialist informed the Parents that the SEE 
interpreter’s signing had been clear and accurate during his observation the previous 
day.  The group discussed the possibility that the Student’s other disabilities may 
have affected his signing, and may have made it difficult for an unfamiliar person to 
understand him.  The District specialist also informed the Parents that the Student’s 
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previous SEE interpreter had been with him substantially longer than was 
considered professionally appropriate in order to prevent a student from becoming 
dependent on a particular interpreter.  The Student’s mother stated that the Student 
should be permitted to keep his previous SEE interpreter for the final two years of 
high school because he struggled to adjust to changes and meeting new people.  
The special education director reminded the Parents that the Student’s previous 
interpreter was unavailable, and did not agree to reassign the interpreter if, or when, 
the previous interpreter became available.  However, the District specialist agreed to 
meet individually with the Student for 30 minutes per week.  Later that same day, the 
District specialist emailed the high school assistant principal to summarize the 
discussion with the Parents. 

10. The Student’s SEE interpreter was absent on October 16, 2015. 

11. On October 19, 2015, the Parent emailed the District special education director, the 
Student’s new IEP case manager, and the District deaf and hard of hearing 
specialist, informing them about the Student’s frustrations during his SEE 
interpreter’s absence on October 16, 2015.  The Parent stated that the Student did 
not have an interpreter in his general education tennis class, and did not understand 
what he was supposed to be doing.  In his special education English class, the 
Student worked with an instructional assistant (IA) who had some SEE experience.  
However, the IA told the Student that she was not able to consistently interpret for 
him because she was unable to communicate everything the teacher was saying, 
and the teacher spoke too quickly for her.  The IA was also unable to adequately 
interpret the instructions during a spelling quiz, or the words that the students were 
expected to spell.  The Student reported that he had asked the teacher to repeat 
words for him, but the teacher did not understand what the Student was asking.  The 
Student also did not have an SEE interpreter during his speech therapy session, 
where he struggled to understand and communicate with another student who could 
not understand the Student’s voice.  The Student also had a test in his biology class 
that day, which he took in the learning lab room.  However, the IA could not interpret 
the instructions for the test, and did not know the signs for most of the necessary 
biology-related words.  The Student also attended a school assembly without an 
interpreter, and was unable to understand the speaker.  Finally, the Parent stated 
that she was upset that no one from the high school had informed her that the SEE 
interpreter was absent that day, and asked that either the school, or the Student, 
notify her when the interpreter was not available.  The Parent also stated that when 
the District could not provide an SEE interpreter for the Student, she preferred to 
keep him at home to prevent him from experiencing another stressful day. 

12. On October 30, 2015, the Parent emailed the District special education director, the 
Student’s IEP case manager, the high school principal, and the District deaf and 
hard of hearing specialist, asking if they planned to respond to her October 19, 2015 
email.  The District deaf and hard of hearing specialist apologized for not responding 
sooner, and stated that he had been trying to find substitute SEE interpreters, but 
thought that finding one was unlikely at that time.  The District specialist also stated 
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that when the Student’s SEE interpreter was absent, the plan was to call the Parent, 
and allow her to pick up the Student from school, if she desired. 

13. On November 6, 2015, the Student’s IEP case manager emailed the Parent, 
informing her that the Student’s SEE interpreter would be absent on November 16, 
2015.  The IEP case manager stated that the IA would be available for the Student, 
and although the IA was not an SEE interpreter, she would be able to help the 
Student “access” his classes and be successful, and if the Student stayed home, he 
would miss instructional time and assignments, and would be marked absent.  The 
Parent responded, asking whether the IA would be able to help the Student during 
his classes where she would need to interpret “everything” to enable him to 
participate.  The Parent stated that she did not want to put the Student into a 
situation where he became frustrated because he could not understand or 
participate in class, and then have to deal with his frustration later.  She informed the 
IEP case manager that the Student preferred to stay home when his assigned SEE 
interpreter was absent.  The Parent also asked whether the District deaf and hard of 
hearing specialist might be available to interpret for the Student, and if the Student’s 
SEE interpreter would be available for parent conferences on November 12, 2015.  
The IEP case manager responded that the District specialist would not be available 
to interpret for the Student when the SEE interpreter was not available, but that the 
SEE interpreter would be available for the Student during parent conferences.  The 
Student’s mother responded that the Student would stay home from school on 
November 16, and that she thought his absence should be excused because it was 
“not his fault” that he would not  have an interpreter. 

14. Also on November 6, 2015, the Student’s IEP team met to amend the Student’s May 
2015 IEP.  The Parent was invited to the IEP meeting, but was unable to attend and 
gave the District permission to meet without her.  The purpose of the meeting was to 
review and revise the Student’s participation in the statewide assessment process.  
On the same day, the District developed a prior written notice, proposing to change 
the Student’s participation in state assessments to off grade level assessments that 
reflected his “new state testing needs.”  The Parent and the Student signed the 
amended IEP at the parent conferences on November 12, 2015. 

15. The Student’s SEE interpreter was absent on November 16 and 17, 2015.  The 
Student’s attendance record reflected an excused absence on November 16, and a 
school-related administrative absence on November 17, 2015. 

16. On December 17, 2015, the District deaf and hard of hearing specialist emailed the 
Student’s IEP case manager, the high school assistant principal, a school 
psychologist, a school counselor, and the District special education director, 
suggesting that they meet to discuss whether the Student should take job skills-
related electives during the second semester instead of his biology and history 
classes.  The District specialist had visited the Student in his biology class earlier 
that week, and although the Student’s SEE interpreter “did her best” to help the 
Student, he was unable to understand the lesson.  The District specialist hoped that 
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the District staff could meet to discuss changing the Student’s schedule before the 
beginning of the second semester. 

17. The Student’s SEE interpreter was again absent on January 11 and 19, 2016.  The 
Student’s attendance record reflected a school-related administrative absence on 
January 11, and an excused absence on January 19, 2016. 

18. On January 25, 2016, a staff person from the Office of the Education Ombuds 
(OEO) emailed the District special education director and the deaf and hard of 
hearing specialist, informing them that she had spoken with the Parent regarding the 
Student.  The OEO stated that although the Parent was frustrated with the Student’s 
SEE interpreter, the Parent recognized that the Student needed to be able to move 
forward.  The OEO thought that because the Student struggled to communicate his 
needs, there had been some misunderstandings between the District and the 
Parent, and proposed a meeting with the Parent, the special education director, and 
the District specialist to help “clear up the issues.”  The special education director 
responded later that same day, stating that she and the District specialist would 
discuss potential meeting times, but that an expert on students who had other 
disabilities combined with hearing loss had been contracted by the District, and 
planned to visit the District later that week to observe the Student, review his 
program, and provide recommendations and consultation to the District.  The District 
specialist also responded to the OEO’s email, stating that he, along with the special 
education director, a school counselor, and the high school assistant principal 
planned to meet with the Parent and the Student later that week to discuss the 
Student’s class schedule for the next semester, and intended to recommend that the 
Student drop his history and biology classes, in favor of job skills-related classes. 

19. Also on January 25, 2016, the Student’s SEE interpreter was again absent.  The 
Student’s attendance record reflected an excused absence. 

20. On January 27, 2016, the expert contracted by the District visited the District and 
later developed a report summarizing her visit.  The report noted that although the 
Student needed one or two typical clarifications from his SEE interpreter, there were 
no “observable” communication problems between them.  The expert observed that 
the Student prompted his SEE interpreter for clarification, and the interpreter 
responded appropriately.  The hearing expert contracted by the District also 
observed that the Student was on task for most of the day, generally enjoyed the 
District team, and interacted primarily with adults.  In a one-on-one discussion with 
the hearing expert, the Student stated that he wanted his previous SEE interpreter 
back because he was frustrated and had difficulty communicating with his current 
interpreter.  The report recommended a consultation with an outside SEE interpreter 
to observe and further assess the Student’s interactions with his current interpreter, 
and that the District determine how much of the curriculum the Student was exposed 
to was modified to accommodate his needs, and take affirmative steps to ensure 
that the Student’s classroom teachers, and not his SEE interpreter, were responsible 
for making the appropriate instructional modifications.  Regarding the Student’s 
educational program, the hearing expert recommended enrolling the Student in 
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classes that would give him job-related experience and social/emotional instruction 
that would help the Student manage his anxiety when he did not understand what 
was expected of him, as well as classes that would promote self-advocacy and 
independence. 

21. On January 28, 2016, the Student’s IEP team, including the Parent and the Student, 
met to review the Student’s first semester, and discuss the Student’s needs going 
forward.  Notes from the meeting indicated that the Parent was concerned about 
whether the District was providing the Student’s required accommodations, including 
“pre-teaching.”  The District stated that the accommodations, including “pre-
teaching,” were provided “to the best extent possible.”  The IEP team concluded that 
the Student’s vocabulary was improving, he liked the flash cards he used for 
learning vocabulary, and that he and his SEE interpreter would create their own 
signs for words on spelling tests, when necessary.  The Parent was still concerned 
that the Student was not adequately learning in his biology class, and the District 
members of the IEP team informed her that he was learning, but was not learning 
enough of the necessary content to be successful in the class.  The District 
members of the IEP team then suggested removing history and biology from the 
Student’s class schedule for the second semester, and instead, adding classes to 
support the Student’s post-secondary goals.  The IEP team specifically discussed an 
art class, shop class, and the District’s automotive technician program as possible 
replacements for the history and biology classes.  The Parent asked about a plan for 
the Student when his SEE interpreter was absent, and the District again offered to 
provide an IA to support the Student, or to permit the Parent to keep the Student at 
home.  The District’s documentation in this complaint did not include a prior written 
notice developed after the January 28, 2016 meeting. 

22. On January 31, 2016, the District special education director emailed the OEO, the 
Student’s IEP case manager, the District deaf and hard of hearing specialist, and the 
District assistant special education director to update them regarding the Student.  
The special education director stated that a District contracted expert had visited the 
Student’s high school; observed the Student; and had spoken with his IEP case 
manager, the District specialist, and the special education director.  The contracted 
expert had indicated to District staff that she planned to share the observations, 
findings, and recommendations from her report with the Parent.  The special 
education director stated that according to the contracted expert, the Student’s SEE 
interpreter was doing well, and that another SEE interpreter would also be visiting 
the District to be sure the Student’s current interpreter was providing what he 
needed.  The special education director then suggested that the District meet with 
the OEO and the Parent after the contracted expert had the opportunity to share and 
discuss her findings with the Parent. 

23. The second semester at the District high school began on February 2, 2016. 

24. The Student’s class schedule during the second semester of the 2015-2016 school 
year was as follows: 

• Period 1:  Fundamentals of Art (general education) 
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• Period 2:  English II (special education) 
• Period 3:  Retail Store Management (general education) 
• Period 4:  Math III (special education) 
• Period 5:  PE (Tennis/Badminton) (general education) 
• Period 6:  English II (special education) 
• Period 7:  Learning Lab B (special education) 
• Period 8:  Math III (special education) 
• Advisory Period (special education) 

The District’s documentation in this complaint also provided that a District SLP met 
with the Student individually twice per week for speech therapy in the resource room 
or the speech-language office, but did not indicate during what class periods or on 
what days the Student received his communication services. 

25. On February 5, 2016, the SLP provided reports to the Parent on the Student’s 
progress on his annual IEP goals in communication.  On each of the Student’s five 
annual goals, he demonstrated an “emerging skill.”  However, the SLP only provided 
supplemental information other than “emerging skill” regarding the Student’s fifth 
communication goal; improving his ability to speak like other high school students.  
The SLP stated that she had worked with the Student to properly stress syllables or 
key words to help his speech sound more natural, and was excited that the Student 
was making progress in speaking more clearly.  The SLP also observed that the 
Student struggled to vary his pitch. 

26. On February 11, 2016, the Parent received a report of the Student’s progress on his 
annual IEP goals in math and social-emotional skill development.  The progress 
report regarding the Student’s annual goals in math stated that the Student had 
demonstrated an “emerging skill” but might not meet the goal within the IEP period.  
On a sixth grade-level basic numerical operations skills and strategies assessment, 
the Student had placed in the 17th percentile, and on a sixth grade-level abstract 
concepts and applications assessment, the Student had placed in the 12th 
percentile.  The progress report regarding the Student’s annual goals in social-
emotional skill development stated only that the Student had demonstrated an 
“emerging skill,” but did not provide any supplemental information. 

27. On February 12, 2016, the Student’s IEP case manager emailed the Parent, 
informing her that the Student’s SEE interpreter would be absent on February 18 
and 29, 2016, and that the District would not likely be able to find a substitute SEE 
interpreter.  The Student’s schedule for those days would include Math, English, 
Learning Lab, and Badminton, and the IEP case manager thought she and another 
District special education teacher would be able to accommodate the Student, and 
make him feel comfortable.  The Parent thanked the IEP case manager for letting 
her know, but informed the IEP case manager that the Student would stay home on 
those days.  The Parent stated she did not want the Student to be at school “missing 
or misunderstanding language” and not knowing what to do, and also stated that the 
Student preferred to stay home as well when he did not have an SEE interpreter. 
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28. Also on February 12, 2016, the Parent received a report of the Student’s progress 
on his annual IEP goals in reading and written language.  The progress report 
indicated that on each of the Student’s three reading goals, he demonstrated an 
“emerging skill,” and only provided supplemental information on the Student’s 
reading comprehension goal, stating that on a third grade passage, he had 
answered 19 out of 25 items correctly in 4 minutes and 22 seconds.  The report of 
the Student’s progress in written language stated only that he demonstrated an 
“emerging skill.” 

29. The Student’s SEE interpreter was absent again on February 18 and 29, 2016.  The 
Student’s attendance record reflected a school-related administrative absence on 
February 18, and an unexcused absence on February 29, 2016. 

30. The Student’s SEE interpreter was also absent on March 7, 8, and 10, 2016.  The 
Student’s attendance record reflected school-related administrative absences on all 
three days. 

31. On March 17, 2016, the Student’s IEP case manager emailed the Parent and the 
high school assistant principal, informing them that the Student’s SEE interpreter 
would be absent again on March 23, 2016, and stated that the District would provide 
the IA for the Student to support him and help him be successful on that day.  The 
Parent responded, asking how the Student and the IA would communicate, and how 
the Student would have a successful day if he was in school, and none of the staff 
were able to communicate with him in his primary language.  The Parent stated that 
the Student did not want to go to school when he did not have an SEE interpreter, 
and she understood his frustration.  The Parent stated that with the March 23, 2016 
absence, the SEE interpreter had currently missed 12 days of school.  The Parent 
also asked whether there had been any progress finding substitute interpreters for 
the Student, and copied the District special education director and District deaf and 
hard of hearing specialist on her email.  The District deaf and hard of hearing 
specialist responded to the Parent’s email, stating that he understood her frustration 
when substitute interpreters were unavailable.  The District specialist informed the 
Parent that the IA would be available for the Student and could use some sign 
language, written language, acting, and expression to communicate with the 
Student, as she did with other students.  The District deaf and hard of hearing 
specialist then stated that the Student already knew what was expected of him in his 
non-academic classes, and the teachers in the Student’s academic classes were 
mostly special education teachers, who would be understanding.  The special 
education director also responded to the Parent’s email, stating that if the Student 
went to school, he would “be with people who know him, care about him, and 
communicate with him in a variety of ways.”  The special education director also 
stated that there were several people at the school who knew some sign language, 
and would make efforts to help the Student when the SEE interpreter was not 
available.  The special education director also noted that the Student sometimes 
communicated with his friends with his cellular phone, which he found more 
convenient than the District’s computer tablet.  The special education director 
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informed the Parent that she was trying to find a substitute SEE interpreter for the 
Student, and promised to keep the Parent informed. 

32. The Student’s SEE interpreter was again absent on March 22 and 23, 2016.  The 
Student’s attendance record reflected school-related administrative absences on 
both days. 

33. On March 24, 2016, the District SLP who worked with the Student emailed the 
Student’s general education PE teacher, thanking her for using a cell phone to 
communicate with the Student when his SEE interpreter was unavailable.  The SLP 
also asked the PE teacher to notify her if she ever noticed that the Student was 
having any problems that the SLP could address.  The PE teacher responded that 
the Student was typically happy and well liked in her class, but thought the Student 
needed a “safe space” to talk about his feelings when he was frustrated.  After 
reading the PE teacher’s response, the SLP spoke with the Student the next day.  
The SLP replied to the PE teacher, informing her that she had spoken with the 
Student, and that he appeared happy and was smiling during their conversation.  
The SLP thought that when the Student was happy, it was more difficult for him to 
express his negative feelings and frustrations.  The SLP told the PE teacher that she 
also spoke with the Student’s SEE interpreter, who stated that the Student may have 
been frustrated this week because the SEE interpreter had been absent for two 
days, and the Student’s mother usually “chooses not to send him to school when the 
interpreter w[ould] not be there.”  The SLP asked the PE teacher to notify the 
Student’s IEP case manager if she had any future concerns about the Student, and 
informed her that the District had hired a hearing specialist to work with students 
who are deaf and their teachers. 

34. On March 28, 2016, the District SLP who worked with the Student placed a note in 
the Student’s file, summarizing a conversation she had with the Student’s SEE 
interpreter that day regarding the Student’s recent absences.  The SEE interpreter 
informed the SLP that students are supposed to switch interpreters every three to 
four years, but the Student had been with his previous interpreter for six years, and 
because the Student was still struggling to work with the new SEE interpreter, the 
Parents were hesitant to make it more difficult for him with the IA because she was 
another new person.  The SLP responded that although it may still be difficult to 
receive all instruction in the more difficult, content-based classes, a computer tablet 
or cell phone may help the Student communicate better in non-academic classes, 
like PE or the resource room. 

35. On March 29, 2016, the Student’s mother emailed the Student’s IEP case manager, 
informing her that she planned to attend the parent conferences the next day, and 
asked what time would work so that the Student’s SEE interpreter could be there.  
The IEP case manager responded the next morning, stating that the District was 
trying to hire an interpreter for the parent conferences, and that she would let the 
mother know if an interpreter was available.  The IEP case manager emailed the 
Student’s mother again later that day, informing her that an interpreter would not be 
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available.  The mother responded that she would still attend the parent conferences, 
and would communicate with the Student about what his teachers said. 

36. On April 13, 2016, the Parents filed this citizen complaint. 

37. On April 18, 2016, the District hired an additional SEE interpreter, but the additional 
interpreter was not scheduled to begin her employment at the District until May 2, 
2016. 

38. Consistent with the District contracted expert’s recommendation (see Finding of Fact 
20), an outside SEE interpreter visited the District to observe the Student and his 
interactions with his current SEE interpreter on April 28, 2016.  The outside 
interpreter planned to develop a report, but as of May 2, 2016, the report was not yet 
available. 

CONCLUSION 

The District failed to implement the Student’s May 2015 IEP.  Consistent with federal 
guidance, districts are responsible for providing students who are eligible for special 
education with a free appropriate public education (FAPE), consistent with the student’s 
IEP.  Whether a service provider’s absences constitute a denial of a FAPE is 
determined on a case-by-case basis after considering the impact of the service 
provider’s absences on the student’s progress and performance.  Here, the Student’s 
May 2015 IEP provided for an SEE interpreter for 6.5 hours per day, and the District 
acknowledges that it failed to provide an SEE interpreter on at least 13 school days 
between October and March of the 2015-2016 school year.  Despite the numerous 
other accommodations and modifications related to the Student’s hearing impairment 
that were included in the Student’s May 2015 IEP, the only alternative that the District 
offered to the Student to compensate for the absence of the SEE interpreter was an IA 
who was not a qualified SEE interpreter, and admittedly had minimal interpreting 
experience.  In fact, the District stated multiple times that its plan for dealing with the 
SEE interpreter’s absences was either to have the IA that it knew was not proficient in 
SEE work with the Student, or permit the Student to stay home. 

Although it is difficult to say with any certainty how the Student would have progressed if 
his SEE interpreter had not been absent for 13 school days, the District’s 
documentation, including the contracted hearing expert’s report, clearly indicated that 
the Student was successful when his SEE interpreter was present.  Both the District 
deaf and hard of hearing specialist and the contracted hearing expert observed that the 
Student interacted successfully with his SEE interpreter. 

Even though the Parents chose to keep the Student home when his SEE interpreter 
was absent, the District is still obligated to have sufficient contingencies in place to 
ensure that the provision of services to eligible students as agreed to in an IEP is not 
dependent upon the attendance pattern of required staff.  Because of the District’s 
failure to provide an SEE interpreter, or develop a sufficient contingency plan for the 
interpreter’s absence, the Student was prevented from accessing specially designed 
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instruction on 13 school days during the 2015-2016 school year.  However, it should be 
noted that the District did take some affirmative steps on behalf of the Student.  When 
the Parents initially raised concerns about the new SEE interpreter, the District deaf and 
hard of hearing specialist conducted an observation of the new SEE interpreter and the 
Student in an instructional setting in September 2015.  The District also independently 
contracted with an outside specialist in January 2016, to assess and make 
recommendations associated with the Student’s program.  The District also hired an 
additional SEE interpreter in April 2016.  Nonetheless, based on the Student’s May 
2015 IEP, he should have received the following specially designed instruction and 
related services during the 13 days the Student’s SEE interpreter was absent: 

• Written Language – 728 minutes 
• Reading – 728 minutes 
• Math – 1,092 minutes 
• Social/Emotional – 182 minutes 
• Communication – 156 minutes 

The District, therefore, will provide the Student compensatory services to address the 
missed services and ensure that a FAPE is available to him.  Because the 
compensatory services will be delivered in a more intensive, individual setting, a minute-
for-minute award of compensatory education is not necessary.  Accordingly, the District 
will provide the Student with approximately 1/3 the amount of specially designed 
instruction the Student would have received if his SEE interpreter had not been absent.  
The District will provide the following as compensatory services: 

• Written Language – 240 minutes 
• Reading – 240 minutes 
• Math – 390 minutes 
• Social/Emotional – 60 minutes 
• Communication – 60 minutes 

CORRECTIVE ACTIONS 

On July 8, 2016, July 11, 2016, August 19, 2016, September 30, 2016, and 
November 4, 2016, the District will provide documentation to OSPI that the following 
corrective action has been completed. 

STUDENT SPECIFIC: 
By July 1, 2016, the District will meet with the Parents to develop a schedule for 
providing 990 minutes of compensatory services (240 minutes of written language 
services, 240 minutes of reading services, 390 minutes of math services, 60 minutes of 
social/emotional services, and 60 minutes of communication services).  The District will 
provide the Student’s services outside of the Student’s high school day.  The specially 
designed instruction will be provided by a certificated special education teacher, and the 
communication services will be provided by an SLP.  Both the specially designed 
instruction and the communication services will be provided with a qualified SEE 
interpreter for the Student.  The District will provide OSPI with a copy of the 
compensatory services schedule by July 8, 2016.  The services will be completed no 
later than October 28, 2016.  If the District’s provider is unable to attend a scheduled 
session, the District must reschedule the session.  If the Student is absent or otherwise 
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does not attend a session without providing at least 24 hours’ notice, the District does 
not need to reschedule. 

The District must provide OSPI with documentation by August 19, 2016, of the 
compensatory services provided to the Student.  This documentation must include the 
dates, times, and length of each session, and must state whether any of the sessions 
were rescheduled by the District or missed by the Student.  By November 4, 2016, the 
District will provide OSPI with documentation that the compensatory services have been 
completed. 

The District must either provide transportation necessary for the Student to access 
these services or must reimburse the Parents for the cost of providing transportation for 
these services.  If the District reimburses the Parents, the District must reimburse the 
Parents for round trip mileage at the District’s privately owned vehicle rate.  The District 
will provide OSPI with documentation by November 4, 2016, if the Parents have been 
reimbursed for any transportation costs. 

DISTRICT SPECIFIC: 
By September 23, 2016, the District will provide in-person training regarding IEP 
implementation, specifically focused on IEP accommodations.  The training will, at a 
minimum, include a discussion of: (1) providing specially designed instruction; (2) 
providing IEP accommodations sufficient to access specially designed instruction, as 
well as the general education classroom; (3) contingency planning for when required 
service providers are absent; and, (4) progress reporting.  The training will be provided 
by an outside provider who is not an employee of the District, and will include examples.  
The training will be provided to all District certificated special education staff at the high 
school, including educational staff associates (ESAs). 

By July 11, 2016, the District will notify OSPI of the name of the outside trainer, and 
provide the trainer with a copy of this decision for use in planning the training materials.  
By August 19, 2016, the District will submit a draft of the outside trainer’s training 
materials to OSPI for review.  OSPI will approve the materials or provide comments by 
September 2, 2016, as well as additional dates for review, if needed.  By September 
30, 2016, the District will submit documentation that required staff participated in the 
training.  This will include a sign-in sheet and a roster of who should have attended so 
OSPI can verify that staff participated.  If any of the staff are unable to participate, the 
District will contract with the trainer for a follow-up session within the required 
timeframe. 

The District will submit a completed copy of the Corrective Action Plan (CAP) Matrix 
documenting the specific actions it has taken to address the violations and will attach 
any other supporting documents or required information. 

NOTE: The district may request an electronic version of the matrix by e-mailing Thinh 
Le at Thinh.Le@k12.wa.us. 
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Dated this ____ day of June, 2016 

Douglas H. Gill, Ed. D. 
Assistant Superintendent 
Special Education 
PO BOX 47200 
Olympia, WA 98504-7200 

THIS WRITTEN DECISION CONCLUDES OSPI’S INVESTIGATION OF THIS 
COMPLAINT 

IDEA provides mechanisms for resolution of disputes affecting the rights of special 
education students.  This decision may not be appealed.  However, parents (or adult 
students) and school districts may raise any matter addressed in this decision that 
pertains to the identification, evaluation, placement, or provision of FAPE to a student in 
a due process hearing.  Decisions issued in due process hearings may be appealed.  
Statutes of limitations apply to due process hearings.  Parties should consult legal 
counsel for more information about filing a due process hearing.  Parents (or adult 
students) and districts may also use the mediation process to resolve disputes.  The 
state regulations addressing mediation and due process hearings are found at WAC 
392-172A-05060 through 05075 (mediation) and WAC 392-172A-05080 through 05125 
(due process hearings.) 
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