
(Citizen Complaint No. 16-23) Page 1 of 53 

SPECIAL EDUCATION CITIZEN COMPLAINT (SECC) NO.  16-23 

PROCEDURAL HISTORY 

On April 11, 2016, the Office of Superintendent of Public Instruction (OSPI) received a 
Special Education Citizen Complaint from the parents (Parents) of a student (Student) 
attending the Bellingham School District (District).  The Parents alleged that the District 
violated the Individuals with Disabilities Education Act (IDEA), or a regulation 
implementing the IDEA, with regard to the Student’s education. 

On April 12, 2016, OSPI acknowledged receipt of this complaint and forwarded a copy 
of it to the District Superintendent on the same day.  The District was asked to respond 
to the allegations made in the complaint. 

On May 3, 2016, OSPI received the District’s response to the complaint and forwarded 
it to the Parents on May 4, 2016.  The Parents were invited to reply with any information 
they had that was inconsistent with the District’s information. 

On May 17, 2016, OSPI received the Parents’ reply.  The information was forwarded to 
the District on May 18, 2016. 

OSPI considered all of the information provided by the Parents and the District as part 
of its investigation. 

OVERVIEW 

During the 2014-2015 school year, the Student attended a District elementary school 
and was eligible to receive special education and related services under the category of 
other health impairment.  In April 2015, the Student’s individualized education program 
(IEP) team developed the Student’s annual IEP, and then developed a behavioral 
intervention plan (BIP) for the Student in May 2015.  After the May meeting, the Parents 
expressed concern that they had not yet been informed of the Student’s teacher for the 
following school year, which they believed the IEP team had agreed upon at the May 
IEP meeting.  In response to this concern, the Parents were notified that it was against 
school policy to make class assignment decisions prior to August of the upcoming 
school year.  Another IEP meeting then occurred, and members of the IEP team 
disagreed that the IEP team had consented to provide the family with class assignment 
information prior to August.  After the Parents expressed additional concerns about the 
class assignment and other issues regarding the Student’s education program, another 
IEP meeting occurred in June 2015, and it was determined that the IEP team would 
meet again in September 2015.  However, over the summer, the Parents requested that 
the Student’s IEP team meet before the 2015-2016 school year began to develop an 
interim behavior plan for the Student, and in response, another IEP meeting was held.  
The IEP team also met in early September to develop a new  for the Student, and 
discussed concerns about the Student’s behavior.  Later that week, the Student was 
restrained by staff several times for exhibiting unsafe behaviors.  Shortly thereafter, the 
Parents began homeschooling the Student, and also enrolled him part-time in a District 
alternative learning experience (ALE) program.  The Parents then requested that the 
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Student receive special education services at a location other than the Student’s former 
elementary school, but the District disagreed, stating that the former elementary school 
was the Student’s least restrictive environment.  The Parents then declined to access 
the services, and continued to homeschool the Student while he participated in the 
District ALE program. 

The Parents alleged that the District failed to follow procedures for implementing the 
Student’s IEP and BIP from April 12, 2015 through the end of the 2014-2015 school 
year.  The Parents also alleged that the District failed to follow procedures for using 
aversive interventions from April 12, 2015 through the end of the 2014-2015 school 
year.  Additionally, the Parents alleged that the District failed to follow procedures for 
developing and/or amending the Student’s IEP and BIP from April 12, 2015 through 
April 11, 2016, including allowing for parent participation and considering the Parents’ 
requests and information.  The Parents further alleged that the District failed to provide 
the Parents with prior written notice consistent with the requirements of WAC 392-172A-
05010 and with procedural safeguards consistent with the requirements of WAC 392-
172A-05015.  The Parents also alleged that the District failed to follow procedures for 
implementing the Student’s IEP and BIP in place during the 2015-2016 school year.  
The District denied the allegations. 

SCOPE OF INVESTIGATION 

This decision references events which occurred prior to the investigation time period, 
which began on April 12, 2015.  These references are included to add context to the 
issues under investigation and are not intended to identify additional issues, or potential 
violations, which occurred prior to the investigation time period. 

ISSUES 

1. Did the District follow procedures for implementing the Student’s individualized 
education program (IEP) from April 12, 2015 through the end of the District’s 2014-
2015 school year? 

2. Did the District follow procedures for implementing the Student’s behavioral 
intervention plan (BIP) from April 12, 2015 through the end of the District’s 2014-
2015 school year? 

3. Did the District follow procedures for using aversive interventions from April 12, 2015 
through the end of the District’s 2014-2015 school year? 

4. Did the District follow procedures for developing and/or amending the Student’s IEP 
and BIP in place from April 12, 2015 through April 11, 2016, including allowing for 
parent participation and considering the Parents’ requests and information? 

5. Did the District provide the Parents with prior written notice consistent with the 
requirements of WAC 392-172A-05010? 

6. Did the District provide the Parents with procedural safeguards consistent with the 
requirements of WAC 392-172A-05015? 

7. Did the District follow procedures for implementing the Student’s IEP during the 
2015-2016 school year? 
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8. Did the District follow procedures for implementing the Student’s BIP during the 
2015-2016 school year? 

LEGAL STANDARDS 

IEP Implementation: At the beginning of each school year, each district must have in 
effect an individualized education program (IEP) for every student within its jurisdiction 
who is eligible to receive special education services.  34 CFR § 300.323; WAC 392-
172A-03105.  A school district must develop a student’s IEP in compliance with the 
procedural requirements of the IDEA and state regulations.  34 CFR §§300.320 through 
300.328; WAC 392-172A-03090 through 392-172A-03115.  It must also ensure it 
provides all services in a student’s IEP, consistent with the student’s needs as 
described in that IEP.  The initial IEP must be implemented as soon as possible after it 
is developed.  Each school district must ensure that the student’s IEP is accessible to 
each general education teacher, special education teacher, related service provider, 
and any other service provider who is responsible for its implementation.  34 CFR 
§300.323; WAC 392-172A-03105. 

Aversive Intervention – Definition: The term "aversive interventions" means the use of 
isolation or restraint practices for the purpose of discouraging undesirable behavior on 
the part of the student.  The term does not include the use of reasonable force, restraint, 
or other treatment to control unpredicted spontaneous behavior which poses one of the 
following dangers:  a clear and present danger of serious harm to the student or another 
person; a clear and present danger of serious harm to property; or a clear and present 
danger of seriously disrupting the educational process.  WAC 392-172A-03120 
(repealed on July 24, 2015 by RCW 28A.600.485 (2015)). 

Aversive Intervention – Documentation of Use: School districts must document each 
use of an aversive intervention, circumstances under which it was used, the length of 
time of use, and follow the documentation procedures required under RCW 
28A.600.485.  WAC 392-172A-03135 (repealed on July 24, 2015 by RCW 28A.600.485 
(2015)).  Following the release of a student from the use of restraint or isolation, the 
school must implement follow-up procedures. These procedures must include reviewing 
the incident with the student and the parent or guardian to address the behavior that 
precipitated the restraint or isolation and reviewing the incident with the staff member 
who administered the restraint or isolation to discuss whether proper procedures were 
followed.  Any school employee, resource officer, or school security officer who uses 
any chemical spray, mechanical restraint, or physical force on a student during school-
sponsored instruction or activities must inform the building administrator or building 
administrator's designee as soon as possible, and within two business days submit a 
written report of the incident to the district office.  The written report should include, at a 
minimum, the following information: 1) the date and time of the incident; 2) the name 
and job title of the individual who administered the restraint or isolation; 3) a description 
of the activity that led to the restraint or isolation; 4) the type of restraint or isolation 
used on the student, including the duration; and 5) Whether the student or staff was 
physically injured during the restraint or isolation and any medical care provided.  The 
principal or principal's designee must make a reasonable effort to verbally inform the 
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student's parent or guardian within twenty-four hours of the incident, and must send 
written notification as soon as practical but postmarked no later than five business days 
after the restraint or isolation occurred.  If the school or school district customarily 
provides the parent or guardian with school-related information in a language other than 
English, the written report under this section must be provided to the parent or guardian 
in that language.  RCW 28A.600.485 (2013) (amended on July 24, 2015). 

IEP Definition:  An IEP must contain a statement of: (a) the student’s present levels of 
academic achievement and functional performance; (b) measurable annual academic 
and functional goals designed to meet the student’s needs resulting from their disability; 
(c) how the district will measure and report the student’s progress toward their annual 
IEP goals; (d) the special education services, related services, and supplementary aids 
to be provided to the student; (e) the extent to which the student will not participate with 
nondisabled students in the general education classroom and extracurricular or 
nonacademic activities; (f) any individual modifications necessary to measure the 
student’s academic achievement and functional performance on state or district-wide 
assessments; (g) ESY services, if necessary; (h) aversive interventions, if necessary; (i) 
the projected date when the services and program modifications will begin, and the 
anticipated frequency, location, and duration of those services and modifications; (j) 
beginning no later than the first IEP to be in effect when the student turns 16, 
appropriate, measurable postsecondary goals related to training, education, 
employment, and independent living skills; and (k) beginning no later than one year 
before the student reaches the age of majority (18), a statement that the student has 
been informed of the rights which will transfer to him or her on reaching the age of 
majority.  34 CFR §300.320; WAC 392-172A-03090 (2007) (repealed in part on July 24, 
2015 by RCW 28A.600.485 (2015) and amended on January 29, 2016). 

IEP Development for a Student with Behavioral Needs: In developing, reviewing and 
revising each student’s individualized education program (IEP), the team must consider 
the use of positive behavioral interventions and supports to address the student’s 
behavior.  34 CFR §300.324(a)(2); WAC 392-172A-03110(2) (amended January 29, 
2016). This means that in most cases in which a student’s behavior impedes his or her 
learning or that of others, and can be readily anticipated to be repetitive, proper 
development of the student’s IEP will include positive behavioral interventions, 
strategies, and supports to address that behavior.  64 Fed. Reg. 48, 12479 (March 12, 
1999) (Appendix A to 34 CFR Part 300, Question 38).  A functional behavioral analysis 
(FBA) and behavioral intervention plan (BIP) must be used proactively, if an IEP team 
determines that they would be appropriate for a child.  For a child with a disability whose 
behavior impedes his or her learning or that of others, and for whom the IEP Team has 
decided that a BIP is appropriate, the IEP Team must include a BIP in the child’s IEP to 
address the behavioral needs of the child. Questions and Answers on Discipline 
Procedures (OSERS June 2009) (Question E-1 and E-2). 

Parent Concerns and Requests: The parent is an integral part of the IEP development 
process.  The district must consider the parent’s concerns and any information s/he 
provides.  The district is not required, however, to adopt all recommendations proposed 
by a parent.  The team must work toward consensus on IEP content, but if team 
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members are unable to reach consensus it remains the district’s responsibility to ensure 
that the IEP includes the special education and related services that are necessary to 
provide the student with a free appropriate public education.  An IEP may therefore be 
properly developed under IDEA procedural requirements, yet still not provide the 
student all of the services that the parent believes are necessary components of the 
student’s educational program.  64 Fed. Reg. 48 12473-74 (March 12, 1999) (Appendix 
A to 34 CFR Part 300, Question 9). 

Prior Written Notice: Prior written notice ensures that the parent is aware of the 
decisions a district has made regarding evaluation and other matters affecting 
placement or implementation of the IEP.  It documents that full consideration has been 
given to input provided regarding the student’s educational needs, and it clarifies that a 
decision has been made.  The prior written notice should document any disagreement 
with the parent, and should clearly describe what the district proposes or refuses to 
initiate.  It also includes a statement that the parent has procedural safeguards so that if 
they wish to do so, they can follow procedures to resolve the conflict.  Prior written 
notice is not an invitation to a meeting.  Prior written notice must be given to the parent 
within a reasonable time before the district initiates or refuses to initiate a proposed 
change to the student’s identification, evaluation, educational placement or the provision 
of a free appropriate public education.  It must explain why the district proposes or 
refuses to take action.  It must describe any other options the district considered, and it 
must explain its reasons for rejecting those options.  34 CFR 300.503; WAC 392-172A-
05010. 

Notice of Procedural Safeguards: The notice of procedural safeguards must provide a 
full explanation of a student’s rights related to: an independent educational evaluation 
(IEE); prior written notice; parental consent; access to education records; dispute 
resolution options and procedures; placement during a due process hearing; 
procedures for placement  in an interim alternative setting; requirements for unilateral 
placement in private schools at public expense; civil actions; and attorneys fees.  A 
copy of the procedural safeguards must be given to parents, at a minimum one time per 
year and: the first time the child is referred or the parent requests a special education 
evaluation; the first time the parent files a citizen’s complaint or due process request in 
a school year; the first time the parent or the district files a due process hearing request 
during the year; on the date the district decides to make a disciplinary change of 
placement; or anytime the parent requests a copy.  34 CFR §300.504(a); WAC 392-
172A-05015. 

FINDINGS OF FACT 

Background Facts 

2014-2015 School Year 

1. During the 2014-2015 school year, the Student attended first grade at a District 
elementary school and was eligible to receive special education and related services 
under the category of other health impairment. 
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2. The District’s 2014-2015 school year began on September 2, 2014. 

3. The Student’s individualized education program (IEP) in place at the beginning of 
the 2014-2015 school year was developed on April 16, 2014, when the Student 
attended a full-day kindergarten program.  The IEP stated that the Student’s 
behavior significantly impacted the behavior of others and himself at all times, and 
that he was in need of specially designed instruction for social skills, coping skills for 
frustration and anxiety, and safe conflict resolution.  The April 2014 IEP included 
annual goals in social/emotional and motor, and provided for 60 minutes per day of 
specially designed instruction in social/emotional in a special education setting and 
60 minutes per month of occupational therapy (OT) as a related service.  
Additionally, the IEP provided for the following accommodations: 

• Use of sensory tools and motor breaks – daily in general/special education setting 
• Fire drill practice and notification – one day ahead of fire drill 
• Bathroom plan – daily plan with tokens for use – office bathroom 
• Snack – am/pm daily in general education setting 
• Journal – daily for 15 minutes in the am, as needed with timer, in general/special 

education setting 
• Allow for varied responses – as needed to assess knowledge in general education 

setting 
• Additional time for lunch – as needed to finish eating in the lunchroom 
• Adult proximity – daily in general education setting 
• Behavior management system – daily in general education setting1 
• Behavior reinforcement – daily in general education setting 

4. On February 17, 2015, the District received a letter from the Student’s private 
therapist, asking that school staff inform her of any school specific behaviors that 
she may be able to help the Student address during their weekly sessions.  The 
therapist also suggested some ideas, given the Student’s recent concerns with his 
social skills group. 

5. On March 11, 2015, the Student’s mother emailed the Student’s special education 
teacher and other members of the Student’s IEP team.  The Parents were 
concerned the Student was no longer meeting his IEP annual goals, and wanted the 
IEP team to work “collaboratively towards the common goal of helping [the Student] 
succeed” at school.  The Parents also expressed other concerns, and reminded the 
IEP team that there was “a lot of ground to cover before finalizing a new annual IEP” 
and that it seemed “unrealistic” that the IEP team would come to a “unanimous 
decision on all agenda items in 60 minutes with a group of nine people.”  The 
Parents stated that they were “unwilling to sign off on a sub-standard or incomplete 
IEP” and expressed concern that the IEP meeting was scheduled two days before 
the Student’s new IEP had to be completed.  The Parents then requested that the 
following agenda items be added to the IEP meeting agenda: 

• Parents to submit “child profile” and progress reports from the Student’s private 
occupational therapist and private advanced registered nurse practitioner 

                                                           
1 The Student’s April 2014 IEP did not provide additional details about the Student’s behavior 
management system or reference a behavioral intervention plan (BIP). 
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• Consideration of reduced assignments and change standard of measurement 
• Request for assistive technology in the form of child provided iPad to manage 

anxiety, meet standards and accomplish expected work (consultation with a 
specialist from the local university assistive technology center requested prior to IEP 
being developed) 

• Review/revise behavior plan – submit addendum adjusting “think time”2 and 
adjustments to in-school incentives system and punishment language 

• Request fine motor evaluation to rule out as factor in regression 
• Second grade transition trust-building transition, timeline and parent input in 

placement plan. 

The Parents also requested a copy of any prewritten new annual IEP goals as well 
as a finalized agenda at least one week prior to the April 14 IEP meeting.  
Additionally, the Parents asked that the IEP team agree to hold “collaborative 
meetings” prior to the April 14 meeting for the purpose of pre-planning and 
brainstorming with staff from the local university’s assistive technology center. 

6. On March 25, 2015, the Student’s private therapist sent the District a letter, stating 
that the Student “continued to struggle with anxiety based behaviors surrounding 
social relationships, obsessive “stuck” thoughts and compulsions in the restroom 
and at recess time, and below-expected ability to self-regulate and communicate his 
needs across school environments.  The “zones of regulation” social skills 
curriculum and his newly implemented “take a break card” appear to be useful tools 
for him at this time.”  The letter also included suggestions that the therapist “hope[d] 
could be implemented” as part of the Student’s IEP and behavior plan.  The 
suggestions included a bathroom plan, a recess plan, and potential discipline 
interventions.  The bathroom plan and recess plan included: 
• Bath Plan – An adult will walk through the bathroom with the Student 2-3 times a week, 

during times when no groups of students are using it.  Walk-through steps include:  1) 
“Let’s make a plan.” 2) “We are going to practice walking-on-by.” 3) While walking 
through ask the Student, “What do you notice?” and 4) Once out of the bathroom provide 
positive verbal reinforcement, such as, “You did it without getting stuck! You were able to 
walk-on-by.” 

Once the Student had a successful week using the routine, he might be able to use the 
community bathroom during off-peak times.  If he demonstrated successful use during 
off-peak times, he would be allowed to use the bathroom with peers during a peak time, 
and then gradually begin using the bathroom just as the rest of his classmates did.  The 
Student had requested to make a small ticket to carry in his pocket with reminders of 
expected bathroom behaviors. 

• Recess Plan – Support Steps:  1) “Let’s make a recess plan.”;  2)  For the first five 
minutes of recess today you can choose to _____ or _____.”;  3) At the end of the five 
minutes check in the with the Student. “It’s been five minutes, do you want to continue to 

                                                           
2 Based on the documentation in this complaint, “think time” is a behavior management program the 
District implements at the Student’s elementary school for all students.  When a student violates a code of 
conduct, the student is asked to take a time-out in a designated setting, and then complete a think time 
form, reflecting on his/her behavior. 
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do this activity, or spend time on your sounds?”; and, 4) “You were able to wait to make 
the flushing sounds!  Great job managing your worry!” 

The Student used recess time to get “flushing sounds out” which had become a 
compulsion/ritual for him, and the private therapist recommended helping the Student 
gradually decrease the amount of time spent on the compulsion and postpone acting on 
his urge to make the sounds.  The hope was that by using the recess plan the Student 
would gradually extend the time spent in expected recess activities on his own, but if that 
did not occur, the school staff could gradually extend the time. 

7. On April 2, 2015, the Parents emailed the District members of the Student’s IEP 
team and included a “child profile” regarding the Student that the Parents wanted to 
be included as part of the Student’s new April 2015 IEP.  The Parents asked that the 
District team members review the Student’s “child profile” prior to the upcoming IEP 
meeting on April 14, 2015.  The “child profile” presented by the Parents included 
information about the Student’s strengths and weaknesses, areas of frustration, and 
stated that: 

• The Student needed extra support building and maintaining trusting relationships at 
school with adults and peers. 

• The Student was sensitive about being different due to his anxiety.  His self-
confidence and self-esteem were fragile and he was embarrassed when he was 
shamed in front of peers.  The embarrassment created additional anxiety for the 
Student and led to a power struggle with adults, and could cause withdrawal from or 
frustration with peers. 

• The Student was a kinesthetic learner and learned best when his body was moving 
or received specific types of sensory input.  He needed “lots of breaks” from large 
group interactions, and could best regulate his strong emotions and reactions when 
his anxiety was low and his sensory needs were met. 

• The Student benefited from planning ahead, being in the loop in regard to the daily 
schedule, and knowing what was on the agenda.  He liked to know what was coming 
next and needed extra time and support to develop trusting and personal 
relationships with future academic environments and leadership. 

8. The District was on break April 6-10, 2015. 

9. On April 10, 2015, the Student’s special education teacher emailed the Parents and 
the other District members of the Student’s IEP team, and attached a draft copy of 
the Student’s April 2015 IEP, and a meeting agenda.  The special education teacher 
stated that “because second grade [was] still so far away,” she was asking that the 
IEP team “table that agenda item until we get closer to the end of the school year”. 
At that time, the IEP team would “have a better idea of staffing for next year” and 
would “be able to discuss the best fit for [the Student] in second grade and a 
transition plan for him.”  In response, the Parents asked that agenda items that 
directly related to the Student’s private therapist’s expertise/input be prioritized and 
that the meeting agenda state the following: 

• Private therapist’s new document/proposal 
• Determine service minutes and locations 
• Supports for school personnel 
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• Create communication plan (to include setting a date in which to hold second grade 
transition meeting) 

• Behavior plan and related document:  Parent addendum to behavior plan 
• Discuss alternate frequency and method of progress report options 

In response, the special education teacher agreed to add the items to the agenda. 

Time for Complaint Begins on April 12, 2015 

10. On April 13, 2015, the Student’s special education teacher sent the Parents and the 
other members of the IEP team an updated meeting agenda.  The special education 
teacher stated that because the Student’s IEP was due on April 14, 2015, 
developing the Student’s IEP must by the priority at the meeting.  After that, the IEP 
team would prioritize the private therapist’s time by “giving her the floor to discuss 
her suggestions and thoughts on how to be support [the Student] at school.”  The 
special education teacher reminded the IEP team that the meeting was scheduled 
for one hour, and that there were numerous items now on the agenda, and if 
needed, a follow-up meeting could be scheduled. 

11. On April 14, 2015, the Student’s IEP team, including the Parents, met to develop the 
Student’s annual IEP.  The Student’s private therapist also attended the meeting. 
The IEP, dated April 15, 2015, stated that the Student: 

Exhibits behavior that impedes both his own learning and the leaning of his peers.  
Strategies that have been successful with [the Student] include rewarding positive 
behavior with access to the iPad twice a day as well as access to a break card in which 
he is able to identify his current mood and what he needs to feel better. 

The IEP also stated in the present levels of educational performance section, that 
the Student’s “general education teacher provides him with a significant amount of 
supports in order to be successful both socially and academically in the classroom.  
[The Student] requires access to positive behavioral supports and sensory tools to 
maintain positive social interactions with adults and peers as well as increase his 
ability to follow directions in the classroom.”  The present levels of educational 
performance also stated that: 

With the use of a positive behavioral intervention in which [the Student] earns iPad time 
for using respectful words with peers and adults, as well as social skills training, [the 
Student] made some progress socially in the general education classroom.  The rate of 
disrespectful words and actions used with adults, as well as managing other student’s 
behaviors, has decreased since the beginning of the year. 

The following data reflect [the Student’s] rate of the following behaviors over the past 
month: 

• When given a direction from an adult, [the Student] refused to follow the direction 
an average of 10 times per week. 

• [The Student] uses disrespectful words and actions (e.g. saying “you’re not the 
boss of me”, walking away from the adult, etc.) with adults an average of 8 times 
per week. 

• [The Student] manages others students’ behaviors (e.g. telling others what to do 
or not do) and average of 10 times per week. 
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• During whole group instruction, [the Student] requires an average of 20 
reminders per week to listen with his whole body (i.e. keeping voice off, keeping 
hands and feet quiet, raising hand to talk, etc.). 

With the use of a break card in which [the Student] chooses his current mood/feeling and 
a tool to help him feel better, [the Student] has begun to self-regulate his emotions.  
Currently he is given the break card from his teacher as a prompt when he is beginning 
to engage in behaviors that indicate he may need a break.  [The Student] has 
independently requested the break card 10% of opportunities. 

[The Student] continues to prefer to engage in solitary play during unstructured play 
time.  However, when given access to some form of technology and a small group 
setting, [the Student] is very successful in engaging cooperatively with peers.  During 
these scenarios he is able to wait and take turns, give peers compliments, and give 
advice on how to play certain games. 

The IEP further stated the IEP team would “meet in one month to develop a behavior 
plan as part of his IEP.”  The April 2015 IEP included annual goals in 
social/emotional.  The April 2015 IEP provided for 120 minutes per week of specially 
designed instruction in social/emotional in a special education setting, and 150 
minutes per week of specially designed instruction in social/emotional in a general 
education setting.  The IEP also provided for 30 minutes per month of OT 
consultation services.3  Additionally, the IEP provided for the following 
accommodations: 

• Use of sensory tools – daily as needed in general/special education setting 
• Access to protein snacks – daily as needed in general education setting 
• Use of a break card – daily as needed in general/special education setting 
• Access to motor breaks – daily as needed in occupational therapy room 
• Access to peer modeling – as needed in general/special education setting 
• Alternate setting for assembly – as needed in quiet area 
• Behavior reinforcement – daily as needed in general/special education setting 
• Behavior chart4 – daily as needed in general/special education setting 
• Fire drill plan and parental notice prior to the fire drill – at least one day prior to drill 
• Bathroom Support – daily as needed in general education setting 
• Allow for varied responses – daily as needed in general education setting 
• Flexibility on arrival time (on assembly days) – as needed in general education 

setting 

     The IEP also provided for the following support for school personnel. 
• School staff to review “No Drama Discipline” methods 

                                                           
3 The Student’s March 2013 District evaluation report stated that the Student would “receive OT services 
as a related service in order to achieve identified educational outcomes…The need for continued OT 
services will be reviewed as part of the annual IEP review.  As his skills become more generalized into his 
classroom functioning the service delivery model may be changed to consultation.” 

4 Based on the documentation in this complaint, the daily behavior chart listed in the April 2015 IEP was 
also referred to as the Student’s star chart. 
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12. Later on April 14, 2015, the Student’s special education teacher emailed the other 
members of the Student’s IEP team, and proposed holding the next IEP meeting on 
May 14, 2015.  In response, the Student’s mother agreed to the meeting date, and 
stated that the Student’s private therapist could be excused from the meeting, but 
would provide information for the IEP team prior to the meeting.  The mother asked 
that the following items be added to the agenda for the May IEP meeting: 

• Behavior plan 
• Second grade transition plan 
• Communication plan including monthly check-in with the Student’s special education 

teacher and IEP implementation plan across all school environments 
• Discuss feedback on four week iPad pilot plan (the Student would have the option to 

use the iPad to complete assignments) 
• Discuss feedback on “bathroom plan” and “recess plan” with social coaching support 

per new IEP 

The mother also stated that the Student was expecting to make a bathroom plan 
starting the following week, and understood that visiting the school’s lizard would 
occur at special times, and would be used as an incentive.  The mother then asked if 
the Student had been provided his own personal desk in his general education 
classroom, as the school occupational therapist had mentioned, and if the desk was 
a standing desk.  The mother also stated that the Parents had chosen not to inform 
the Student about the school fire drill the next day, and that the Student’s special 
education teacher would inform him of the drill prior to it occurring. 

13. On April 16, 2015, the Student’s special education teacher emailed the other 
members of the IEP team and attached a copy of the Student’s April 15, 2015 IEP 
and a prior written notice.5  The special education teacher stated that she and the 
Student had done a bathroom “walk-by” that day, and it had gone “really well.”  
Additionally, the Student had come up with four recess plans to do for five minutes 
instead of using the time to make flushing noises.  The special education teacher 
also stated that the Student’s first grade teacher had developed a new “star chart” 
for the Student, which would be sent out to the rest of the IEP team once it was 
finalized.  The special education teacher also confirmed that the next IEP meeting 
was scheduled for May 14, and that the IEP team would discuss the Student’s 
behavior plan and his progress with the using an iPad at the meeting. 

14. In response, the Student’s mother stated that she was glad the school had begun 
implementing the Student’s new bathroom plan and recess plan.  The mother then 
stated that she wanted to provide some clarity, and suggested some edits to the 
Student’s IEP.  The mother asked the following changes be made: 

• That the assistive technology section of the IEP state “throughout school 
environments” instead of limiting it to the school motor room. 

• That the IEP reference the Student’s behavioral intervention plan, even though the 
IEP team would not meet to review the plan until May 14, 2015. 

                                                           
5 The April 16, 2015 email does not state that a copy of the prior written notice was included with the 
email.  However, based on the District’s other documentation this is assumed. 
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• That the prior written notice reflect that the IEP team would be looking for and 
measuring whether the Student’s iPad use assisted the Student in reducing anxiety 
and increasing his rate of completing in-school assignments “by targeting a strength 
(technology) and utilizing a known anxiety reducing tool (iPad) to minimize power 
struggles in transitioning to preferred fine motor tasks.“ 

• That the prior written notice reflect the Parents’ child profile and include the child 
profile as part of the IEP. 

Later that same day, the special education teacher updated the Student’s IEP to 
remove the reference to the “the motor room” from the assistive technology section.  
The special education teacher also changed the wording in the prior written notice 
regarding the iPad, and referred to the Student’s “child profile” in the other factors 
section of the prior written notice.  The special education teacher then emailed the 
Parents a “final” draft of the updated IEP and prior written notice. 

15. The District’s documentation included a prior written notice, dated April 14, 2015, 
proposing to initiate the Student’s IEP on April 15, 2015.  Given that the prior written 
notice reflects the Parents’ requested change to reference the “child profile”, it is 
assumed the prior written notice was actually completed on April 16, 2015.  The prior 
written notice stated that the IEP team met to review the Student’s IEP to develop 
new goals, and discuss appropriate supports and accommodations.  The notice also 
stated that: 

The IEP team agreed to change the goal reporting interval from semester to quarterly, 
as well as scheduling monthly informal check-ins with the special education teacher.  
The team also agreed to develop a plan to support [the Student] in reducing his flushing 
noises at recess, as well as adding service minutes to include social coaching delivered 
by the [general education] teacher and/or para professional.  This social coaching will 
include coaching around using the bathroom as well supporting him with peer 
interactions.  The team agreed to update [the Student’s] daily behavior chart to reflect 
his IEP goals and have him be an active part of his daily chart. 

The notice further stated that the IEP team had considered adding the use of an iPad 
to complete written tasks as a support to reduce the Student’s anxiety regarding 
writing tasks, but had rejected adding the support in order to allow the school to try 
using the iPad with the Student, and take data.  The team agreed to meet back in 
four weeks to see if the iPad was an effective support for the Student.  The IEP team 
also considered the Parents expressed concern about homework, and the possibility 
of creating modified grading expectations for him.  The IEP team determined that 
because the Student received homework infrequently, the team would not move 
forward with making a plan for reduced homework expectations, and that the team 
would wait until later in the Student’s “academic career” to discuss modified grading 
expectations.  Additionally, the notice stated that the Parents’ “child profile” had been 
included as an attachment to the IEP. 

16. Also on April 16, 2015, the Student’s first grade teacher responded to the mother’s 
April 14 email, stating that she and the school occupational therapist were looking 
into a standing desk option for the Student.  The first grade teacher also stated that 
the Student had the “flexibility to move back and forth between his own desk and his 
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assigned spot at a table.  He maintains weekly table captain status, which allows 
him (and his peers) to show responsibility in the classroom.”  Additionally, the first 
grade teacher stated that the Student’s star chart was almost completed.  The 
teacher had discussed the star chart with the Student who had suggested that the 
star chart not be used on Thursdays, because he only had two recesses that day.  
The teacher asked for the mother’s feedback regarding starting with a four day per 
week plan.  In response, the Student’s mother thanked the teacher for considering a 
separate desk for the Student, and exploring a trial standing desk.  The mother also 
stated that the Student was resistant to his new recess plan, but that she had 
spoken to him about being open-minded about a plan to manage his “potty sounds” 
so he could spend more time with friends and playing at school.  The mother had 
also informed the Student that he would earn stars on the new star chart for 
following the recess plan and the bathroom plan, and hoped the school could 
accommodate this in the chart.  The mother also stated that she agreed that 
Thursdays could be a “free day for now”. 

17. On April 17, 2015, the Student’s mother emailed the Student’s first grade and 
special education teachers, asking that the Student be allowed to play with a stuffed 
animal during recess, as the Student had initiated a request to play with another 
student and the stuffed animal during recess.  The mother believed this could help 
“launch” the Student’s new recess plan.  In response, the special education teacher 
stated that she was making the final touches to the star chart, which included 
sections addressing “a quick and calm drop off, following the recess plan, reflect on 
his goal for the day, and making good choices during the bathroom walk-bys.”  The 
special education teacher planned to email the completed star chart to the Parents.  
The special education teacher also stated that she planned to work with the iPad 
over the weekend so it could be used with the Student on Monday, and she would 
spend some of the time when the Student received social skills instruction to 
practice “building up his independence and learn the rules of using the iPad.” 

18. The Student’s mother later responded that the new star chart sounded “awesome” 
and liked that it would include the Student’s own reflection and input.  However, the 
mother stated that with regard to the bathroom plan, it was important to use the term 
“walk on by” rather than “walk-bys” to be consistent with the term used by the 
Student’s private therapists.  The mother also asked if the Student could use time 
during his daily sessions with the special education teacher to “reflect an observation 
he made during walk on bys”.  The mother then provided some information about 
applications that the Student’s private OT had recommended the Student use on his 
iPad.  The mother also stated that there may be a need for some clear distinctions 
with the Student regarding iPad game-time versus work-time, and that if the 
distinction was clear, and the Student was included in creating the guidelines, he 
would feel respected and would follow his own rules regarding usage. 

19. Also on April 17, 2015, the Student’s first grade teacher emailed the Student’s 
mother and the private therapist, stating that the Student had a “great day”, and had 
accomplished playing with peers for eight minutes during recess.  The first grade 
teacher also stated that even though the Student had a great day, by the afternoon, 
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he started telling the teacher that it was a bad day.  The teacher stated that this 
happened frequently, and that in response, the teacher would run through the day 
with the Student and point out the positives.  However, once the Student decided it 
had not been a good day, he could not tell the teacher why it was a bad day.  The 
teacher had then begun telling the Student that he must be “teasing” her about it not 
being a good day.  The teacher also stated that earlier in the day, the Student had 
finally shared it was a bad day because he was worried about his after school 
program.  The teacher wondered if this was the same reason the Student thought 
other days were bad days, and then asked how she should handle these situations 
with the Student. 

20. On April 18, 2015, the mother responded that what the teacher was describing about 
the Student was “classic [Student] anxiety” and that his anticipatory anxiety 
pertaining to future events had “become a big part of his current struggle.”  The 
mother then provided additional information about the Student’s anxiety, and 
suggested the teacher view a video that discussed strategies for helping students 
improve emotional, academic, and social skills.  The video was available at the local 
library but had a long wait list.  Additionally, the mother agreed that using humor with 
the Student was a good way to address the Student’s anxiety in the moment. 

21. On April 20, 2015, the Student’s special education teacher, who had been included 
on the mother’s April 18, 2015 email, responded by thanking the mother for her 
feedback, and agreeing to get on the wait list for the video.  The special education 
teacher stated that they had tried using the Student’s new star chart that day and the 
Student had been a “bit resistant” to the schedule, but the special education teacher 
believed with coaching and getting used to it, the schedule would be a good support 
for the Student.  The special education teacher also stated that the next day, the 
Student would practice using the iPad for academic work, and that she would update 
the Parents on how it went.  In response, the mother stated that the Parents would 
inform the Student that they believed changing his star chart was a good idea, and 
were proud that he was able to set his own goals.  The Student would receive 
incentives at home for making good choices at school. 

22. On April 21, 2015, the Student’s mother emailed the Student’s special education 
teacher and copied other staff members.  The mother stated that the Student was 
concerned that the school specialist was not consistently implementing his IEP and 
behavior plan.  The Student reported that he been sent to the school office during 
his PE class without warning and as a result, was shamed and embarrassed.  The 
mother asked that she be informed of the team’s plan to ensure all of the Student’s 
teachers were briefed on his current IEP accommodations, especially as it related to 
his new “take a break card”, time-outs” with the school librarian to access the school 
lizard, and other positive interventions.  The mother stated that past data showed the 
Student benefited from consistent implementation of his behavior plan across all 
school environments, and that when changes were made, the Student was “likely to 
test to see if everyone got the memo” and were on the “same page”.  Additionally, 
“having clear communication of his support systems” amongst all the Student’s 
teachers provided the Student a “sense of security”, “greatly reduce[d] his anxiety”, 
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and “increased his trust in his leaders.”  The mother stated that a formal 
communication plan could be drafted at the May 14 IEP meeting to ensure 
consistent implementation throughout all school environments.  In response, the 
special education teacher stated that she would make break cards for the Student’s 
PE and library classes.  The special education teacher also stated that the school 
originally wanted to wait a while before implementing the break card with specialists 
to ensure the Student became “fluent” in using it and that it was an effective tool for 
him.  The special education teacher agreed that staff communication issues could be 
discussed at the May 14 meeting. 

23. The District was on break on April 24, 2015. 

24. On April 27, 2015, the Student’s special education teacher emailed the Student’s 
mother regarding arranging a social time for the Student and another student.  The 
special education teacher also stated that the Student was making good progress in 
social skills on Fridays when he was allowed to invite a peer to iPad time with him, 
as well as when he invited a peer to visit the school’s lizard.  The Student was 
starting to engage with peers more, and make connections with a variety of 
students.  In response, the Student’s mother stated that she was glad to hear that 
the Student was able to relax and enjoy friendships during iPad time and visits to the 
school lizard.  The mother hoped that eventually the Student would have the option 
of having a recess “buddy”, or mentor opportunity with a peer of his choosing in 
order to help him build more socially appropriate skills to manage his compulsive 
behavior at recess, and decrease time spent on his flushing sound rituals.  The 
mother asked that the special education teacher keep her informed of how the 
recess plan was going.  Additionally, the mother asked the Student’s first grade 
teacher, who was included on the email, if using trading cards as an incentive was 
helping the Student. 

25. On April 28, 2015, the Student’s first grade teacher responded to the mother’s email, 
thanking the mother for being flexible as the staff implemented new strategies to the 
support the Student.  The teacher also stated that the trading cards had worked well 
that day and that she had allowed the Student to earn two cards since one card was 
not a big motivator for him.  Additionally, the Student’s peer interaction time when 
visiting the school lizard had been more successful than the teacher had planned, 
and the Student’s peers were very excited to go with him on the visits.  The visits to 
the lizard were also a great tool to motivate the Student to use “whole body” listening 
while the teacher was teaching.  The teacher also stated that the Student had used 
the iPad for both his morning work and writing, was becoming more familiar with the 
computer program, and was excited to use it. 

26. On April 29, 2015, the Student received a disciplinary referral for kicking and choking 
another student.  As a result, the Student lost “cubes” in his class, and was 
scheduled for structured recess. 

27. On May 1, 2015, the Student’s mother emailed the Student’s special education 
teacher and first grade teacher, stating that she was preparing to meet with the 
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Student’s private therapist about the Student’s bathroom and recess plans, and 
wanted to check with school staff regarding the Student’s progress with the plans.  
The mother then restated the Student’s bathroom plan and asked if the Student had 
begun carrying a ticket in his pocket for expected bathroom behaviors.  In regard to 
the Student’s recess plan, the mother stated that after the recent report of an 
“aggression incident” at recess on April 29, 2015, where the Student’s flushing ritual 
was interrupted, and he responded physically to another student, she wanted the 
recess plan to be implemented at all recesses starting the following week with 
increased duration.   The mother suggested the following things be done: 

• Staff add an additional minute of time to the Student’s plan at each subsequent 
recess until the Student had reached at least 10 or 15 minutes by the end of next 
week. 
o That the Student also earn additional minutes of time to visit the school lizard at 

the end week if he was successful at extending his recess time. 
• That the Student be given a choice to either participate in indoor structured recess or 

to implement his recess plan outside, since the Student had reported that he did not 
making flushing sounds during indoor recess. 

• That staff be upfront with the Student that there was going to be a new place at 
school do make sounds which was better than making them during recess. 
o The new place could be the resource room where 15 minutes could be carved 

out when the Student could design with Legos and get his sounds out.   The 
Student did this at home, and the mother believed the resource room would be a 
more discrete and socially appropriate with less impact on his peer interaction 
goal. 

The mother asked that the staff let the Parents know how they planned to implement 
her suggestions to the Student’s plans the following week. 

28. The Student’s first grade teacher later responded regarding the Student’s recess 
plan, stating that staff had decided to only implement the Student’s recess plan 
during the morning recess, because the lunch recess and afternoon recess were not 
always staffed by the same people, and would “probably be more inconsistent than 
consistent” in implementing the plan.  Even with the consistent implementation at the 
morning recess, the Student had only had three or four days of success with a five 
minute plan, and only two days of earning a trading card as a reward.  The first 
grade teacher stated that she would like to see the Student get in a full week of 
making a recess plan before staff started increasing the length of the recess 
minutes.  Since the morning recess was 15 minutes long, the Student usually got 
about 8 minutes of recess to make flushing sounds.  While making the flushing 
sounds, the Student usually walked around the playground and seemed to blend in 
with the other students who were playing games or walking around.  The teacher felt 
that a separate designated area on the playground for the Student to make flushing 
sounds would be more noticeable.  The teacher also stated that a structured recess 
was provided during the lunch recess, and that the Student could be assigned to 
structured recess if the Parents wanted.  Additionally, the teacher stated that she 
hoped that it was “very clear to all” that she was “very supportive of helping” the 
Student decrease his time making flushing noises during recess.  The teacher 
gauged the Student’s anxiety level on a day-to-day basis, and was always trying to 
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ensure that it was a positive “you can do it” experience.  If the teacher could “stretch 
him a bit on time” she did.  The Student’s mother later responded that she would 
discuss the teacher’s response with the Student’s private therapist to see what ideas 
the private therapist had about the implementation of the Student’s recess plan 
given the consistency concerns. 

29. On May 3, 2015, the Student’s private therapist emailed the Student’s mother about 
the recess plan, and copied the Student’s special education teacher, first grade 
teacher, and the elementary school principal.  The private therapist stated that she 
agreed with the first grade teacher that the Student needed at least one full week of 
a successful morning recess plan for five minutes per recess, before the amount of 
minutes in the recess plan should be extended.  At that point, the therapist 
suggested it would be beneficial to give the Student the choice to work on more time 
at the morning recess, or add a five-minute friend/activity time at the other recesses 
if staffing allowed. 

30. On May 5, 2015, the Student’s special education teacher responded to the private 
therapist’s email, thanking everyone for their input on the Student’s recess plan, and 
stating that she agreed they should stick with the five-minute plan.  The special 
education teacher thought that once the Student was successful in carrying out the 
plan, without checking in during the 5 minutes to see how many more minutes 
remained, for a week straight, then “it would be safe to increase the time.”  
Additionally, the special education teacher stated that if the IEP team felt the Student 
would benefit from a separate time to make his flushing sounds in private, she would 
be happy to brainstorm ideas.  The special education teacher also stated that in 
regard to the Student’s bathroom plan, they had been doing the “walk-on-bys” every 
day during social skills, and that the Student had been doing well, and had not 
gotten “stuck” yet.  However, there had not been other students in the bathroom at 
those times.  The special education teacher felt it would be best for the Student to 
continue with the “walk-on-bys” with adult support while there was at least one other 
student in the bathroom prior to the Student accessing the community bathroom 
during off-peak times.  The special education teacher also stated that during the 
Student’s social skills time, they had been practicing and role-playing ignoring 
people politely which seemed to be “very beneficial” for the Student.  The special 
education teacher wanted to provide this same “adult-supported opportunity” for the 
Student to practice using the bathroom, and ignoring other students.  The teacher 
wanted the Student to be given as much support as staff could provide when he 
used the bathroom to ensure success, and not to have to backtrack like earlier in the 
school year.  The special education teacher thought that all of the supports in place 
for the Student at that time were successful. 

31. On May 7, 2015, the Student’s mother emailed the Student’s special education 
teacher, asking what time the May 14, 2015 IEP meeting would be held.  The mother 
also again asked that items be added to the IEP meeting agenda including: iPad 
pilot feedback, second grade transition plan, and parent/special education check-in.  
The special education teacher later responded, clarifying the meeting time and 
stated that the meeting agenda would include the following items: 
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• Review behavior data and go over the functional behavior assessment. 
• Develop behavioral intervention supports as a team and add them to the IEP 
• Review the use of the iPad 
• Second grade transition plan 
• Special education/family check-in 

32. On May 11, 2015, the Student received a disciplinary referral for pushing another 
student into a wall, which resulted in the other student falling down.  The Student 
also hit another student.  The school principal spoke to the Student about his 
behavior. 

33. On May 12, 2015, the Student’s special education teacher emailed the Student’s 
mother, stating that the school principal had another District meeting on May 14 and 
would not be able to attend the IEP meeting.  The principal had suggested the 
meeting proceed without him, and that the special education teacher debrief him 
about the meeting the following day.  The principal would then get in touch with the 
Parents to follow up.  The special education teacher asked if the Parents agreed, or 
wanted to reschedule the meeting.  The special education teacher also stated that 
she would send out a draft copy of the Student’s behavior plan and some behavioral 
data prior to the IEP meeting.   In response, the mother agreed to hold the meeting 
without the principal, and stated that she planned to submit the following items at the 
IEP meeting: 

• Written BIP recommendations from the Student’s private therapist 
• Parent addendum to the BIP to be included as part of the IEP and serve as an 

outline for future teachers, leadership, substitutes, etc.  The document would also 
“serve to aid in a seamless transition for next year”, “promote consistent 
implementation”, and “facilitate communication across environments going forward.” 

34. On May 13, 2015, the Student’s special education teacher emailed the Parents and 
attached a draft copy of the Student’s functional behavioral assessment (FBA) and 
behavioral intervention plan (BIP).  The teacher also stated that if the Parents 
wanted, she could send them a copy of the data and recommendations used for the 
FBA.  In response, the Parents asked to have a copy of the data.  The Parents and 
the teacher then exchanged additional emails about the drafts. 

35. On the morning of May 14, 2015, the Student’s mother forwarded a letter from the 
Student’s private therapist to the Student’s special education teacher and copied 
other staff members.  The letter, dated May 13, 2015, stated that the therapist 
thought it would beneficial for the Student to have “some intentional exposure” to the 
second grade teachers at the elementary school, as the teachers would get to know 
the Student “a bit”.  The Parents could then have an opportunity to give their input 
about the Student’s classroom placement for the following school year.  The 
therapist also stated that she “realize[d] it was not protocol for students to know 
which teacher they will have for the following school year” but thought that this would 
“greatly decrease [the Student’s) anxiety and ensure a smooth transition into second 
grade if he had some familiarity with the teachers and their classrooms.”  The 
therapist also suggested the following: 
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• The Student be allowed to take notes, books, or other classroom needs to the 
second grade teachers on a regular basis 

• An ideal placement for second grade would be a teacher who is also excited to work 
with the Student and has had some opportunities to observe him within the school 
environment before this school year ends 

• The Parents meet with teachers and observe their classrooms and teaching styles, 
as the Parents had a “deep understanding for [the Student’s] emotional needs and 
attributes that help him feel secure and accepted” 

• The Student have peers in his second grade class with whom he already developed 
a relationship 

36. Later on May 14, 2015, the Student’s IEP team, including the Parents, completed an 
FBA for the Student.  The IEP team then developed a BIP for the Student.  The BIP6 
stated that the Student’s behavioral concerns included frequent disruptions to whole 
group learning, non-compliance with adults, yelling and physical altercations with 
peers.  The BIP also stated that the behaviors to decrease were: blurting out during 
instruction, yelling at peers, non-compliance, and inappropriate physical interactions 
with peers.  The IEP team hypothesized that the Student exhibited these behaviors 
to gain peer and adult attention or a desired item, and to avoid tasks or escape a 
situation.  The BIP stated that the behaviors to be increased included: raising his 
hand to be called on, waiting for adult attention, appropriately requesting from peers, 
coping with disappointment, requesting help with difficult academic tasks, positive 
peer interactions, and maintaining appropriate physical boundaries with peers.  To 
reinforce the desired behaviors, the Student would earn time on an iPad, and be 
allowed to visit the school’s lizard in in the library.  The BIP also noted that the 
Student’s first grade teacher would keep anecdotal and frequency data on the 
number of “cubes” the Student earned per day.  Additionally, the IEP team amended 
the Student’s IEP to include three additional accommodations: 

• Use of an iPad to complete academic tasks – daily as needed in general education 
setting 

• Adult proximity – as needed when using the common bathrooms 
• Progress update for parents on newly implemented behavior supports – one week 

after implementation 

37. Also on May 14, 2015, the District developed two prior written notices.  The first 
notice proposed to initiate the Student’s revised behavior plan, and stated that the 
IEP team had revised the BIP to reflect new data taken from the Student’s FBA.  The 
first notice also stated that the IEP team had agreed to have the Student “complete 
the think time procedure in the resource room” and to allow the Student “the option 
of writing down his ideas when he has the urge to say something out loud.”  The IEP 
team also agreed to “continue with his current recess plan and revisit this in second 
grade.”  The Student would “also start using the common bathroom with the 
resource room teacher close by during social skills.”  The second notice proposed to 
initiate the Student’s new IEP accommodations. 

                                                           
6 The May 14, 2015 BIP states that elementary school principal participated in developing the plan.  This 
is incorrect, as the principal did not attend the May 14, 2015 meeting. 
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38. On May 18, 2015, the Student’s special education teacher emailed the Parents and 
the other members of the Student’s IEP team, stating that she had updated 
“everything” in the District’s computer system and would send home a “final 
updated” copy of the Student’s BIP later that day.  The special education teacher 
then recapped what was discussed at the May 14 IEP meeting: 

• “Think times” would take place in the resource room for now 
• The Student would have the opportunity to use the common bathroom during social 

skills 
• The Student would now work toward earning the cubes for iPad time twice daily 
• Continue with the current recess plan and revisit it in second grade if needed 
• Added the Student’s use of the iPad as an IEP accommodation 
• Agreed that staff would communicate with the Parents one week after 

implementation of any new behavioral support 
• Staff would provide opportunities for the Student to connect with second grade 

teachers throughout the rest of the school year 

The special education teacher also stated that if the Student’s mother emailed her 
the “file with your parent input”, the teacher would add it to the IEP and have 
everything sent to the District office. 

39. Later on May 18, 2015, the Student’s mother emailed the Student’s special 
education teacher, asking that the teacher ensure the Student’s “behavior plan 
parent addendum” was included in the Student’s IEP to “serve as a reference tool for 
future leadership” that worked with the Student.7  The addendum included: 

• Positive interventions – daily star chart, take, a break card, in-school 
rewards/incentives (earning cubes to exchange for rewards of iPad time or animal 
connection twice daily.  Peer involvement whenever possible.) 

• Think time/discipline interactions –  Same format as peers with picture sheet and 
takes place consistently in the special education teacher’s classroom or another 
special education teacher’s classroom regardless of teacher initiating the think time 

• Animal connections – data showed the Student was “motivated by, can better 
manage his stress, and was socially motivated by animal connections” 

• Social skills and coaching support – bathroom plan, recess plan, fire drill plan, peer 
interactions, access to sensory tools in the general education setting and during 
motor breaks, modified work space option 

• Fall transition – Careful transition into the next school year was recommended.  The 
recommended transition plan was: 
o Beginning in May 2015 the Student would begin weekly visitations to existing 

second grade classrooms. 
o In June 2015, the Student would learn of his placement and “engage with 

existing 2nd grade classroom activities and teachers in a 1:1 activity in a 
leadership/trust-building capacity within the classroom during his social skills 
sessions. 

o Second grade teacher placement would be carefully determined by team prior to 
the end of first grade, contract permitting.  Specifics on teacher characteristics 
would be requested and taken into consideration from parents and private 
therapists.  Trusted peer relationships will be taken into consideration as well. 

                                                           
7 The mother originally sent the email on May 15, 2015, but the original email did not go through. 
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o At least two school visits be scheduled with the new teacher prior to the first day 
of the 2015-2016 school year.  One visit with Parents and special education 
teacher attending at which time a “first days arrival plan A, B, and C, will be 
created.  The other visit will be for [the Student] to have trust building/anxiety 
management/orientation interaction to build on established relationship prior to 
first day.” 

• Crisis management plan – The Parents will be called to be informed of any serious 
behavior involving removal of any of the Student’s “leadership roles or earned 
privileges, or safety related events, although [the Student] would stay in school.” 

40. On May 21, 2015, the Student received a disciplinary referral for hitting another 
student.  When confronted by the teacher, the Student began to “move and yell.”  
The school office was called, and the school principal spoke with the Student. 

41. On May 22, 2015, the Student’s mother emailed the Student’s special education 
teacher, stating that the Student was concerned that he did not have access to his 
“take a break card” with the substitute music teacher and another teacher.  The 
mother asked that the special education teacher ensure that the teacher understood 
the Student’s BIP, and stated that it was “vital they are consistent in allowing him to 
access to use the take a break independently as a self-regulation tool.”  The mother 
indicated that the break card aided in reducing the daily “think times” that were 
occurring and “causing a reduction” in the Student’s self-confidence at school that 
week.  In response, the special education teacher stated that the Student did have 
access to a take a break card with both teachers, and that he had gotten a “think 
time” the prior day during music class for throwing his break card out the door.  The 
special education teacher stated that she would check in with the Student that day to 
remind him he could use his break card whenever he needed. 

42. The District was on break on May 25, 2015. 

43. On May 26, 2015, the Student’s mother emailed the special education teacher, 
asking to schedule the June check-in meeting. 

44. Also on May 26, 2015, the Student’s special education teacher emailed the 
Student’s mother, stating that the Student had received a “think time” that morning, 
but did not want to complete the “think time” in the resource room, so the special 
education teacher went to the Student’s general education classroom to help him.  
The staff was then able to get the Student to go to the resource room, and the 
special education teacher gave the Student some time to take a break before 
completing the “think time” form.  However, when the Student said he was ready to 
fill out the form, he got up and ran out of the resource room.  The special education 
teacher could not leave the room to follow the Student because there were other 
students in the room.  The special education teacher then asked the principal to 
follow up with Student.  Later, when the special education teacher went to the school 
office, the Student completed the form, and was ready to go.  The special education 
teacher also stated that the Student had a “great” afternoon earning ten cubes. 
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45. Later that same day, the Student’s mother responded to the email, stating that she 
had spoken to the Student about what occurred that day, and it sounded to her like 
the Student wanted to be able to complete his “think times” in a second grade 
teacher’s (second grade teacher 1) classroom, similar to other students.  The 
Student felt that he was missing out getting to see the second grade students when 
he went to the resource room.  The mother also stated that “because 
anxiety/curiosity about second grade transition was at the root of this,” she hoped  it 
would be possible for the Student to familiarize himself with second grade teacher 
1’s classroom, as well as the other second grade classrooms that week by dropping 
off a book or note, or being a helper outside of any “think time” scenarios.  The 
mother also relayed that the Student wanted the option of having his “think time” in 
the library, or in the resource room.  The mother asked if this was a possibility, and 
whether the Student could choose where he was the most comfortable “cooling off”.  
The mother thought once the Student had a positive interaction with second grade 
teacher 1’s class, he would be able to accept a more private “think time” option, 
which the Parents had talked to him about and asked him to accept. 

46. On May 27, 2015, the Student’s special education teacher responded to the 
mother’s email, stating that she had spoken with the Student’s first grade teacher 
that morning about opportunities for the Student to visit second grade classrooms 
and the first grade teacher already had plans for the Student to drop some stuff off 
with the second grade teachers.  The special education teacher hoped, as the 
mother had suggested, that once the Student was able to see the second grade 
classrooms outside a “think time” scenario, he would feel more at ease about 
second grade, and be more accepting of a private “think time”.  The special 
education teacher also stated that in regards to the Student’s “think time” spot, she 
believed they should stick to having the Student complete the “think time” in the 
resource room or another special education teacher’s room.  There were concerns 
noted about having “think time” in the library.  The special education teacher agreed 
that the Student having an option of how and where to cool down was very 
important, and suggested phrasing it to the Student that he would have the option of 
the resource room, or the other special education classroom.  Additionally, the 
special education teacher stated that they would be introducing a cube chart for the 
Student the next day, so he had a visual reminder of how many cubes he could earn 
for each part of the school day.  The special education teacher attached a copy of 
the cube chart. 

47. Also on May 27, 2015, the elementary school principal emailed the Student’s mother 
and the special education teacher, stating that the Student had a “small issue” in the 
lunchroom that day, but they were able to have a good discussion and resolve the 
issue. 

48. On May 28, 2015, the Student received another disciplinary referral for pushing two 
other students. 

49. Also on May 28, 2015, the Student’s mother emailed second grade teacher 1, asking 
to observe the teacher’s classroom.  Second grade teacher 1 then forwarded the 
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mother’s email to the Student’s first grade teacher.  In response, the first grade 
teacher stated that at the May 14, 2015 IEP meeting, the Student’s mother had 
“noted the letter from [the Student’s private therapist] suggesting that she might sit in 
on 2nd grade classrooms” but the mother had also stated that she did not think it was 
necessary to do so.  The first grade teacher had been “relieved” that the mother had 
come to this conclusion on her own because the first grade teacher believed that the 
elementary school staff had a better understanding of placement for the Student 
than the mother, and had other students to consider.  The first grade teacher then 
stated that because the Student’s mother did not get to choose who the Student’s 
second grade teacher would be, she was unsure what benefit there would be to the 
mother sitting in on each second grade classroom.  The first grade teacher thought 
that the school principal should handle the situation and copied him on the email. 

50. On May 29, 2015, the Student’s special education teacher emailed the Student’s 
mother, stating that the Student had a “rough day”, and exhibited “lots of yelling, 
talking back, and aggression toward adults and students.”  The Student had been in 
the resource room three times that day for “think time”, and while he was in the room 
he was “very escalated-yelling, running around, etc.”  The Student tried to leave the 
room and go back to his first grade classroom while he was still escalated, instead of 
completing the “think time” procedures, so the special education teacher had called 
the principal during two of the “think times” for support.  The staff was then able to 
get the Student to sit in a calm down space and do some calming techniques before 
returning to class.  The special education teacher also stated that the Student had 
earned his third “think time” for throwing his “take a break” card in his first grade 
teacher’s face, and when he went to the resource room, he again tried to leave 
before he was safe and calm.  In response, the special education teacher had 
blocked the door, and the Student pulled her fingers back from the door handle.  The 
Student did not stop pulling on the teacher’s fingers even though the teacher had 
stated the Student was hurting her and asked him to stop.  The special education 
teacher stated that the school principal would be following up with the Parents on 
Monday, but the special education teacher had wanted to provide some information 
so the Parents had some context for the reason why the “think time” reports were 
being sent home. 

51. In response, the Student’s mother apologized for the “tough day” and hoped that 
everyone was “okay.”   The mother also stated that she was sure that once a second 
grade placement was resolved, the staff would see a reduction in the Student’s 
anxiety level.  The mother asserted that the second grade placement was on the 
Student’s “radar”, and it was anxiety producing for him because it was almost June, 
and a placement had not been determined.  The lack of a second grade placement 
was “at the root of his stress and related behaviors”, and was a pattern for the 
Student as “spelled out” in his BIP.  The mother also stated that she looked forward 
to seeing a timeline for the Student’s second grade trust-building activities and 
classroom familiarization the following week.  The mother also hoped that the IEP 
team would revisit and implement the recommendations made by the Student’s 
private therapist regarding the Student’s transition to second grade. 
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52. On May 30, 2015, the elementary school principal emailed the Student’s mother 
regarding her request to observe a second grade classroom.  The principal stated 
that he had become aware that the mother had contacted each second grade 
teacher at the school to arrange an observation of each classroom in order to 
determine the best placement for the Student.  While the principal understood the 
mother’s “desire to have placement complete”, the elementary school did not allow 
parents to visit, and request particular teachers prior to placement.  The principal 
had asked each of the second grade teachers not to respond to the mother’s 
request, and stated that the teachers understood the mother’s request would not be 
granted.  The principal also stated that class placement at the elementary school 
was an “important and complicated process”, and took “into account not only the 
individual needs of the student, but groups of students, staff, and all families.”  
Additionally, as new students arrived over the summer, their placement created new 
needs and changes to the class dynamics.  As the principal made class placements, 
he needed “to remain flexible and adaptable to the needs that develop over the 
summer”, and as such, he would not be placing the Student in a class until late 
summer.  He stated that the second grade placements would be announced on 
August 25, 2015, per the school’s normal procedures.  The principal also stated that 
he planned to work with the IEP team to implement strategies to help minimize the 
Student’s stress. 

53. On May 31, 2015, the Student’s mother responded to the school principal, stating 
that she was sorry the principal had missed the BIP portion of the Student’s IEP 
meeting on May 14, 2015, and that the principal’s email contradicted what the IEP 
team discussed and determined.  The mother asked if the principal had reviewed the 
recommendations from the Student’s private therapist, the medical advice from the 
Student’s nurse practitioner, and the BIP parent addendum, which was part of the 
Student’s IEP.  The mother also stated that as she understood it, the principal was 
choosing to enforce normal placement procedures for a special needs child without 
regard to data and evaluative material that supported otherwise, and that the 
principal acknowledged that this was causing stress to a student with an anxiety 
disorder.  Additionally, the mother stated that she had decided to “seek the expertise 
of the [District] special education department and let them review the data and 
private recommendations to advise us on what is in the best interest for [the Student] 
regarding teacher placement protocol.” 

54. Also on May 31, 2015, the Student’s mother emailed the district special education 
director regarding her “ongoing concerns” about the Student’s experience at the 
elementary school.  The mother stated that this was the Student’s fifth year in the 
District, and up until the current school year, the family had had an “amazing, 
transformative experience” where they had seen the Student “grow in self-
confidence and blossom into a happy and capable learner.”  The mother then 
expressed concern that the current elementary school principal was not 
collaborating with the Parents as part of the IEP team or “considering medical data 
and historical evidence in his authoritative decision making” regarding the Student’s 
experience at the elementary school and second grade placement.  The mother then 
expressed additional concerns. 
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55. On June 2, 20158, the Parents emailed the Student’s first grade teacher, special 
education teacher, and another special education teacher at the elementary school, 
asking that they be provided a schedule regarding the Student’s transition to second 
grade, including a schedule of second grade classroom visitations, and the “trust-
building activities planned the rest of the school year.”  The Parents also stated that 
the Student had reportedly stated “I don’t trust my teachers.  I am scared about 
second grade.”  The Student had also reportedly stated that his special education 
teacher had said he could go to second grade teacher 1’s class, but the special 
education teacher did not let him go, and that he no longer wanted to go to the 
elementary school.  The Parents stated that in order to reduce the Student’s anxiety 
and to support the Student, the Parents hoped that staff could share with them the 
specific schedule of the classrooms the Student would be visiting so they could help 
prepare and support the Student “through this difficult time.”  Additionally, the 
Parents stated that as discussed and agreed at the May 14 IEP meeting, careful 
planning for transition and collaboration between school, home, and private therapy 
had proven the “best approach to alleviate stress, concern, and anxiety surrounding 
this issue.” 

56. On June 3, 2015, the elementary school principal emailed the Student’s mother in 
response to her May 31 email.  The principal stated that he had read and was 
“comfortable with all of documents, data, and meeting notes, as well as all outside 
recommendations.”  The principal also stated that he understood the District special 
education director would be meeting with the mother to address her concerns.  The 
principal was also willing to meet with the mother after that meeting, to discuss any 
further concerns.  Additionally, the principal stated that as of June 2, 2015, the 
Student had visited each of the second grade classrooms to help his transition.  The 
principal understood this to be one of the strategies the mother had discussed in the 
Student’s BIP.  The principal also stated that he was happy to discuss further 
strategies to help the Student, but early placement was not an option.  In response, 
the mother stated that she believed that all of the parties agreed that implementing 
the Student’s IEP/BIP, was in “everyone’s best interest.”  She also stated that she 
looked forward to “collaboratively creating a detailed schedule of trust-building 
activities and an intentional second grade transition plan for the last seven days of 
the school year, and for [August 24, 2015 and August 25, 2015] that causes minimal 
disruption for your teachers, while simultaneously meeting [the Student’s] individual 
needs.”  The mother stated that she and the Student’s special education teacher 
already had a monthly check-in meeting scheduled on June 11, 2015, and asked if 
the rest of the team could meet on that day.  The mother was “confident” that the 
IEP team could agree upon a “detailed transition plan” that would help the Student 
finish out the school year feeling “confident, secure, and ready for a successful 
future” at the elementary school. 

57. On June 4, 2015, the Student’s first grade teacher emailed the school principal, 
asking for more information about the status of the mother’s concerns with the 

                                                           
8 The District’s documentation in this complaint shows that the Parents’ email was sent on June 2, 2016 
at 2:33 am.  The Parents’ documentation shows the same email was sent on June 1, 2016 at 11:33 pm. 
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transition process.  The first grade teacher stated that per the Student’s BIP, the 
Student had visited all three second grade classrooms several times, and would 
continue to do so as it fit naturally.  The first grade teacher also stated, “it was not 
ever brought up to have a detailed plan and to include trust building activities.  I 
would not have agreed to this.”  The teacher also expressed concern that the mother 
“may have slipped [this] into the lengthy parent addendum” that the teacher had 
received. 

58. Also on June 4, 2015, the Student’s first grade teacher emailed the Student’s 
mother, stating that she had left the May 14, 2015 meeting with the “understanding 
that we would find times here and there for [the Student] to naturally go into the 
three 2nd grade classrooms and deliver a note/drop off a book/etc.”  This had been 
the teacher’s experience with the Student the prior school year when the Student 
had come into her classroom a few times.  The first grade teacher stated that the 
Student had been in each 2nd grade classroom and interacted with the 2nd grade 
teachers at least twice.  Additionally, the first grade teacher stated that there were a 
few weeks left of the school year, which should offer the Student “several more 
times in each classroom” and that on June 22, 2015 the Student was scheduled to 
go into each second grade classroom for 15 minutes to “talk about 2nd grade.” 

59. On June 5, 2015, the Parents emailed the Student’s special education teacher and 
copied other members of the Student’s IEP team.  The Parents stated that after 
meeting with the District special education director, they were now requesting an IEP 
meeting to amend the Student’s IEP/BIP to add clarifying information, and more 
detail regarding behavior supports.  The Parents and the school principal had 
arranged to hold the IEP meeting on June 11, 2015, and the Parents planned to 
email the special education teacher some additional agenda items on June 8, 2015.  
The Parents and the special education teacher then exchanged additional emails 
about the upcoming IEP meeting. 

60. On June 5, 2015, the Student received another disciplinary referral for slapping 
another student.  The Student’s discipline report noted that the Student was 
practicing calming techniques and personal space with the school counselor. 

61. On June 8, 2015, the Parents emailed the Student’s special education teacher and 
copied other members of the Student’s IEP team, providing the following agenda 
items for the June 11, 2015 meeting agenda: 

• Add clarification by creating a specific schedule/timeline to the Student’s second 
grade transition and placement plan 

• Sign the BIP parent addendum and make it an official BIP document 
• Add additional accommodations to IEP 

o Transition plan with trust building activities – spring and fall 
o Early placement 
o Parent access to school grounds to complete obsessive compulsive disorder 

therapy after school hours 
o Accommodations for state testing 

• Pre-schedule an IEP meeting for October 2015 
• Schedule training timeline for “No Drama Discipline” video for school staff 
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62. Also on June 8, 2015, the Student’s mother emailed the Student’s special education 
teacher, stating that the school counselor had asked to sit in on the Student’s IEP 
meeting.  The mother wanted the counselor to attend the meeting, but did not want 
her included as a member of the IEP team because she did not know the Student or 
have direct experience in working with him “on this matter.”  However, the mother 
hoped that after the Student established a trusting relationship with the school 
counselor, the counselor could help in coordinating/facilitating some future transition 
activities.  Additionally, the mother thought the counselor could have some helpful 
anxiety management techniques that would be useful for the Student, and aid the 
Student with social skills coaching.  The school counselor was later invited to the 
IEP meeting. 

63. On June 10, 2015, the Student’s mother emailed the Student’s special education 
teacher and other staff members, asking that the IEP team review the parent 
addendum prior to the IEP meeting the next day.  The mother was proposing that 
the parent addendum accompany the Student’s May 14, 2015 BIP.  The mother 
stated that the parent addendum and May 14 BIP would “dovetail to better serve as 
a guidelines/reference tools for [the Student’s] future leadership moving forward.”  
The mother also stated that she had been advised to outline specifics in the 
Student’s BIP to ensure more consistency, clarity, and transparency in the IEP/BIP 
implementation.  The June 10 parent addendum included much of the same 
information as the May parent addendum that the Parents asked be included with 
Student’s May 14, 2015 BIP/amended IEP.9  However, the June 10 parent 
addendum included some additional information that was not included in the 
previous addendum. 

64. Also on June 10, 2015, the Student’s special education teacher emailed the Parents 
and other members of the IEP team with a meeting agenda, including: discussion of 
BIP, discussion of 2nd grade, and next steps and reflections. 

65. On June 11, 201510, the Student’s IEP team, including the Parents, met to discuss 
the Student’s BIP and other items.  Based on the meeting notes11, the IEP team 
discussed the Parents’ request that the June 10 parent addendum be included in the 
Student’s BIP.  The Student’s special education teacher voiced concerns that the 
parent addendum included a section requiring the Student to have access to “animal 
connections” as a behavior intervention, because connections with animals were 
difficult to guarantee.  The school principal also expressed concern about adding 
“animal connections” in the IEP/BIP because the IEP/BIP was a legally binding 
document, and if the animal died, or was no longer available, the District could not 

                                                           
9 See finding of fact no. 39. 

10 According to the Parents’ reply to this complaint, the meeting occurred on May 22, 2015.  The District’s 
meeting notes state that the meeting occurred on June 11, 2015 and the District’s other documentation 
supports that the meeting occurred on June 11, 2015. 

11 The June 11, 2015 meeting notes include a disclaimer, which stated that the notes were not verbatim, 
but were paraphrased notes of statements made by participants. 
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fulfill the legal requirement.  The principal also stated that the “behavior team” had 
observed that the Student was out of the classroom 64% of the time, or 38 minutes 
of every hour.  The loss of learning time was described as “significant” and would 
“likely increase if more interventions were added to address anxiety.”  In response to 
the concerns, the special education teacher suggested that the “animal connections” 
section include the language “as available”.  Additionally, the special education 
teacher voiced concern that the recess plan should be implemented “as is” 
considering the resources that were currently available, but could be revised in 
second grade.  The special education teacher also stated that “peer mentor time” 
would be difficult to accomplish, and would result in a loss of learning time for other 
students.  The IEP team then discussed that peer mentor time could be offered at 
recess time and worded as “as available” in the IEP.  The IEP team then discussed 
the Parents’ requested transition plan for second grade.  The Student’s mother 
stated that the IEP team had “unanimously” decided at the May 14, 2015 IEP that 
the Student’s placement for second grade would be determined early.  In response, 
the principal stated that there was some confusion on that point, as the other 
members of the IEP team did not recall agreeing to an early placement decision.  
The mother then asked the group if that was correct, and the Student’s special 
education teacher stated that she did not remember agreeing to an early placement.  
Another special education teacher stated that she did not recall if the IEP team 
made a final decision about early placement.  The Parents then stated that they 
recalled that the IEP team had agreed to an early placement decision, and the 
mother then reportedly asked “what would you say if I said that I recorded the 
meeting? I wonder what you would say then.  Would you all still lie?”  In response, 
the school principal stated that the meeting would be ended as a result of a threat of 
recording the meeting without the IEP team’s permission.  The principal stated that 
the meeting could be rescheduled for a later date.  According to the Parents’ reply to 
this complaint, the staff members’ behavior at the meeting was “uncharacteristic” 
with “no eye contact and mumbling under their breath” that they were “so sorry.”  
The Parents’ reply also states that the Parents “were thrown out” of the meeting “for 
pointing out the discrepancy and asking for openness and honesty.” 

66. Also on June 11, 2015, the Parents emailed the District superintendent, expressing 
concern that the elementary school principal ended the IEP meeting “abruptly” after 
the Parents “asked the team for their honesty in their recollection of team decisions 
made in our May 14th BIP meeting.”  The Parents also stated that the principal had 
become “aggressive and ended the meeting after accusing us of creating an unsafe 
environment for his staff.”  The Parents were concerned that the Student’s special 
needs had been ignored at the elementary school that year, and stated that they had 
expressed these concerns to the District special education director.  The Parents 
were now seeking the superintendent’s help in advocating for the Student, since 
despite their efforts to “collaborate in good faith” with the Student’s IEP team, the 
environment had become one that was no longer based on “trust, honesty, and 
openness.”  The Parents hoped that with the superintendent’s support, the IEP team 
could return to an “atmosphere” where the Student’s needs were met as their 
experience had consistently been the prior five years in the District.  The Parents 
also asked that the superintendent contact them “at his earliest convenience”.  In 
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response, the superintendent stated that his staff would be in touch with the Parents 
to discuss their concerns. 

67. On June 12, 2015, the Student’s special education teacher emailed the Parents, 
stating that she had spoken with the District special education director about holding 
another IEP meeting, and then proposed a meeting on June 18, 2015.  The Parents 
and the special education teacher then exchanged additional emails regarding 
scheduling the meeting.  That same day, the Parents exchanged emails with the 
District special education director regarding the upcoming IEP meeting.  The Parents 
requested that the IEP meeting be facilitated by the state’s third-party mediation 
contractor, and the director agreed. 

68. On June 15, 2015, the Student received a disciplinary referral for hitting another 
student in the back of the head with a handful of rocks, and then putting the rocks 
down the student’s shirt.  The Student went to the school counselor’s office to calm 
down, discuss problem solving, and later apologized to the other student. 

69. Also on June 15, 2015, the District special education director emailed the Parents an 
agenda for the June 18 IEP meeting and asked that the Parents provide any 
feedback or suggested changes.  In response, the Parents asked that they be 
allowed to discuss information provided by the Student and his private providers at 
the meeting, and that the special education director also provide information about 
the IEP process.  Additionally, the Parents asked that “teacher placement” be added 
to the transition section on the agenda, and that several documents (IEP, BIP, letter 
from private providers, etc.) from the Student’s educational record be available for 
reference at the meeting.  The Parents also asked that the school counselor attend 
the meeting to take notes, but not be added as a member of the IEP team.  In 
response, the special education director thanked the Parents for their suggestions 
and stated that he had updated the meeting agenda.  The director also stated that 
he could agree to all of the Parents’ suggestions, except that the school counselor 
not be considered a member of the IEP team.  The director believed the counselor 
had a central role in working with all students, but particularly students with special 
emotional and behavioral needs.  The Parents and the director then exchanged 
additional emails about the proposed meeting agenda and participants. 

70. The District’s incident report, dated June 16, 2015, states that the Student was 
opening and slamming a door with his fingers exposed to harm and that in response, 
the school principal escorted the Student using a one-person carry restraint.  The 
report also states that the incident lasted one hour and 15 minutes, and specified the 
positive interventions that were used prior to using the restraint.  The incident report 
further states that the Parents were contacted on June 16, 2015.  According to the 
Parents’ reply to this complaint, the elementary school secretary contacted the 
mother on June 16, 2015, and left a voice message with information that the Student 
was upset and did not want to get on the bus.  The voice message did include any 
information about the Student being restrained.  The Student’s star chart also did not 
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reflect that he had been restrained.  However, the Parents did receive a copy of the 
incident report on June 17, 2016.12 

71. Also on June 16, 2015, the Student’s special education teacher emailed the 
Student’s mother, stating that the Student had received four “think times” that day, 
but because the special education teacher had to leave work early that day, she did 
not have a chance to put the information in the Student’s backpack.  In response, 
the mother asked that the “think time” forms be available to pick up in the school 
office the next day. 

72. On June 17, 2015, the special education teacher emailed the Parents with more 
information about the Student’s behavior on September 16, 2015.  The teacher 
stated that the Student was initially sent to the resource room for a “think time” for 
twice throwing his stool across the classroom in response to being asked to move 
from a peer’s spot on the carpet.  On the way to the resource room, the Student was 
physically aggressive with a classmate, and blocked the other student from getting 
into the classroom.  When the Student finally agreed to go to the resource room, he 
was running around and reportedly yelling that he did not get in trouble at home 
when he got a think time and that he could do whatever he wanted at school.  The 
special education teacher then called the principal for support.  The Student then left 
the resource room and tried to return to his general education classroom, but 
because the Student’s body was unsafe, the special education teacher closed the 
door to the general education classroom and stood in front of it, so the Student could 
not enter.  The Student then tried to force the special education teacher out of the 
way, and repeatedly opened and slammed the door.  In response, the staff told the 
Student that he had the option of walking to the school counselor’s office or the 
principal would help him walk there.  The Student continued to slam the door, and 
the principal then escorted the Student to the counselor’s office to de-escalate.  
While in the counselor’s office, the Student was provided with “fidget toys” and 
frequent breaks with a visual timer to show the staff that the Student had a “safe and 
calm body.”  Also, while in the counselor’s office, the Student hid in the closet and 
tried to slam the doors.  After some time, and “a few timed breaks” the Student 
eventually calmed down and completed the think time forms with the special 
education teacher.  The events lasted for one hour and ten minutes. 

73. Also on June 17, 2015, the Student’s special education teacher emailed the other 
members of the Student’s IEP team and attached a document regarding 
implementation of the Student’s IEP that would be discussed at the IEP meeting the 
next day. 

74. On the morning of June 18, 2015, the Student’s IEP team, including the Parents, 
met to discuss the Parents’ concerns, and the Student’s recent behavior.  Based on 
the meeting notes, the IEP team discussed how the Student’s IEP was being 

                                                           
12 It is noted that the restraint and related information is also not documented in the Student’s discipline 
report, and that the District did not include a copy of the June 16, 2015 incident report in its response to 
this complaint. 
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implemented, the Student’s behavior and behavior interventions, and the Student’s 
transition to second grade.  The IEP team agreed on the following: 

• The Parents would receive a copy of the procedural safeguards. 
• An IEP meeting would occur within the first two weeks of the 2015-2016 school year. 
• The District would order the “No Drama Discipline” video prior to the end of the 

school year. 
• The Student would continue to visit 2nd grade classrooms over the next few school 

days. 
• The Parents would be allowed to provide input regarding the Student’s second grade 

placement. 
• The Student would have paraeducator support the next two school days to help 

address the Student’s behavior and keep the Student and others safe. 

75. Also on June 18, 2015, the Student’s mother emailed the other members of the 
Student’s IEP team, suggesting two paraeducators she thought would be a good fit 
to work with the Student.  In response, the school principal thanked the mother for 
her input. 

76. Also on June 18, 2015, the Student’s special education teacher emailed the other 
members of the IEP team to suggest scheduling the next IEP meeting on September 
10, 2015.  The teacher stated this would be a tentative date. 

77. Also on June 18, 2015, the Student’s special education teacher emailed the Parents  
about an “incident” that occurred that day.  The teacher stated that the Student was 
being “destructive” in the motor room, so assistance from the office was requested.  
With support from the office staff, the Student walked to the office, but once there, 
he repeatedly tried to run away.  As the door to the office was being closed, the 
Student slipped his hand in the doorjamb, and his fingers were pinched.  In 
response, the Student was given an icepack.  He then calmed down and returned to 
class after a few minutes.  The Student had also become upset during lunch recess, 
due to a possible argument with a peer student, but staff were able to calm him 
down, and discuss the issue.  The Student then made a plan to return to recess with 
the special education teacher’s support and was reportedly able to do “great”.  The 
Student also did well in his music class that day.  The special education teacher 
stated that the Student was scheduled to visit all three second grade classrooms the 
next day with the special education teacher’s support.  Additionally, the Student 
would visit a second grade classroom with his whole class, as well as individually 
with a paraeducator, and would be paired with a second grade student “role model.” 

78. On June 19, 2015, the Student’s mother emailed the special education teacher, 
thanking her for the schedule of “transitioning activities.”  The mother also stated that 
she noticed a few discrepancies in the meeting minutes from the June 18 IEP 
meeting, and provided information about the discrepancies.  The mother asked that 
the District clarify the discrepancies to ensure that the record keeping from the IEP 
meeting was accurate.  In response, the school principal who had been copied on 
the mother’s email, stated that he had updated the meeting notes to address the 
discrepancies. 
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79. On June 19, 2015, the Student’s first grade teacher emailed the Student’s mother, 
stating that the Student’s class would be visiting both second grade teacher 1’s class 
and second teacher 2’s class on June 22, 2015.  Both classes would place a second 
grade student and a first grade student in a group, and the teacher would be part of 
the Student’s group. 

80. On June 20, 2015, the Student’s mother emailed the elementary school principal, 
stating that the Parents had modified the parent input form and turned it into the 
office and the Student’s special education teacher on June 19, as promised.  The 
mother also provided a list of students she believed would be “compatible 
classmates” for the Student, that school staff could consider when making 
placement decisions for second grade.  The mother thanked the principal for the 
opportunity to provide the input. 

81. The District’s 2014-2015 school year ended on June 23, 2015. 

Summer 2015 

82. On July 12, 2015, the Parents emailed the District special education director, asking 
that a meeting be schedule with the District’s behavior team to develop an “interim 
behavior plan” geared toward the Student’s first days of the 2015-2016 school year 
in second grade.  The Parents stated that they “were all in agreement” at the June 
18 IEP meeting that the Student’s existing BIP and the methods to support him were 
confusing and unclear.  Therefore, the Parents were concerned and hoped that they 
could “expeditiously come up with an interim solution to ensure that [the Student’s] 
needs would be met from day one” instead of waiting until the September 10, 2015 
IEP meeting.  The Parents asked that the director coordinate time to meet with them 
prior to the first day of the 2015-2016 school year. 

83. On July 23, 2015, the Parents emailed the District superintendent, stating that an 
IEP meeting took place on June 18, but that the meeting “was not enough to help 
[the Student] return to feeling secure and having self confidence at [the elementary 
school] in the last days of first grade.  He remains afraid of returning to [the 
elementary school] and has lost confidence as a learner due to the events that 
occurred his last month at [the elementary school].”  The Parents also stated that 
they “remained concerned about the inconsistent implementation and ongoing 
misinterpretation of [the Student’s] IEP/BIP over the course of the last school year, 
and [were] especially bothered by [the elementary school’s] violations related to 
policies and procedures addressing isolation and restraint.”  Additionally, the Parents 
stated that while an IEP meeting was tentatively scheduled for September 10, 2015, 
they hoped that with the superintendent’s assistance, the “critical issues” could be 
remedied so that the Student could begin second grade with a “concise and clear 
BIP that his teachers [could] understand, respect, and implement consistently.”  In 
addition, the Parents were “uncomfortable” sending the Student to the first day of 
second grade without reassurances that the teachers understood his IEP/BIP and 
were “crystal clear” that aversive interventions were not appropriate methods to 
manage the Student’s anxiety disorder.  The Parents also wanted to meet with a 
District behavior specialist prior to the first day of school to “expeditiously and 



(Citizen Complaint No. 16-23) Page 33 of 53 

collaboratively create, at a minimum, an interim” BIP.  In response, the 
superintendent discussed the Parents’ email with the District special education 
director, who then followed up with the Parents.  The director stated that he would 
try to set up a meeting with the District’s intervention team and the Student’s IEP 
team on August 24 or 25, 2015, but would not be able to confirm the meeting until 
the first week of August 2015.  The director also stated that because the Student’s 
BIP was part of his IEP, the BIP could not be changed outside of the IEP process.  A 
meeting was later scheduled for August 24, 2015. 

84. On August 15, 2015, the Student’s mother emailed the District special education 
director with a proposed agenda for the August 24, 2015 IEP meeting.  The mother’s 
agenda stated that the goal of the meeting was “to create an interim/first weeks BIP 
for [the Student] to aid in a successful transition to second grade, and to add 
clarifying language to the BIP in order to achieve consistent implementation 
regarding appropriate positive interventions specific to [the Student’s] unique needs.”  
To that end the Parents wanted the IEP team to: 

• Schedule trust-building activities/1:1 visitation with Student and his new second 
grade teacher, and the Student and special education teacher on August 25, 2015 

• Outline successful preventative positive intervention strategies and supports such as 
– calm space/cooling off space in the general education classroom and access to a 
parent provided sensory tool box in the general education and special education 
classrooms 

• Clarify/modify positive intervention strategies for inappropriate behaviors 
• Clarify/modify communication plan between parents and the school to add child in 

crisis plan 
• Create timeline and parameters for “No Drama Discipline” training for appropriate 

staff 
• Discuss protocol for team access to review IEP minutes, prior written notice, and 

final draft prior signing and going to the District office 
• Confirm the September 10, 2015 IEP meeting 

85. On August 17, 2015, the District special education director and the Parents 
exchanged additional emails about the upcoming IEP meeting and the director 
clarified that he did not plan to attend the meeting.  The Parents asked whether the 
elementary school team was familiar with the new regulatory changes13 regarding 
the use of isolation and restraint with students.  In response, the director stated that 
the team understood “that aversive interventions may not be part of a behavior plan, 
and that for any student restraint or isolation [was] allowed only when reasonably 
necessary to control spontaneous behavior that poses an imminent likelihood of 
serious harm.” 

86. On August 24, 2015, the Student’s IEP team, including the Parents, a District 
behavior specialist, the Student’s new second grade teacher, and the Student’s 
special education teacher met to “develop an unofficial interim behavior plan while 

                                                           
13 In July 2015, RCW 28A.600.485 was amended to prohibit the use of restraint and isolation with all 
students except when reasonably necessary to control spontaneous behavior that poses an imminent 
likelihood of serious harm, as defined in RCW 70.96B.010. 
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behavior data [was] being collected.”  Based on the meeting notes, the Parents 
requested the Student have a one-on-one meeting with the second grade teacher 
before the school year started, and the teacher agreed to meet with the Student the 
next day.  The Parents also expressed that they no longer wanted the Student to 
use his cube reward system, or for staff to use the think time form/language with the 
Student.  The Parents also wanted the Student’s behaviors addressed within his 
general education classroom instead of removing him from the classroom, and 
requested that the Student have access to a “calm space” in his general education 
classroom.   In response to the request, the second grade teacher explained that the 
classroom had a designated “peace table” where students could go to “solve their 
problems” and it was agreed the Student would have access to the “peace table”.  
The IEP team also discussed that the District had purchased the “No Drama 
Discipline” video.  Based on the District’s prior written notice, dated August 24, 
201514, the IEP team also agreed to the following: 

• The Student would have access to sensory tools in both the resource room and the 
general education classroom given that the tools supported his learning and were not 
a distraction. 

• The Student would continue to use his twice daily star chart with iPad time and other 
reward incentives. 

• The Student would have access to the “peace table” in the general education 
classroom as a quiet spot to take a break. 

• Propose alternate “think time” procedure to be developed at the September 10 IEP 
meeting. 

• Student’s special education teacher would pass out handouts on discipline strategies 
to staff members who directly interacted with the Student. 

• The previously used cube reward system, break card, and think times in the resource 
room would not be used during the interim two week period. 

• Any time a team member feels a PBIS strategy has become ineffective or counter 
productive that team member can express concern to the rest of the IEP team to 
discuss immediate stoppage of that strategy. 

The notice also stated that the District was rejecting the Parents’ request to provide 
the Student three supported bathroom breaks with adult supervision daily because 
of staffing limitations.  The Student would be provided adult supported bathroom 
breaks during his twice daily motor breaks. 

87. On August 25, 2015, the Student’s special education teacher emailed the District 
behavior specialist and other members of the Student’s IEP team about collecting 
behavioral data on the Student.  The special education teacher suggested the 
behavioral data focus on the amount of time: the Student was engaged in learning 
activities vs. off task behavior, was compliant/non-compliant with following adult 
directions, had to be redirected by a teacher, and had blurt-outs, physical 
aggression, or verbal aggression towards adults and peers. 

                                                           
14 The August 24, 2015 prior written notice includes both preprinted language and language that was 
typed in by District staff.  In some sections of the notice, the preprinted language and the typed-in 
language appear to contradict each other.  OSPI has given deference to the District’s typed-in language. 
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88. Also on August 25, 2015, the Student’s mother emailed the other members of the 
IEP team, stating that the District director of the highly capable students program 
had contacted the Parents about the Student’s eligibility for the program, and had 
also asked to attend the Student’s September 10, 2015 IEP meeting. 

2015-2016 School Year 

89. The District’s 2015-2016 school year began on August 26, 2015.  At that time, the 
Student continued to attend the District elementary school and his amended April 
2015 IEP was in place. 

90. Also on August 26, 2015, the Student’s mother emailed the Student’s special 
education teacher and his second grade teacher, stating that the Student was 
concerned that he was not provided iPad time, or a visit to the school lizard as an 
earned incentive.  The mother asked if the Student had not been successful at 
meeting the behavior expectations of his star chart that day, or if there was 
confusion about the incentive aspects of the Student’s IEP. 

91. On August 28, 2015, the special education teacher emailed the mother, stating that 
the Student’s second grade teacher had introduced “think time” to the class that day.  
The special education teacher also stated that she was working on a “make it better” 
form, which the Student could use instead of the “think time” form.  The special 
education teacher attached a draft of the “make it better” form for the mother to 
provide feedback.  In response, the mother stated that the Parents would review the 
“make it better” form and would also “run it by” the Student’s private therapist so “an 
appropriate and comprehensive intervention strategies and communication plan” 
could be discussed at the upcoming IEP meeting.   Until then, the Parents preferred 
that “think time” not be used with the Student, and staff instead “stick to our interim 
plan to focus on preventing and supporting his anxiety-related behaviors.”  The 
mother then requesting more information about the elementary school’s “think time” 
procedures in order to help the Parents determine if it was an appropriate 
intervention for the Student, and if so, how to best modify it to meet his needs.  The 
special education teacher then forwarded the mother’s email to the school counselor 
who could address questions about the school wide behavioral support program that 
included “think time”. 

92. On August 31, 2015, the Student received a disciplinary referral for “ramming the 
chair that [a paraeducator] was sitting in with another chair.”  The incident report 
stated that the Student “was sitting in the chair and pushed hard with his feet against 
the floor.  The impact jarred [the paraeducator’s] neck.  This occurred in the work 
area next to the library.  [The Student and the paraeducator] were waiting there 
because [the Student] wasn’t following directions to go back to class.  He also 
pushed a chair over and a table.  Debrief was done in the resource room.”  School 
staff also called and left the Student’s mother a phone message about the incident. 
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93. Also on August 31, 2015, the Student’s mother emailed the Student’s special 
education teacher and the school counselor regarding the incident.  The mother 
asked that a copy of the incident report be sent home with the Student the next day, 
and that a follow-up team meeting be scheduled per procedures.  The mother also 
thanked the staff for offering to speak with her about the school wide behavior 
program, but asked that she instead be provided written information.  In response, 
the special education teacher stated that she had sent information about the school 
wide behavior program home with the Student that day.  The special education 
teacher also stated that she had some concerns about the current plan to stop using 
the Student’s cube reward system.  The Student “had been spending a significant 
amount of time not engaged with learning in the classroom as well as demonstrating 
non-compliance and aggressive behaviors towards some of his peers and adults.”  
The special education teacher indicated that in an effort to continue with the current 
plan during the interim, the teacher planned to adjust the Student’s daily star chart to 
include a rubric with specific examples of the expectations in each category.  She 
also planned to increase the amount of time that the Student could earn iPad time to 
make it more exciting and motivating, as she feared the Student was starting to lose 
interest in his iPad time.  The teacher also stated that she had found that being very 
specific and explicit regarding expectations with the Student was “really helpful” for 
him.  The teacher planned to send home an updated star chart the next day. 

94. Later on August 31, 2015, the Student’s mother responded that the Parents were 
open to the special education and second grade teachers input to help refine the 
Student’s star chart, but wanted staff to share a draft with the Parents prior to 
implementing any changes, so that everyone could be on the same page in 
supporting the Student.  In regard to the special education teacher’s concerns about 
the Student’s participation in learning, the mother asked if the District director of the 
highly capable program should be brought in sooner to help identify where “we can 
appeal to [the Student’s] strengths and interests and engage him in learning based 
on his unique needs.”  The Parents believed that creating a highly capable learning 
plan for the Student would “create the exciting and motivating opportunities” that the 
Student needed to succeed.  The mother also asked if the special education teacher 
would consider visiting the school lizard as an earned incentive to keep the Student 
motivated. 

95. On September 1, 2015, the Student’s mother emailed the Student’s special 
education and second grade teachers, stating that the Student was upset that he 
was not receiving “social support and access” to the boys’ bathroom three times 
daily at school per his transition plan.  The mother asked that the staff members 
clarify when the Student was allowed to have supported access to the boys’ 
bathroom at school, and how “this critical piece of his BIP” was being implemented. 

96. Later on September 1, 2015, the Student and the Parents met with the special 
education teacher, the school counselor, the school principal, and the second grade 
teacher.  After the meeting, the Student’s mother emailed the staff members 
recapping what had occurred.  The mother stated the following: 
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• The special education teacher helped the student make a daily plan so his daily 
schedule was clear. 

• The special education teacher would help the Student communicate with the second 
grade teacher about how important it was for him to be allowed supported use of the 
boys’ bathroom after recess and would email the Student tomorrow’s bathroom plan 
so he would know what to expect. 

• The school counselor and the mother would meet to go over a behavior program that 
would be appropriate for the Student. 

• The school principal suggested the Parents discuss options with the Student 
regarding what would make the Student “feel more heard” at school.  The principal 
had proposed using a notebook for the Student to communicate his concerns each 
evening and bring to school daily.  The principal could then read the concerns and 
reply or put a sticker on the page so the Student felt heard. 

97. Also on September 1, 2015, the Student’s special education teacher emailed the 
Student’s mother, stating that there were “ups and downs” at school that day, but the 
Student had engaged in whole group instruction and appropriately requested to use 
the bathroom from the second grade teacher, which was a first that school year.  
The special education teacher also stated that she had discussed the Student’s 
concerns about the bathroom with the second grade teacher, along with his request 
to use the boys’ bathroom with the class after recess.  The second grade teacher 
understood the Student’s request and was willing to give the Student the opportunity 
if he could meet her halfway.  If the Student could demonstrate that he could 
continue to appropriately request to use the office bathroom, and continue to have 
successful bathroom visits during his motor breaks for the rest of the week, then the 
following Monday, the Student could use the regular boys’ bathroom after recess.  
As long as the Student continued to make good choices in the bathroom then the 
plan could continue.  In response, the Student/Parents agreed to the plan and asked 
if “follow bathroom plan” could be added to the Student’s star chart. 

98. On September 2, 2015, the Student’s mother emailed the Student’s special 
education teacher, stating that the changes to the Student’s star chart with more 
specific expectations looked “great.”  The mother then asked that additional changes 
be made.  Later that day, the mother sent a second email regarding her visit to the 
elementary school that day.  The mother had watched the process where the 
Student’s class used the lunch bathroom, and observed that is was “pretty chaotic”.  
The mother stated that she could see where the second grade teacher “was coming 
from on that.”  The mother and the Student had also done a “walk on by” in the 
library bathroom during recess, which created anxiety for the Student, but he had 
tolerated it well. 

99. Also on September 2, 2015, the mother emailed the school counselor, stating that 
she and the Student’s private therapist had reviewed the information regarding the 
school wide behavior program and wanted to meet with the counselor. 

100. On September 4, 2015, the Student’s special education teacher emailed the 
Student’s mother with the Student’s plan for the following week.  The plan stated: 
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• The Student would be allowed access to his stuffed animal at his desk and at the 
peace table in his classroom 

• The Student could use his “thinking putty” at his desk 
• The Student would have motor breaks at 10 am and 2:15 pm 
• The Student would use the boys’ bathroom after recess with his class 
• The Student could ask for breaks if he needed them 

The special education teacher also stated that staff had seen the Student 
participating in his learning much more the last two days, but there had also been 
more challenging behaviors, which the special education teacher had expected.  The 
special education teacher had spoken with the Student that same day about when it 
was a good time to ask for a break, and the Student had agreed that asking for a 
break was a better choice than yelling at the teacher.   The Student then apologized 
to the second grade teacher and followed her directions. 

101. The District was on break on September 7, 2015. 

102. On September 8, 2015, the Student’s mother emailed the school occupational 
therapist (OT) with concerns about the Student’s seating, and asked for feedback 
from the OT prior to the September 10 IEP meeting.  The mother stated that the 
Student was asking for a place to go in his general education classroom when he 
needed space, and he was currently only allowed to go to the peace table when he 
needed a break.  The peace table was located in a corner with a shelf near the table 
that isolated the Student, and restricted his “vision and participation in class learning 
time.”  The mother asked what other seating options were available for the Student 
to use in the classroom when he needed space.  The mother also expressed 
concern that the Student was only allowed to access his sensory tools at the peace 
table, and stated that ideally, the Student should be allowed to use the sensory tools 
“across all learning environments.”  Additionally, the mother stated that although the 
Student’s motor breaks offered a nice change of scenery, the breaks were not 
focused or intentional in relation to the Student’s sensory/anxiety needs.  The 
mother asked if the sensory breaks could be used to offer the Student a choice to 
engage in activities that were known to “reset, rejuvenate, and organize his sensory 
system.”  In response, the OT stated that she would not be able to attend the IEP 
meeting, but would read the meeting notes.  The OT suggested raising the Student’s 
desk to create a standing desk, and incorporate some sensory items.  The OT also 
stated that the IEP team could discuss the mother’s other concerns at the IEP 
meeting.  The OT and the mother then exchanged additional emails about trying out 
desk options with the Student and a meeting was scheduled for September 15, 
2015. 

103. On September 9, 2015, the Student’s special education teacher emailed the 
other members of the IEP team with a proposed list of items to cover at the IEP 
meeting the next day.  In response, the Student’s mother stated that the agenda 
looked “good” and then asked if the IEP team could create a “BIP implementation 
schedule” for anything that the IEP team agreed on.  The schedule would outline 
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who was responsible for implementation, the start date, and any steps needed prior 
to implementation. 

104. On September 10, 2015, the Student’s special education teacher emailed the 
other members of the Student’s IEP team, and attached “FBA data from the 
behavior team observations that were done over the course of the last week.”  The 
special education teacher stated that she wanted to give everyone at the meeting a 
chance to go over the data and voice any comments regarding the findings before 
“diving into” the BIP. 

105. Later on September 10, 2015, the Student’s IEP team, including the Parents, met 
to discuss the Student’s BIP.  The District also completed a prior written notice 
proposing to continue an “IEP team discussion on best options” for the Student.  The 
notice stated that the Student had “had a significantly challenging time transitioning 
into his second grade general education classroom” and had “been engaging in high 
rates of disruptive and aggressive behaviors towards adults and students, eloping 
from his general education classroom, and engaging in behaviors to escape the 
general education [classroom].”  The notice also stated that the IEP team had 
agreed on the following: 

• On September 15, the Student and his mother would meet with the school OT to 
choose a standing desk for the Student to use in his general education classroom.  
The desk would be set up for use on September 16, 2015. 

• The Student would have access to his sensory tools throughout the entire school, 
which included hand fidgets, stuff animals, weighted lap band, and other items that 
do not distract him or other students’ learning.  The tools could be used at his desk 
and anywhere he needed in order to support his anxiety and help him focus on 
learning.  The Student would have access to different sensory tools in the resource 
room. 

• The Student would have access to the boy’s bathroom during his morning motor 
break, after recess with his classroom, and during his afternoon motor break.  He 
would also be given access to the boy’s bathroom via a “free bathroom pass” one 
time per day at his own choosing.  If the Student did not follow the bathroom rules, 
the following day his free bathroom pass would be used to go to the office bathroom 
and the special education teacher would provide coaching around bathroom rules.  
The next (following) day he would regain access to the boy’s bathroom via his free 
pass.  The Student would still always have the option to the use the office bathroom 
instead of the boy’s bathroom if he chose to. 

• The adults that work with the Student would use the modified PBIS steps outlined in 
the behavior plan in response to misbehavior. 

• A classroom aide would be provided in the Student’s classroom from 8:30-10:45 am 
to support the general education classroom so the second grade teacher could 
complete the morning star chart and do the modified PBIS steps with the Student. 
The aide would be provided for three weeks, and at the end of three weeks the IEP 
team would reconvene to discuss next steps. 

• The Student’s mother would meet with the special education teacher on September 
16, 2015 to develop an updated star chart, the “I can make it better chart”, and the 
incident report form to be filled out by the Student. 
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106. The District’s documentation in this complaint also includes a BIP dated 
September 10, 2015.  It is unclear if this BIP was completed and adopted by the IEP 
team at the September 10, 2015 IEP meeting, as there is no prior written notice 
proposing to implement the BIP, and the District’s September 10, 2015 notice, does 
not specify that the BIP was completed.  However, the September 10, 2015 prior 
written notice does elude to a BIP, and the September 10 BIP does include steps to 
address the Student’s disruptive behavior, non-compliance, and inappropriate 
physical interactions.  The September 2015 BIP also stated that if an “escalation” 
occurred, the Student would “fill out with support or simply verbally go through the 
steps outlined in the incident report form created by mom and [the] special education 
teacher and discuss next steps so he can make it better.”  The forms were to be sent 
home for the Parents to review them with the Student.  Additionally, the BIP stated 
that the Student would be allowed to de-escalate in a quiet area until he was ready 
to return to class.  The quiet area could be the “break space in the resource room, 
counselor’s office, or the de-escalation room.”  When the Student was able to 
comply with simple compliance tasks, he can return to the classroom.  The BIP also 
stated that if the Student’s behavior was “unsafe to the point where he is 
endangering the physical safety of himself, his peers, or staff”, the Right Response 
team would be called to respond.  If needed, an escort to a quiet and calm location 
will occur in order to provide him with a private space for de-escalation.”15 

107. On September 11, 2015, the Student was physically restrained for being 
aggressive toward peers and staff. 

108. Also on September 11, 2015, the Student’s special education teacher emailed 
the other members of the IEP team, recapping what the team agreed on at the 
September 10 meeting.  The special education teacher asked the team to let her 
know if she had missed anything.  In addition to the agreements stated in the 
September 10, 2015 prior written notice, the email included: 

• The staff would teach the Student a non-verbal cue to get the second grade 
teacher’s attention when he needs to communicate an emergency as a way to 
appropriately seek her attention. 

• During motor breaks the Student would have the option of using his “special ed 
sensory box”, getting fresh air, or getting a protein snack. 

• Staff would continue to give the Student space to communicate notes on his daily 
star chart.   

• Staff would create a “Take 5” card for the Student’s toolbox, which would allow the 
Student to choose the option of “cooling off” when escalated. 

109. On September 12, 2015, the Student’s mother responded to the special 
education teacher’s email, stating that the Parents understood the bathroom plan to 
include: 

                                                           
15 According to the Parents’ reply to this complaint, this language was not originally included in the 
Student’s September 10 BIP, but was later added without the Parents’ involvement.  The Parents also 
stated in the reply that the BIP failed to include language that the Student would be given access to 
“outside/fresh air”. 
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• The Student would receive one “free pass” at the start of each day for the Student to 
choose when he wanted to use the bathroom and which bathroom he would use.  If 
making bad choices, the Student’s free pass could only be used for the office 
bathroom. 

• No timers would used in bathrooms 

110. On September 14, 2015, the Student received a discipline referral for physical 
aggression toward peers and staff, destruction of property that resulted in safety 
concerns, and “behavior that resulted in emotional safety concerns.”  As a result of 
the incident, the Student was physically restrained.  The Student also received a 
second disciplinary referral for elbowing another student in the chest.  As a result of 
this incident, the Student was escorted to the school office and the school counselor 
contacted the Parents. 

111. The Student did not attend school on September 15, 2015. 

112. Also on September 15, 2015, the Student’s special education teacher emailed 
the Parents regarding the events that occurred on September 14, 2015.  The special 
education teacher stated that: 

On the morning of September 14, 2015, she and the second grade teacher discussed 
the new bathroom plan with the Student.  In response, the Student expressed that he 
needed more than four opportunities to use the bathroom.  Around 11:30 am the 
Student’s class was walking to the lunch room and the Student was hitting and pushing 
another student in line.   A preschool teacher at the school saw the incident and asked 
the Student to move to the other side of the line.  The Student did not comply and his 
second grade teacher then told the Student to move to the other side of the line.  In 
response, the Student began screaming at the teachers, grabbed a lunch cart, and 
began to run in the hallway.  Because of the Student’s behavior, the Student was taken 
to the school counselor’s office to take a break. 

When the Student got to the counselor’s office his behavior began to escalate and he 
began screaming, slamming the door, throwing chairs, and jumping on the table.  The 
school counselor, preschool teacher, and the special education teacher then “employed 
de-escalation strategies” and let the Student calm down on his own.  When the Student 
was calm enough to talk, he requested lunch, and lunch was brought to him.  While the 
Student ate, the staff debriefed the situation with the Student.  After the Student finished 
eating he stated that he would get out of control again, unless the staff gave him 
chocolate.  When the Student was calm enough to return to class, staff gave the Student 
a choice of sitting at the peace table or joining the class with his stuffed animal.  The 
Student responded that he did not want to return to class and that if he had to go back 
his “body would be out of control again.”  The staff then eventually got the Student to 
agree to walk back to his classroom, but on the way there he entered the resource room. 

While in the resource room, the special education teacher offered the Student the use of 
his sensory tools, but he did not want to use them.  The Student then began to scream, 
turn the lights off and on, and grabbed push pins from the wall and made jabbing 
motions toward the special education teacher’s face.  At that point, the special education 
teacher deemed that the Student’s behavior was unsafe and asked a paraeducator to 
call the office for support.  The Student then unplugged the phone and in response, the 
special education teacher and the paraeducator escorted the Student to the “de-
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escalation room.”  The school counselor met them in the de-escalation room and the 
staff placed the Student in a “seated chair hold” as the Student continued to escalate 
and became progressively more unsafe and physically aggressive.  The Student was 
then able to calm down. 

After the Student had calmed down and staff were about to transition the Student back 
to his classroom, the Student again stated he did not want to go back to his classroom 
and would get out of control again.  Staff were then able to take the Student back to the 
resource room, but other students had to leave the room.  The special education teacher 
asked the Student to “take 5” multiple times and use his sensory tools, but he refused.  
The Student was then physically aggressive and the special education teacher held the 
door to the room closed.  For “about an hour”, while the special education teacher held 
the door the Student kicked her legs, pried her fingers from the door handle, attempted 
to kick the door down, rammed the door with a metal stool and chair, and flipped over 
dividers in the classroom.  The Student also continued to be aggressive toward a 
paraeducator, and the special education teacher and another paraeducator “continued to 
perform seated chair and floor holds” to keep the Student safe. 

Eventually the Student calmed down enough to put the room back together, apologize to 
staff, and agree to take a break with his sensory tools.  The special education teacher 
and the Student then agreed the teacher would walk the Student back to his classroom if 
he had a safe body.  The teacher then left the room to support another student, and the 
Student ran out of the resource room back to his classroom.  Since the Student was not 
able to demonstrate that he had a safe body the special education teacher and two other 
staff members escorted the Student to a nearby room.   While in the room the Student 
continued to try to kick the door down, scream, and pry the teacher’s hands from the 
door.  The Student’s father then arrived to pick him up. 

The special education teacher also stated that in the future, the following behaviors 
would result in a physical escort or hold if the de-escalation procedures and steps 
outlined in the behavior plan are ineffective: 

• Physical aggression toward peers or adults 
• Elopement (leaving the classroom without permission or leaving the building) 
• Emotional aggression toward peers and adults (screaming, yelling) 
• Severely impacting the learning environment of the classroom or resource room 

113. In response to the special education teacher’s email, the Student’s mother stated 
that she had a “very positive” meeting that day with the elementary school principal 
and the school counselor and that a new plan for the Student would begin the next 
day.  The mother was “optimistic” that once the Student’s IEP accommodations and 
modifications were implemented, he would once again do well at the elementary 
school.  The mother also stated that the Parents were not comfortable agreeing to 
the special education teacher’s proposed “isolation and restraint” language outside 
of an IEP meeting, but would give temporary permission for one week.  The mother 
noted that trained staff could “provide a 2 person escort while keeping both of his 
feet on the floor to assist [the Student] to a designated cooling off space” if the de-
escalation procedures and steps outlined in the Student’s BIP were ineffective.   The 
Parents also proposed language to use with the Student if he began to exhibit signs 
of feeling trapped or anxious.  In response, the special education teacher stated that 
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she was getting in touch with the District behavior team to ensure the elementary 
school staff were following the District policy regarding the use of restraint and 
isolation and would get back to the Parents. 

114. Also on September 15, 2015, the Parents emailed the other members of the 
Student’s IEP team, proposing a plan to be implemented the following day.  In 
response, the special education teacher stated that the plan sounded good, but had 
a few clarifications: 

• Journaling was only an option for the Student in the resource room for 5 minutes 
during a motor break. 

• The school principal or a paraeducator would read a story to the Student’s class the 
next day, so the Student and the second grade teacher could go through the 
Student’s sensory box and agree on what items were appropriate to have in the 
classroom. 

• A paraeducator would take the Student on his am motor break. 
• The Student would have supported bathroom breaks at 10 am, after lunch recess, 

and at his 2:15 motor break.  The special education teacher might change the time 
the Student received social skills instruction, and the Student could use the restroom 
at that time as well. 

• If the Student made a “mistake” in the bathroom, then the pass for the rest of the day 
(if not already used) and the next day would be for use of the office bathroom. 

In response, the Parents also provided clarification of their understanding to the 
Student’s bathroom plan. 

115. Based on the District’s documentation, the Student’s new desk was available in 
his classroom on September 16, 2015.  Also that day, the mother met with the 
special education teacher and updated the Student’s star chart and developed other 
forms for him to use. 

116. On September 17, 2015, the Student was restrained on at least two separate 
occasions for physical aggression toward his peers and/or staff. 

117. On September 19, 2015, the Parents spoke with the District behavior specialist 
about the Student’s “recent regression” and then sent a follow-up email.  The 
Parents stated that an IEP meeting had been scheduled for September 21, 2015, 
and asked that if the behavior specialist was unable to attend the meeting, he 
provide the IEP team feedback through email or letter.   The Parents also stated that 
they liked the behavior specialist’s idea of bringing his “expertise in to the school day 
to help be present for [the Student and the elementary school] to the get the BIP 
implemented across all environments.”  The Parents asked how soon the behavior 
specialist was available, and what the support would look like.  The Parents then 
asked additional questions and expressed ideas and concerns regarding possible 
changes to the Student’s educational program.   In response, the behavior specialist 
stated that that he had reached out the staff at the elementary school to make 
himself available, but would not be able to attend the IEP meeting.  The behavior 
specialist also provided feedback regarding the Parents ideas for changes to the 
Student’s educational program. 
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118. Also on September 19, 2015, the Student’s mother emailed the Student’s second 
grade teacher and special education teacher, asking for copy of the Student’s daily 
schedule so she could review it before the IEP meeting on September 21, 2015.  
The mother also asked that if the special education teacher planned to change the 
time the Student received social skills services that the change be reflected on the 
schedule.  In response, the special education teacher provided information about the 
Student’s schedule.  The next day, the mother responded with questions and 
concerns about the Student’s schedule. 

119. On September 21, 2015, the Student’s IEP team, including the Parents, met to 
discuss the Student’s recent behavior and his behavior intervention plan.  Also on 
September 21, 2015, the District completed prior written notice, proposing to initiate 
a “modified day schedule”.  The notice stated that the IEP team met to develop a 
plan for the Student “in response to recent escalations in physically aggressive and 
unsafe behavior at school.”  The IEP team agreed that the Student would “benefit 
from a modified day where he visits the school for 30 minutes during lunch time with 
support from his mom.”  While the Student was on the modified day schedule, the 
family would be visiting a District alternative learning experience (ALE) program as a 
“possible option” for the Student’s education.  The IEP team agreed the Parents 
would make a decision whether or not to pursue the ALE program and discuss next 
steps by September 28, 2015.  The notice also stated that the IEP team had 
considered and rejected the option of continuing with the Student’s plans (bathroom 
plan, daily star chart, scripted behavior intervention, and the walk and talk) and 
support the Student full time in the general education classroom.  The IEP team 
agreed that there were “too many plans in place and too many adults involved in the 
plans to be able to implement with fidelity.  The Student was also developing such a 
negative connotation with the school that the team agreed he would need intensive 
support to reintroduce him to the school environment.”   The IEP team had also 
considered and rejected the idea of hiring a one-on-one aide to support the Student 
in the classroom, as the team felt that having “another adult in the classroom would 
compound the problem by introducing a new unknown adult.”  The team was also 
concerned about the uncertainty of the skill set of an unknown aide. 

120. On September 24, 2015, the Student’s special education teacher emailed the 
Parents and other members of the Student’s IEP team, stating that she had spoken 
with District special education director about the location of special education 
services if a student was enrolled on a part-time basis.  The director had provided 
information that special education services could “only be provided at the home 
school” and parents were to provide transportation to and from those services.   The 
special education teacher also stated that if the Parents wanted the Student to work 
on his current classwork at home, his workbooks were available. 

121. On September 25, 2015, the Parents responded to the special education 
teacher’s email, stating they planned to enroll the Student in a District ALE program.  
The Parents also stated that during the Student’s “respite” period from attending the 
elementary school, it had become clear that the elementary school was “a trigger” 
for the Student’s “anxiety/regression”.  The Parents believed it was not in the 



(Citizen Complaint No. 16-23) Page 45 of 53 

Student’s best interests to have him receive special education services at the 
elementary school.  Additionally, the Parents stated that they had contacted a 
District school psychologist regarding completing the Student’s reevaluation early in 
order to “aid in longer term IEP decisions.”  The Parents then listed several items 
they wanted to discuss at the next IEP meeting.  An IEP meeting was scheduled for 
October 1, 2015. 

122.  Also on September 25, 2015, the Parents completed a declaration of intent to 
homeschool.  The Parents then part-time enrolled the Student in a District ALE 
program. 

123. On October 1, 2015, the Student’s IEP team, including the Parents, met to 
discuss the Parents decision to enroll the Student in the District ALE program, and 
continuing to provide special education services for the Student. 

124. On October 2, 2015, the District completed prior written notice, proposing to 
continue the Student’s educational placement.  The notice stated that “in light of the 
Parents’ decision to have [the Student] receive home-based instruction in lieu of 
regular school attendance, the IEP team retained its offer of a full program as 
described by the current IEP if the family chooses to re-enroll full time.”  The notice 
also stated that the IEP team had agreed to meet again to discuss ancillary services 
or part-time enrollment, and that the team agreed to conduct the Student’s triennial 
reevaluation before it was due in March 2016.  The notice also stated that the IEP 
team had considered and rejected providing the Student special education services 
at the ALE program site, because “a full continuum of special education services is 
available to eligible, enrolled students as determined by the IEP team consistent with 
the requirements that students be served in the least restrictive environment.  
Special education services are not available at the [ALE program] site.”  The notice 
further stated that the IEP team had considered accessing “social/emotional” support 
through a private company, but rejected the option because the team believed the 
Student’s least restrictive environment was at an elementary school. 

125. On October 8, 2015, the Parents emailed the Student’s special education 
teacher, asking that changes be made to the August 24, 2015 prior written notice, 
the documents related to the September 10, 2015 IEP meeting, and the documents 
related to the September 21, 2015 IEP meeting.  In regard to the August 24, 2015 
prior written notice, the Parents believed the notice included inaccurate information 
which conflicted with the notes from the August 24, 2015 IEP meeting.  In regard to 
the Student’s September 10, 2015 BIP, the Parents stated that the BIP included 
information about behaviors that occurred on October 1, 2015 and were not 
addressed by the IEP team at the September 10, 2015 IEP meeting.  The Parents 
also asked that additional language be added to the BIP.   Additionally, the Parents 
asked that some of the language in the September 21, 2015 prior written notice be 
changed. 
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126. On October 12, 2015, the Student’s special education teacher responded to the 
Parents’ October 8 email, thanking the Parents for their input.16  The special 
education teacher also asked if the Parents had any updates regarding their 
decision for the Student to access special education services, as the school staff 
wanted to arrange an IEP meeting.  In response, the Parents stated that they were 
under the impression that the school staff would contact the District special 
education director regarding the IEP team’s decision that the Student not receive 
special education at the elementary school “given the level of anxiety associated 
with that environment”17 and then get back to the Parents.  The Parents also stated 
that they did believe it would be in the Student’s best interests to attend a social 
skills class at a new elementary school, but that the most appropriate approach 
would be for “push-in” services in a class with his typically developing peers.  The 
Parents then asked questions about the process moving forward.   In response, the 
special education teacher stated that the District special education director would 
respond to the Parents’ questions.  An IEP meeting was later scheduled for October 
22, 2015. 

127. On October 13, 2015, the Student began attending the District ALE program. 

128. On October 21, 2015, the Student’s special education teacher emailed the other 
members of the Student’s IEP team, stating that the agenda for the October 22, 
2015 IEP meeting would include discussing part-time enrollment for special 
education services, possible schedule of ancillary services, and consideration of IEP 
amendments.  That same day, the Parents emailed the other members of the IEP 
team asking that the team review a progress report from the Student’s private OT 
prior to the IEP meeting, as the private OT could not attend the meeting. 

129. On October 22, 2015, the Student’s IEP team met to discuss the Student 
receiving special education services in addition to attending the ALE program.  
Based on the meeting notes, the IEP team discussed that the ALE program was a 
program designed to support families who wanted to do homeschooling, and that 
special education services were set up at a student’s “home school”, and not at the 
ALE program.  The Parents expressed that the Student had anxiety about returning 
to the elementary school.  The IEP team discussed the special education services 
the Student received while attending the elementary school, and what the services 
could look like if he returned to the school.  The Parents then declined to access 

                                                           
16 Based on the documentation in this complaint, it appears that the District changed the August 24, 2015 
prior written notice to address the Parents’ request.  The August 24 prior written notice included in the 
Parents’ reply to this complaint, includes the language the Parents believed was inaccurate.  The August 
24 prior written notice included in the District’s response to this complaint, does not include that language.   
Additionally, based on the District’s copy of the Student’s September 10 BIP, it appears that the District 
also changed the BIP to include the Parents’ requested language.  The September 21, 2015 prior written 
notice included in the District’s response also appears to have been changed based on the Parents’ 
request. 

17 The meeting notes from the October 1, 2015 meeting nor the October 2, 2015 prior written notice 
regarding the October 1, 2015 meeting show that the IEP team agreed that the Student should receive 
special education services at another elementary school. 
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special education services at that time, but did not want to revoke services.  
Additionally, the IEP team also discussed what the Student’s reevaluation would 
entail. 

130. On October 27, 2015, the District completed prior written notice, proposing to 
discontinue the Student’s IEP.  The notice stated “the current IEP is discontinued.  
[The Student] remains eligible for special education services and the District remains 
ready to offer a full IEP or part-time enrollment and ancillary services if and when the 
family chooses to access these services.”  The notice further stated that the family 
has chosen home instruction with support from the District family partnership 
program and had also “chosen not to access special education services offered at 
the neighborhood school.”  The Parents had rejected this option “because they felt 
[the Student] was not ready for additional transitions just as he is beginning to 
experience some success at the [District] family partnership program” (ALE).  The 
notice also stated that the District was currently conducting a reevaluation of the 
Student and that the evaluation team would meet once the reevaluation was 
completed. 

131. On December 1, 2015, the Student’s IEP team met to review the results of the 
Student’s reevaluation and determined the Student continued to be eligible for 
special education under the category of other health impairment.  The evaluation 
report recommended the Student continue to receive services in the area of 
social/emotional and begin receiving speech language services.  The Parents were 
provided a copy of the procedural safeguards. 

132. Also on December 1, 2015, the District completed prior written notice, proposing 
to continue the Student’s eligibility category.  The notice stated that the evaluation 
team was proposing to continue the Student’s eligibility category and that the 
Student required specially designed instruction in social/emotional “to develop 
effective strategies related to his diagnosis of obsessive compulsive disorder.”  The 
notice also stated that the IEP team had considered developing an IEP based on the 
December 2015 evaluation, which would be implemented at the Student’s 
neighborhood school, and considered part-time enrollment for special education 
services at the neighborhood school.  However, the notice indicated that the Parents 
had chosen “not to access an IEP” at the neighborhood school at that time, but 
would continue home instruction with support through the District family partnership 
program.  Additionally, the Parents were “choosing not to access part-time 
enrollment” at the neighborhood school at that time. 

133. On December 8, 2015, the District special education director emailed the 
Parents, stating that he had contacted the principals at two other District elementary 
schools about the Student attending the schools.  The director stated that the next 
step would be for the Parents to “make a formal request” using the District transfer 
form, and that per District policy, principals made transfer decisions.  The director 
also stated that services were available at the Student’s neighborhood school (his 
former elementary school) if, and when the Parents chose to access them.  The 
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Parents then contacted other District elementary schools, but due to a lack of space, 
the transfer requests were not granted. 

134. On April 11, 2016, the Parents filed this citizen complaint. 

CONCLUSIONS 

Issue 1:  IEP Implementation (April 12, 2015 through June 23, 2015) – 

April 16, 2014 IEP – Based on the documentation in this complaint, the District 
implemented the Student’s April 2014 IEP between April 12, 2015 and April 15, 2015. 

April 15, 2015 IEP – Based on the information included in the Student’s April 15, 2015 
IEP, the District substantially implemented the Student’s IEP with one exception.  The 
Student’s PE teacher and another school specialist were not informed of the Student’s 
accommodation to use a break card for several days following the initiation of the April 
15 IEP, which was due to a decision by the school staff to wait to implement the break 
card in some of the school settings.  District staff cannot unilaterally determine the 
portions of an IEP that will be implemented.  Once an IEP has been initiated, all aspects 
of a student’s IEP must be implemented in accordance with the requirements as stated 
in the IEP. 
May 14, 2015 IEP Amendment – On May 14, 2015, the Student’s IEP team agreed to 
amend his April 15, 2015 IEP to include three additional accommodations.  The Parents 
believe that the IEP team also agreed to incorporate the Parents’ “parent addendum” 
into the April 15 IEP.  There are no meeting notes or prior written notices to support that 
the IEP team agreed to the incorporate the “parent addendum” into the Student’s IEP at 
the May 14, 2015 IEP meeting. In addition, the other related documentation in this 
complaint does not show that the IEP team agreed to adopt the “parent addendum” as 
part of the IEP.  However, the District’s documentation does show that on May 18, 2015 
the Student’s special education teacher informed the Student’s mother that if the mother 
provided “the file with your parent input” the teacher would “add that to the IEP”.  Based 
on the teacher’s statement it is understandable that the Parents would believe the 
“parent addendum” and the information it contained would be part of the Student’s IEP, 
even if that were not the case.  The District needs to ensure that it is accurately 
informing parents what information is to be considered as part of an IEP, and ensure 
that items that an IEP team has not agreed upon are not subsequently attached, or 
added to an IEP.  Considering what is actually included in the Student’s amended April 
15, 2015 IEP, the District has substantiated that it implemented the Student’s amended 
April 15, 2015 IEP through end of the 2014-2015 school year. 

Issue 2:  Implementation of behavioral intervention plan (BIP) (April 12, 2015 
through June 23, 2015) – On May 14, 2015, Student’s IEP team met to develop a BIP 
for the Student; however, it is unclear what the Student’s behavioral intervention plan 
(emphasis added) actually included.  While the May 14, 2015 BIP document reflected 
the Student’s target behaviors and also identified replacement behaviors, the document 
did not include any information regarding the steps or interventions staff would take to 
address the target behaviors.  Essentially the BIP document did not include an actual 
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plan to address the Student’s behavior.  However, some of the Student’s behavioral 
interventions were stated directly in the IEP.  Despite the lack of clarity in the BIP, it is 
apparent that there were multiple interventions in place to address the Student’s 
behavior (the Student’s star chart, earning cubes toward iPad time or other rewards, 
“think time” procedures, use of a break card, bathroom support, recess support, etc.) 
and that staff frequently and consistently used these interventions with the Student.  
While there may have been instances where staff did not fully implement all of the 
interventions, the District substantially implemented the Student’s behavioral 
interventions. 

Issue 3:  Aversive Interventions (April 12, 2015 through June 23, 2015) – The term 
"aversive interventions" means the use of isolation or restraint practices for the purpose 
of discouraging undesirable behavior on the part of the student.  The term does not 
include the use of reasonable force, restraint, or other treatment to control unpredicted 
spontaneous behavior, which poses a clear and present danger of serious harm to the 
student or another person; a clear and present danger of serious harm to property; or a 
clear and present danger of seriously disrupting the educational process.  The 
documentation in this complaint shows that the Student did not have an aversive 
intervention plan as part of his IEPs between April 12, 2015 and June 23, 2015 when 
the District’s 2014-2015 school year ended.  However, there is no documentation that 
an aversive intervention plan was necessary.  The Student did not have a documented 
history of exhibiting behavior that indicated the need for an aversive intervention plan.  
While the Student was restrained on June 16, 2015, this appeared to be an isolated 
incident in response to the Student’s spontaneous behavior, and does not meet the 
definition of an aversive intervention.  Because the restraint did not meet the definition 
of an aversive intervention under WAC 392-172A-03120 (repealed in July 2015), the 
District was not required by state special education regulations at that time to report the 
incident to the Parents.18  Nevertheless, the District did inform the Parents of the 
incident on June 17, 2015 via an incident report, and in an email from the Student’s 
special education teacher. 

Issue 4:  Procedures for Development of IEP and BIP (April 12, 2015 through April 
11, 2016) – 

April 15, 2015 IEP – The District failed to follow procedures for developing the 
Student’s April 15, 2015 IEP.  In developing a student’s IEP, the IEP team must 
consider the use of positive behavioral interventions and supports a student needs, and 
if the IEP team determines that BIP is necessary, it must be included in the student’s 
IEP.  Here, the Student’s IEP team met on April 15, 2015 and determined that the 
Student needed a BIP, but the IEP team did not complete the BIP at that time.  Instead, 
the IEP team waited a month to meet again to the complete BIP.  This resulted in the 
Student’s April 15, 2015 IEP being incomplete.  The District’s documentation shows that 
the major reason the Student’s IEP and BIP were not completed on time, was that the 

                                                           
18 Although the District did not have an obligation to report the incident under the state rules for the 
provision of special education, this did not relieve the District of the obligation to follow the procedures 
defined in RCW 28A.600.485 (amended in July 2015). 
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District failed to schedule the IEP meeting early enough to allow for any additional 
meetings to be scheduled to complete the IEP within the one-year timeframe.  This was 
despite the Parents’ request that an earlier meeting be scheduled, and their expressed 
concern that the proposed hour-long meeting on April 15 would not provide enough time 
for the IEP team to discuss and agree on the Student’s annual IEP.   Had the District 
scheduled the IEP meeting earlier or allowed for a longer meeting, the District may have 
been able to complete the Student’s BIP on time.  It is also noted that the Student’s 
April 15, 2015 IEP stated that the school staff would review “No Drama Discipline” 
methods, but failed to indicate which staff members this applied to, and when the review 
would take place. 

May 14, 2015 IEP Amendment – As discussed in issue 1 above, the District did not 
properly clarify whether the “parent addendum” would be adopted as part of the 
Student’s amended IEP.  It should be noted that much of the information contained in 
the “parent addendum” was considered by the IEP team at both the April 14, 2015 and 
May 14, 2015 IEP meetings and much of the content in the addendum was 
subsequently implemented by the elementary school staff during the same time period.   
Additionally, the IEP team also discussed the “parent addendum” at the June 11 and 
June 18, 2015 IEP meetings and further agreed to implement additional portions of the 
addendum in the provision of services to the Student. 

May 14, 2015 BIP – As discussed in issue 2 above, the District did fail to follow 
procedures for developing the Student’s BIP.  The BIP was not completed by the IEP 
annual due date, and the BIP also lacked sufficient specificity. 

September 10, 2015 BIP – The District failed to follow procedures for developing the 
Student’s September 10, 2015 BIP.  It is not clear from the District’s documentation, 
when, if ever, the BIP was completed.  The District did not send the Parents a prior 
written notice proposing to implement the BIP, and the Parents raised concerns in their 
October 8, 2015 email that the BIP referenced behavior that occurred after September 
10, 2015.   The Parents raised additional concerns in their reply to this complaint that 
language was added to the September 10, 2015 BIP without their input.  Further, the 
District’s documentation indicates that the changes were made to the September 10 BIP 
in October per the Parents request, but there is no prior written notice indicating that 
changes had been made. 

Issue 5:  Prior Written Notice – As discussed above, the District needs to ensure that 
it is clearly documenting that parent requests have been considered and either 
accepted or rejected, in a prior written notice.  The District failed to do so in its May 
2014 prior written notices with regard to the parent addendum.  Additionally, the District 
failed to document in a prior written notice when, if ever, the Student’s September 10, 
2015 BIP was completed, amended, and/or initiated.  The District’s documentation also 
indicates that changes were made to some of the prior written notices after the date on 
the notice.  The date stated on a prior written notice should accurately reflect when the 
District completed the notice, and provided it to parents.  It is further noted that once a 
District sends a prior written notice, there is no requirement that the notice be changed 
based on a parent’s request.  However, if a prior written notice is determined to be 
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inaccurate, the District should amend the notice, and indicate in a student’s educational 
record that the notice has been amended.  Additionally, the District’s prior written 
notices also included pre-printed information and typed-in information, which was 
sometimes conflicting.  The District must ensure that prior written notices are clearly 
written so that the reader can understand what actions the District plans to take, and 
what actions it is refusing to take. 

Issue 6:  Procedural Safeguards – A copy of the procedural safeguards must be given 
to parents at least once a year.  The documentation in this complaint shows that the 
District provided the Parents with a copy of the procedural safeguards on December 1, 
2015.  Given the timeframe for this complaint of April 12, 2015 through April 11, 2016, 
the District has met its requirement to provide the Parents with the procedural 
safeguards within the past year. 

Issue 7:  IEP Implementation (2015-2016 school year) – Based on the documentation 
in this complaint, the District implemented the Student’s amended April 2015 IEP which 
was in place from August 26, 2015 through September 25, 2015 when the Student 
attended the District elementary school.  While the Parents have expressed concerns 
that the Student is not receiving special education services at this time, the District’s 
documentation shows that the District has offered to provide services at the Student’s 
neighborhood school, per the District’s policy, and that the Parents have declined to 
access these services. 

Issue 8:  Implementation of BIP (2015-2016 school year) – For approximately the 
first two weeks of the 2015-2016 school year, the Student had an “interim transition 
plan” which based on the Parents requests, no longer included many of the agreed 
upon behavior interventions in place during the 2014-2015 school year.   Based on the 
documentation in this complaint, the District substantially complied with the 
implementing the Student’s interim transition plan.  While the Parents expressed 
concern that the District failed to provide the Student with adult supported access to the 
boy’s bathroom after lunch, the District’s August 24, 2015 prior written notice clearly 
documents that the IEP team did not agree to this request.  The District is not required 
to agree to all parent requests, but as discussed above, the District is required to 
document that the parent requests are considered. 

On September 10, 2015, the Student’s IEP team met to develop a BIP for the Student.  
However, as discussed above, it is unclear from the District’s documentation if the BIP 
was actually completed on September 10, 2015.  Based on the District’s other 
documentation in this complaint however, it appears that most of the behavioral 
interventions stated in the September 10 BIP were implemented by the elementary 
school staff.   While there may have been some deviations to the BIP, the deviations 
appeared to be in response to the Student’s spontaneous behaviors, which were not 
addressed it the September 10 BIP. 
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CORRECTIVE ACTIONS 

On July 15, 2016 and September 16, 2016, the District will provide documentation to 
OSPI that the following corrective actions have been completed. 

STUDENT SPECIFIC: 
NONE 

DISTRICT SPECIFIC: 
By September 12, 2016, the District will provide training for all special education 
certificated staff and the school principal at the Student’s former elementary school 
regarding the development of IEPs, BIPs, and prior written notices.  The training will 
also address the procedures/requirements for amending IEPs, BIPs, and prior written 
notices. 

By July 15, 2016, the District will submit a draft of the training materials to OSPI for 
review.  OSPI will approve the materials or provide comments by August 1, 2016 and 
additional dates for review, if needed.  By September 16, 2016, the District will submit 
documentation that staff participated in the training.  This will include a sign-in sheet and 
a roster of who should have attended so OSPI can verify that staff participated. 

The District will submit a completed copy of the Corrective Action Plan (CAP) Matrix 
documenting the specific actions it has taken to address the violations and will attach 
any other supporting documents or required information. 

NOTE: The district may request an electronic version of the matrix by e-mailing Thinh 
Le at Thinh.Le@k12.wa.us. 

RECOMMENDATIONS 

It is recommended that District staff review the requirements of RCW 28A.600.485 and 
WAC 392-172A-02110, which became effective on January 29, 2016, to ensure that 
staff are using isolation and restraint only within the limited circumstances stated in the 
law and are fully documenting any use. 

Dated this ____ day of June, 2016 

Douglas H. Gill, Ed. D. 
Assistant Superintendent 
Special Education 
PO BOX 47200 
Olympia, WA 98504-7200 
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THIS WRITTEN DECISION CONCLUDES OSPI’S INVESTIGATION OF THIS 
COMPLAINT 

IDEA provides mechanisms for resolution of disputes affecting the rights of special 
education students.  This decision may not be appealed.  However, parents (or adult 
students) and school districts may raise any matter addressed in this decision that 
pertains to the identification, evaluation, placement, or provision of FAPE to a student in 
a due process hearing.  Decisions issued in due process hearings may be appealed.  
Statutes of limitations apply to due process hearings.  Parties should consult legal 
counsel for more information about filing a due process hearing.  Parents (or adult 
students) and districts may also use the mediation process to resolve disputes.  The 
state regulations addressing mediation and due process hearings are found at WAC 
392-172A-05060 through 05075 (mediation) and WAC 392-172A-05080 through 05125 
(due process hearings.) 
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