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SPECIAL EDUCATION CITIZEN COMPLAINT (SECC) NO.  16-16 

PROCEDURAL HISTORY 

On March 16, 2016, the Office of Superintendent of Public Instruction (OSPI) received a 
Special Education Citizen Complaint from the parent (Parent) of a student (Student) 
attending the Riverside School District (District).  The Parent alleged that the District 
violated the Individuals with Disabilities Education Act (IDEA), or a regulation 
implementing the IDEA, with regard to the Student’s education. 

On March 18, 2016, OSPI acknowledged receipt of this complaint and forwarded a copy 
of it to the District Superintendent on the same day.  OSPI asked the District to respond 
to the allegations made in the complaint. 

On April 4, 2016, OSPI received the District’s response to the complaint and forwarded 
it to the Parent on the same day.  OSPI invited the Parent to reply with any information 
he had that was inconsistent with the District’s information.  The Parent did not reply. 

OSPI considered all of the information provided by the Parent and the District as part of 
its investigation. 

OVERVIEW 

During the 2015-2016 school year, the Student transferred to the District from another 
state and enrolled in a District high school.  At the time of the Student’s transfer, he was 
eligible for special education services under the category of speech or language 
impairment and had a current individualized education program (IEP), which provided 
for services by a speech language pathologist.  Also at the time of the Student’s 
transfer, the Parent provided the District with an out-of-date IEP for the Student, which 
stated that the Student was eligible under the category of an emotional disability, and 
provided the Student with a placement in a residential facility.  The Parent told the 
District that the IEP was representative of the Student’s needs, albeit out-of-date.  The 
Parent also told the District that the out-of-state district was in the process of 
reevaluating the Student for eligibility under the category of other health impairment.  
The District enrolled the Student at the high school with a schedule in the general 
education setting.  About 20 days after enrolling, the Student received a three-day 
suspension for sexually harassing and threatening another student.  After the three-day 
suspension, the District told the Parent that the Student could not return to school until a 
new IEP was completed for the Student.  About four school days later, the District held 
a manifestation determination meeting, concluding that the behavior was not a 
manifestation of the Student’s disability.  On the same day, the District completed a 
reevaluation report for the Student based on existing information, and held an IEP team 
meeting for the Student.  The District then determined that the Student would attend the 
District alternative school until the Student’s private psychiatric evaluation was 
completed.  The Student’s program at the alternative school consisted of two hours of 
in-school instruction per week, supplemented by packets of materials for the Student to 
work on independently at home, and submit the next week.  The Parent alleged that the 
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District did not follow transfer procedures, and did not follow special education discipline 
procedures.  The District denied the allegations. 

ISSUES 

1. Did the District follow transfer procedures for the Student? 
2. Did the District follow special education discipline procedures? 

LEGAL STANDARDS 

Transfer Students Who Transfer from an Out-of-State School District: If a student who is 
eligible for special education transfers from a school district located in another state to a 
school in Washington and has an IEP in effect for the current school year, the new 
school district, in consultation with the student’s parents, must provide the student with 
FAPE, including services comparable to those provided in the IEP from the prior serving 
district, until the district: conducts an evaluation, if necessary,  to determine whether the 
student is eligible for special education services under Washington state standards; 
and, develops, adopts, and implements a new IEP, if appropriate.  34 CFR §300.323; 
WAC 392-172A-03105(5).  If the school district evaluates the student, the evaluation 
must be in accordance with WACs 392-172A-03005 through 392-172A-03040.  
“Comparable services” means services that are similar or equivalent to those described 
in the IEP from the previous district, as determined by the student’s new district.  71 
Fed. Reg. 156,46681 (August 14, 2006) (comments to the final regulations). 

Provider Responsibility for Implementation: Each school district must ensure that the 
student’s IEP is accessible to each general education teacher, special education 
teacher, related service provider, and any other service provider who is responsible for 
its implementation.  Additionally, the school district must ensure that it informs each 
teacher and provider of his or her specific responsibilities related to implementing the 
student’s IEP.  34 CFR §300.323; WAC 392-172A-03105(3). 

Reevaluation Procedures: If the school district determines that the educational needs of 
a student who is eligible for special education warrant a reevaluation, or if the parent or 
teacher requests a reevaluation, then the school district must ensure that a reevaluation 
is completed.  A reevaluation may not occur more than once a year, unless the parent 
and school district agree otherwise, and must occur at least once every three years, 
unless the parent and school district agree that a reevaluation is unnecessary.  When a 
district determines that a student should be reevaluated, it must provide the student’s 
parents with prior written notice that describes all of the evaluation procedures that the 
district intends to conduct.  The district must then obtain the parents’ consent (if consent 
is required) to conduct the reevaluation and complete the reevaluation within 35 school 
days of receiving consent, unless the district documents that the parents agreed to a 
different time period.  The reevaluation determines whether the student continues to be 
eligible for special education and the content of the student’s IEP.  The reevaluation 
must be conducted in all areas of suspected disability and must be sufficiently 
comprehensive to identify all of the student’s special education needs and any 
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necessary related services.  34 CFR §300.303; WAC 392-172A-03015.  34 CFR 
§300.304; WAC 392-172A-03020. 

Consent for Reevaluation: A district must obtain informed parental consent before 
conducting an initial evaluation or a reevaluation to determine whether a student is 
eligible for special education services.  However, a district is not required to obtain 
informed parental consent prior to reviewing existing data as part of an evaluation or 
reevaluation.  34 CFR §300.300; WAC 392-172A-03000. 

Reevaluation – Review of Existing Data: As part of a reevaluation, the IEP team and 
other qualified professionals must review existing data on the student.  Existing data 
includes previous evaluations, independent evaluations or other information provided by 
the parents, current classroom-based assessments, observations by teachers or service 
providers, and any other data relevant to the evaluation of the student.  If the student’s 
IEP team determines that it does not need additional data to determine whether the 
student continues to be eligible for special education services, and/or to determine the 
student’s educational needs, the school district must notify the parents of that 
determination, the reasons for the determination, and the parents’ right to request an 
assessment to determine whether the student continues to be eligible for special 
education and/or determine the student’s educational needs.  The evaluation group 
does not need to conduct its review through a meeting, but if a meeting is held, parents 
must be given notice and afforded an opportunity to participate.  The school district 
must provide a copy of the evaluation report and documentation of the determination to 
the parent and at no cost to the parent.  34 CFR §§300.305, 300.501, 300.306; WACs 
392-172A-03025, 392-172A-03040, 392-172A-05000. 

Evaluation Standards: In completing an evaluation, the evaluation group, consisting of 
qualified professionals selected by the district, must use a variety of assessment tools 
and strategies to gather relevant functional, developmental, and academic information 
about the student.  This must include information provided by the parents that may 
assist in determining whether the student is or remains eligible to receive special 
education services, and if so the content of the student’s IEP, including information 
related to enabling the student to be involved in and progress in the general curriculum.  
If necessary for a complete assessment, the district will obtain a medical assessment.  
The student is assessed in all areas related to the suspected disability, including, if 
appropriate, general intelligence, academic performance, and communicative status.  
No single test or procedures may be used as the sole criteria for determining the 
student’s eligibility or disabling condition and/or determining the appropriate education 
program for a student.  School districts must use technically sound instruments that may 
assess the relative contribution of cognitive and behavioral factors in addition to 
physical and developmental factors.  Districts must ensure that assessments are used 
for the purposes for which the assessments are valid and reliable and administered by 
trained and knowledgeable personnel.  The district must also ensure that the evaluation 
is sufficiently comprehensive to identify all of the student’s needs for special education 
and related services, regardless of whether those needs are commonly linked to the 
disability category used to classify the student.  The district must also ensure that 
assessment tools are used that provide relevant information that directly assists 
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persons in determining the education needs of the student.  34 CFR §300.304; WAC 
392-172A-03020. 

IEP Development: The IEP meeting serves as a communication vehicle between 
parents and school personnel, and enables the IEP team to make informed decisions 
regarding the: student’s needs and appropriate goals; extent to which the student will be 
involved in the general education curriculum and participate in the general education 
environment, and state and district-wide assessments; and services needed to support 
that involvement and participation, and to achieve the agreed-upon IEP goals.  34 CFR 
§§300.321, 300.322, 300.324 and 300.328; WACs 392-172A-03095, 392-172A-03100, 
and 392-172A-03110. 

Parent Participation: Parents of a child with a disability will participate with school 
personnel, in developing, reviewing, and revising the student’s IEP.  This is an active 
role in which the parents: provide critical information regarding the strengths of their 
child, and express their concerns for enhancing their child’s educational program; 
participate in discussions about their child’s need for special education, related services, 
and supplementary aids and services; and join with other participants in deciding how 
the child will be involved and progress in the general curriculum and participate in State 
and district-wide assessments, and what services the agency will provide to the child 
and in what setting.  64 Fed. Reg. 48 12473 (March 12, 1999) (Appendix A to 34 CFR 
Part 300, Question 5).  The parent is an integral part of the IEP development process.  
The district must consider the parent’s concerns and any information s/he provides.  
The district is not required, however, to adopt all recommendations proposed by a 
parent.  64 Fed. Reg. 48 12473 (March 12, 1999) (Appendix A to 34 CFR Part 300, 
Question 9). 

Suspensions and Expulsions: “Suspension” shall mean a denial of attendance (other 
than for the balance of the immediate class period for “discipline” purposes) for any 
single subject or class, or for any full schedule of subjects or classes for a stated period 
of time.  WAC 392-400-205(2).  “Emergency expulsion” shall mean an emergency 
removal from school for up to, and not exceeding, ten consecutive school days from the 
student's current school placement by a school district superintendent or a designee of 
the superintendent.  The superintendent or designee must have good and sufficient 
reason to believe that the student's presence poses an immediate and continuing 
danger to other students or school staff or an immediate and continuing threat of 
substantial disruption of the educational process.  An emergency expulsion must end or 
be converted to another form of corrective action within ten school days from the date of 
the emergency removal from school.  “Expulsion” shall mean a denial of attendance for 
a period of time up to, but not longer than, one calendar year from the time a student is 
removed from his or her current school placement by a school district superintendent or 
a designee of the superintendent.  An expulsion also may include a denial of admission 
to, or entry upon, real and personal property that the school district owns, leases, rents, 
or controls.  WAC 392-400-205(5)&(6). 

Disciplinary Removals that Result in a Change of Educational Placement: A change in 
placement occurs when a student is removed from his/her current placement for 
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discipline for more than 10 consecutive days; or, when the student is subjected to a 
series of removals that constitute a pattern because the removals total more than 10 
school days in a school year, because the student’s behavior is substantially similar to 
the previous incidents that resulted in removals, and because of factors such as the 
length of each removal, the total amount of time the student is removed, and the 
proximity of the removals to one another total more than 10 days in any school year.  34 
CFR §300.536; WAC 392-172A-05155.  When a district removes a student eligible for 
special education services from his or her current placement for more than ten school 
days in a school year and it is a change of placement, the district must provide the 
student with services to the extent necessary to enable the student to progress in the 
general curriculum and appropriately advance toward achieving the goals set out in the 
student’s IEP.  34 CFR §300.530; WAC 392-172A-05145(2). 

Manifestation Determination: Within ten school days of the district’s decision to change 
the student’s placement through discipline, the district, parents and other relevant 
members of the IEP team (as determined by the parents and the district) must 
determine whether the behavior that led to the disciplinary action was a manifestation of 
the student’s disability.  In conducting the manifestation determination, the district, 
parents and other relevant members of the IEP team must consider all relevant 
information to determine if the conduct in question was caused by, or had a direct and 
substantial relationship to, the student’s disability; or if the conduct in question was the 
direct result of the school district’s failure to properly implement the student’s IEP or 
behavior intervention plan.  34 CFR §300.530; WAC 392-172A-05145 (5). 

If the school district, parent(s), and other relevant members of the student's IEP team 
determine the conduct was a manifestation of the student's disability, the IEP team must 
either: conduct a functional behavioral assessment, unless the school district had 
conducted a functional behavioral assessment before the behavior that resulted in the 
change of placement occurred, and implement a behavioral intervention plan for the 
student; or, if a behavioral intervention plan already has been developed, review the 
behavioral intervention plan, and modify it, as necessary, to address the behavior; and, 
except for special circumstances, return the student to the placement from which the 
student was removed, unless the parent and the school district agree to a change of 
placement as part of the modification of the behavioral intervention plan.  34 CFR 
§300.530; WAC 392-172A-05145(6). 

When a disciplinary exclusion exceeds ten school days and the behavior in question is 
found not to be a manifestation of the student’s disability, a district may apply the same 
relevant disciplinary procedures, in the same manner and for the same duration as it 
would to a student not eligible for special education, except that: the student must 
continue to receive services that provide a FAPE and enable the student to continue to 
participate in the general education curriculum and progress toward meeting annual IEP 
goals, even if services are provided in another setting; and receive, as appropriate, a 
functional behavioral assessment and behavioral intervention services that are 
designed to address the behavior violation so that it does not recur.   34 CFR §300.530; 
WAC 392-172A-05145(3). 
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FINDINGS OF FACT 

1. During the 2015-2016 school year, the Student transferred from an out-of-state 
district to the District, and was eligible to receive special education services under 
the category of speech or language impairment in the out-of-state district. 

2. The Student’s eligibility determination at the time of his transfer was completed by 
the out-of-state district on June 8, 2015.1  The determination noted that on April 14, 
2015, the out-of-state district determined the Student was no longer eligible for 
special education services under the category of emotional disability.  However, the 
determination stated the Student was eligible for special education services under 
the category of speech or language impairment. 

3. The Student’s individualized education program (IEP) in effect when the Student 
transferred from the out-of-state district was developed on October 15, 2015.  The 
Student’s IEP included one annual goal for articulation, and provided for 75 minutes 
per month of communication services from a speech language pathologist, in the 
“school campus” educational setting.  Additionally, the IEP provided for the 
supplementary aid/service of frequent checks for understanding.  The IEP stated 
that teacher observation of the Student showed the Student struggled to pay 
attention, and the Parent stated that the Student had previously been diagnosed with 
attention deficit disorder (ADHD), but was not currently taking medication. 

4. On October 16, 2015, the out-of-state district proposed to reevaluate the Student to 
determine if he was eligible for additional special education services, and the Parent 
provided consent on the same day.  The consent form indicated the out-of-state 
district proposed to use common core aligned academic assessments, classroom 
observations, state-wide testing, and a file review as part of the reevaluation.  
Additionally, the Parent authorized the out-of-state district to seek educational and 
protected health information from medical facilities and districts the Student 
previously attended, and the out-of-state district referred the Student for an ADHD 
evaluation. 

5. On December 14, 2015, the Parent unenrolled the Student from the out-of-state 
district, and moved back to Washington State before the out-of-state district 
completed the Student’s reevaluation. 

6. On December 15, 2015, the Parent visited the District high school, asking to enroll 
the Student after the winter break.  The Parent provided the District with an IEP 
developed for the Student by a Washington State district on March 18, 2014, which 
according to the Parent, was representative of the Student’s needs, albeit two to 
three years out of date.  The Student’s March 18, 2014 IEP stated that despite the 
Student’s good cognitive skills, the Student’s inappropriate interpersonal 
relationships with peers and his difficulties sustaining effort and focus limited his 
ability to function in a general education classroom and required a somewhat 

                                                           
1 The documentation does not contain an evaluation report, but it does include a statement of eligibility, 
and the Student’s speech and language assessment. 
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restrictive setting where he could receive specially designed instruction.  The 
Student’s March 18, 2014 IEP included annual IEP goals for social skills and 
organization, all provided in the special education setting, and placed the Student in 
the transitional day care program at a residential school within the district.  Also 
according to the Parent, the Parent informed the two school counselors at the 
District high school that the District should not “mainstream” the Student in the 
general education setting.  The school counselors reportedly told the Parent that the 
Student would be placed in the school’s special education program.  The same day, 
the District requested the Student’s records from his previous school. 

7. The District’s winter break began on December 21, 2015 and school resumed on 
January 4, 2016. 

8. On January 4, 2016, the Student began attending the District high school, with a full 
day schedule in the general education setting.  According to the District’s response 
to this complaint, the District also provided the Student with specially designed 
instruction for organization and on-task behavior in his English and mathematics 
classes, and weekly speech services.  According to the Parent, the Parent contacted 
the District, expressing concern about the Student’s schedule in the general 
education setting.  The District informed the Parent that the Student’s schedule was 
temporary, and would change when the second semester began on January 26, 
2016. 

9. On January 7, 2016, the school student assistance team met to discuss the Student 
and other students.  Participants in this meeting included the high school principal, 
special education teachers, a school psychologist, and the District special education 
director.  Parents do not participate in school student assistance team meetings.  
According to the meeting notes, the school student assistance team discussed that 
the Student was currently eligible for special education under the category of 
“communication disordered,” based on his out-of-state eligibility determination, but a 
reevaluation had been in progress when the Student moved to the District.2  The 
meeting notes stated that the reevaluation, which was in progress, would change the 
Student’s eligibility category from communication disorder to other health 
impairment, based on the Student’s ADHD, and noted that the Student had 
previously been eligible for special education services under the categories of other 
health impairment and emotional/behavioral disability.  The meeting notes further 
stated that the Student would need current academic testing, and identified a special 
education teacher and school psychologist with responsibility for follow-up. 

10. January 26, 2016 was the first day of the second semester of the 2015-2016 school 
year.  According to the Parent, the Student’s schedule continued to consist of all 
classes in the general education setting. 

                                                           
2 The IDEA includes the eligibility category of “speech or language impairment,” which means a 
communication disorder, such as stuttering, impaired articulation, a language impairment, or a voice 
impairment that adversely affects a student’s educational performance. 
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11. According to another student in one of the Student’s classes, on January 26, 2016, 
the Student sexually propositioned the other student using graphic sexual remarks, 
and tried to grope the other student.  The other student reportedly slapped the 
Student’s hand away, but did not report the incident at that time. 

12. On February 1, 2016, the other student told the school principal about the incident 
with the Student on January 26, 2016.  The other student then told the school 
principal that there had been another incident in class that day (February 1, 2016), 
specifically that he had asked the Student if he had ever been in a fight, the Student 
replied that he had been in a fight, had broken that person’s legs, and asked 
whether the other student wanted “to test that”.  According to the other student, he 
told the Student not to touch him, and the Student replied that he had a pencil and 
he would stab the other student.  The other student told the principal that he then 
tried moving to a different seat in the classroom, to be further away from the 
Student, and the Student did not say anything more, but the classroom teacher 
directed the other student to return to his assigned seat.  Based on the other 
student’s statements, the high school principal wrote a harassment report and a 
discipline referral for the Student.  The discipline referral stated that the Student 
would receive out-of-school suspension on February 2, February 3, and February 4, 
2016.  The harassment report also stated that the school student assistance team 
would meet on February 4, 2016, to discuss a responsive plan to deal with the 
allegations. 

13. On February 2, 2016, the high school principal summoned the Parent to come to the 
high school.  At that meeting, the high school principal informed the Parent of the 
other student’s report of harassment, and stated that the District was suspending the 
Student for the remainder of that day, and for the next two days (Wednesday, 
February 3, and Thursday, February 4, 2016), but the Student would be able to 
return to school on Friday.  According to the Parent, later in the day, the Student’s 
grandmother telephoned the high school principal and told the principal that the 
Student was supposed to be in a special education program.  The school principal 
replied that the high school did not have a self-contained special education program. 

14. On February 4, 2016, the school student assistance team met to discuss the 
Student.3  As noted above, parents do not participate in school student assistance 
team meetings.  The meeting notes stated that the Student was suspended due to 
sexual harassment, and the school student assistance team agreed to change the 
Student’s eligibility category from speech language impairment to other heath 
impairment based on the Student’s diagnoses of ADHD, oppositional defiant 
disorder (ODD) and bipolar disorder.  The meeting notes further stated that based 
on the Student’s history of inappropriate sexual behaviors, the District would provide 
the Student’s special education services in an alternative setting.  The meeting notes 
also stated that a special education teacher, school psychologist, and speech 
pathologist would complete the Student’s IEP the following week.  According to the 
Parent, on February 4, 2016, the school principal telephoned, stating that the 

                                                           
3 The District’s documentation erroneously indicates that this meeting occurred on January 28, 2016. 
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Student would remain out of school until the Student’s IEP was in place, and the 
Student would attend the alternative school from 3:00pm to 7:15pm each week, 
starting the following Thursday (February 11, 2016), until the Student’s IEP was 
completed.  According to the District’s response, the District told the Parent the 
Student would remain out of school, pending a manifestation determination meeting. 

15. According to the District’s attendance report, the Student was absent from school 
based on an out-of-school suspension on February 2, 3, 4, 5, 8, 9, and 10, 2016.  
According to the Parent, the Student was suspended from school for ten days. 

16. On February 11, 2016, the District held a manifestation determination meeting for 
the Student, an evaluation report meeting for the Student, and an IEP team meeting 
for the Student. 

17. At the February 11, 2016 manifestation determination meeting, the District 
determined the Student’s behavior was not a manifestation of the Student’s 
disability.  The District noted that although the Student had difficulty making good 
decisions based on his ADHD, and impulsivity may have contributed to the incident, 
that disability was not the cause of the sexual harassment, threats, intimidation, and 
bullying of another student.  The District also determined that the conduct was not 
the result of the District’s failure to implement the Student’s IEP.  The District noted 
that the Student’s IEP was implemented, and had no bearing on the behavior in 
question.  The District then recommended a new IEP for the Student to reflect “new” 
evaluation information. 

18. Also on February 11, 2016, the District provided the Parent with a completed 
reevaluation report for the Student.4   The reevaluation report stated that the Student 
had moved frequently, and had been involved in special education programs in three 
states and six schools.  The report stated that due to the Student’s multiple 
transfers, his IEPs and evaluations were difficult to implement, resulting in lapses of 
both his IEPs and evaluations.  The report further stated that the Student’s previous 
eligibility categories had included speech language impairment and 
emotional/behavioral disability, and his previous placements had ranged from 
classroom support to a residential placement.  The report stated that the Student 
had several diagnoses, including ADHD, ODD, and bi-polar disorder, and had 
previously received several mental health evaluations, including two hospitalizations 
due to suicidal ideation, depressive symptoms, and anger.  The report further noted 
that previous behavioral/social skills assessments of the Student conducted by the 
out-of-state district in March 2015, indicated clinically significant levels of attention 
problems, behavioral problems, and below average levels for adaptability and 
functional communication.  The report also noted that the Student’s previous self-
assessment from March 2015 included that he felt other students hated him, and he 
heard voices.  The report noted that the Student had not met the state-wide 
standards for writing, mathematics, science, or social studies, but his previous 

                                                           
4 The District’s documentation does not include parental consent for this reevaluation.  However, the 
reevaluation consists of a review of existing information, which does not require parental consent. 
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academic assessments, conducted in 2013 and 2015, indicated an average range 
for academic ability.  The report also included a statement that the Student had a 
speech language impairment involving the articulation of /r/ and hyper-nasal speech.  
The evaluation report included an eligibility determination, concluding the Student 
was eligible for special education services under the category of other health 
impairment, and recommended the Student receive specially designed instruction for 
organization skills with support for assignment completion, and social/adaptive skills 
in a structured environment, which included management for contingencies. 
According to the Parent, he had thought that the purpose of the meeting was to 
discuss a proposal for evaluating the Student, and instead the District presented a 
completed reevaluation report for the Student, without conducting any new 
assessments.  Also according to the Parent, the Student is receiving a private 
psychiatric evaluation, which he would like to be reflected in the reevaluation report. 

19. Also on February 11, 2016, the District held an IEP team meeting for the Student.   
Attendees included the Parent, the Student, the high school principal, a general 
education teacher, a school psychologist, special education teacher, school 
counselor, speech language pathologist, and the principal at the District alternative 
school.  The present levels of performance stated that the Student struggled to 
complete his work on time due to distractibility, refusal to work, and poor 
organization, with an average of completing two out of ten assignments.  The 
Student’s IEP provided the Student with 30 minutes per week for behavioral skills, 
provided by a special education teacher in the classroom, and 30 minutes per week 
of speech services provided by the speech language pathologist in her office.  
However, the Student’s IEP only included a single annual goal in the area of 
articulation.  The Student’s IEP stated that the Student would be in the general 
education setting 80% to 100% of the time.  The Student’s IEP also included several 
accommodations, including that for all subjects, the District would provide the 
Student individualized/small group instruction, study outlines/guides/graphic 
organizers, a desktop list of tasks, a homework list, and a daily assignment list.  
According to the Parent, the District gave him a copy of the Student’s completed 
IEP, and told him he needed to sign it, so that the Student could attend school at the 
District alternative high school.  According to the District’s response to this 
complaint, the Student’s IEP team agreed that the Student’s placement at the 
alternative school would be temporary, pending the outcome of a private psychiatric 
evaluation of the Student. 

20. The District provided the Parent with prior written notice, dated February 11, 2016, 
proposing to change the Student’s eligibility category following a reevaluation, 
change the Student’s IEP to reflect the reevaluation information, and change the 
Student’s educational placement, pending a psychiatric evaluation.  The notice 
stated that the information contained in the Student’s reevaluation indicated a 
classification of other health impairment was the most appropriate eligibility category 
for the Student.  The notice further stated that current information and the Student’s 
recent suspension indicated the Student required increased supervision and 
educational support.  The notice also stated that the Student’s placement would 
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change from the District high school to the District alternative school, pending 
psychiatric evaluation results. 

21. According to the District’s enrollment data, the Student withdrew from the District on 
February 11, 2016 and transferred to the District alternative school program.  
According to the Parent, the Student’s program at the alternative school consisted of 
attending school one day a week from 3pm to 5pm, where he would receive packets 
for four to six subject areas to complete at home, and submit the following week. 

22. On March 16, 2016, the Parent filed this complaint with the District superintendent 
and with OSPI.5  According to the District’s response to this complaint, the District 
superintendent met with the school psychologist and the high school principal to 
discuss other placement options for the Student that same day.  Also, according to 
the District’s response to this complaint, the school psychologist telephoned the 
Parent to propose other options for the Student, and the Parent agreed to moving 
the Student back to the high school, which according to the District, required a 
meeting of the school student assistance team. 

23. On March 17, 2016, the school student assistance team met to consider the 
Student’s needs.  As noted previously, parents do not participate in school student 
assistance team meetings.  The meeting notes stated that the Student’s current 
placement was not appropriate because he was not able to progress in his academic 
curriculum, and unable to progress towards his IEP goals for task completion.6  The 
meeting notes further stated that the school student assistance team recommended 
that the Student return to the District high school.  The meeting notes also stated 
that the Parent had requested the Student not be mainstreamed into general 
education classes at this time, pending a psychiatric evaluation.  The meeting notes 
stated that the Student would return on a half day morning schedule, starting March 
21, 2016, with the Parent transporting the Student to school, and the District 
transporting the Student home at 10:45am.  The meeting notes further stated that 
the Student would attend a math/science class, which would also include instruction 
for on-task behavior, taught by a special education teacher, and then the Student 
would attend an English/social studies class, which would also include instruction for 
on-task behavior, taught by a different special education teacher, and receive 
speech/language services from the speech/language pathologist in the school 
psychologist’s office on Fridays.  The meeting notes stated that during each of his 
class periods, the Student would remain in the line of sight of his teachers, would not 
have passing time between classes, and would be escorted to and from the 
classrooms, the bathroom, and the school bus.  The meeting notes stated that one 

                                                           
5 It appears that the District did not realize that the Parent also filed his complaint with OSPI until March 
24, 2016. 

6 As noted above, the Student did not have an annual IEP goal for behavioral skills or for task completion. 



(Citizen Complaint No. 16-16) Page 12 of 16 

of the Student’s special education teachers would amend the Student’s IEP to reflect 
the changes in placement and time.7 

24. According to the District’s enrollment data, the Student withdrew from the District’s 
alternative high school program on March 17, 2016, and transferred back to the 
District high school on March 21, 2016. 

25. On March 24, 2016, the school student assistance team met to discuss the 
Student’s supervision before school.  The meeting notes stated that the Student was 
not to arrive at school before 7:50am, and was to wait in the office until 8:00am, 
when one of his special education teachers would escort him to his classroom. 

CONCLUSIONS 

1. The documentation does not substantiate that the District followed transfer 
procedures for the Student.  When a student who is eligible for special education 
transfers from an out-of-state school district to a district in Washington, and that 
student has an IEP in effect for the current school year, the receiving school district 
must consult with the parent, and provide the student with a free appropriate public 
education (FAPE), including providing comparable services to the services provided 
in the student’s IEP as developed in the prior, out-of-state district, until the receiving 
district conducts an initial evaluation (if necessary), and develops, adopts, and 
implements a new IEP.  Although the District provided the Student with services 
comparable to those in his out-of-state IEP as developed on October 15, 2015, the 
District did not follow the corresponding procedures for deciding to evaluate the 
Student and develop/adopt/implement a new IEP.  Here, after the District reviewed 
the Student’s existing data, the District did not provide the Parent with prior written 
notice that it had determined it did not need additional data to determine the 
Student’s eligibility and his educational needs.  Nor did the District provide the 
Parent with notice of its reasoning for making that determination, which given the 
conflicting and confusing existing data here, would be particularly relevant.  Further, 
the District did not inform the Parent that he had the right to request additional 
assessments or afford the Parent with an opportunity to participate in the review of 
existing information and the decision making for the Student’s evaluation.  While the 
District appears to be interested in considering the information in the Student’s 
pending private psychiatric evaluation, it also appears that the District assigned the 
Parent the responsibility for obtaining that evaluation.  The District’s evaluation of the 
Student merely lists that the Student has several diagnoses, including ADHD, ODD, 
and bi-polar disorder, without providing a comprehensive assessment of how each 
of these different diagnoses might have an adverse educational impact on the 
Student, and without identifying any educational needs, including the provision of 
special education, based on these different diagnoses.  Similarly, the District’s 
evaluation made no effort to distinguish the Student’s needs for specific services in 
the area of organizational skills from his needs for services in the area of 

                                                           
7 The documentation does not include an amendment to the Student’s IEP or a prior written notice, 
reflecting the changes. 
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social/adaptive skills.  Based on this evaluation, the IEP subsequently developed for 
the Student discussed the Student’s present levels of performance for organizational 
skills, but made no mention of social/adaptive issues, and then broadly provided for 
services in the area of behavior without describing what such services might entail.  
The regulations require districts to ensure a student’s evaluation is sufficiently 
comprehensive to identify all of a student’s needs for special education and related 
services, regardless of whether those needs are commonly linked to the disability 
category used to classify the student’s eligibility.  Next, the District did not follow 
procedures when it developed the Student’s new IEP: without any participation by 
the Parent, without corresponding annual goals for the Student’s IEP services for 
behavioral skills, and without any documented discussion of the pre-existing 
information it reviewed for the Student’s reevaluation.  Finally, the District did not 
follow procedures when it unilaterally placed the Student at the alternative school for 
a program of two hours per week.  School student assistance teams do not have the 
authority to develop IEPs, or make placement decisions on behalf of eligible 
students; that authority is vested in properly formulated IEP teams 

2. The documentation also does not substantiate that the District followed special 
education discipline procedures for the Student.  Although the District correctly 
followed the procedures by holding a manifestation determination meeting for the 
Student, the procedures also required that the Student continue to receive a FAPE, 
including progressing toward his annual IEP goals and participating in the general 
education curriculum to the maximum extent appropriate.  Here, the District did not 
provide the Student with a FAPE when the District placed the Student at the 
alternative school for two hours a week, supplemented only by packets to take 
home, work on alone, complete, and then return to the alternative school the next 
week.  It is notable that the District did not conduct a functional behavioral 
assessment for the Student, nor did the District provide the Student with behavioral 
intervention services designed to address the behavior violation so that it does not 
recur.  Although the District provided the Parent with prior written notice, stating the 
District would address the Student’s recent suspension by increasing the Student’s 
supervision and educational supports, the District did not add supervision or 
supports but instead shortened and limited the Student’s school day through an 
apparent student support team decision.  Even after the District returned the Student 
to the high school, the District continued to impose a shortened school day on the 
Student, consisting of 8:00am to 10:45am, while the District waited for the results of 
the Student’s private psychiatric evaluation.  As addressed above, if the District 
requires an assessment for the Student to provide the Student with an appropriate 
program, it is the District’s responsibility, not the Parent’s, to obtain that assessment. 

CORRECTIVE ACTIONS 

On May 24, 2016, June 14, 2016, August 16, 2016, and September 19, 2016, the 
District will provide OSPI with documentation that the District has completed the 
following corrective actions. 
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STUDENT SPECIFIC: 
1. The District will seek the Parent’s consent to contract with an independent evaluator 

and ensure the Student receives a comprehensive independent educational 
evaluation (IEE) to determine his educational needs.  At a minimum, the 
independent evaluation will include a review of records from the last three school 
years, including the Student’s private medical evaluation(s), information provided by 
the Student’s current teachers and the Parent, and any other assessments 
determined to be needed by the independent evaluator, including but not limited to 
assessments to provide information about the educational impact of the Student’s 
diagnoses of ADHD, ODD, and bi-polar disorder. 

• By or before May 24, 2016, the District will provide the Parent and OSPI with at 
least three names and qualifications of individuals (who are not District 
employees) to conduct an IEE for the Student within the required timeframe, and 
seek for the Parent’s informed, written consent to proceed. 

• By or before May 31, 2016, the Parent will either provide his written, informed 
consent for the Student’s IEE or notify the District of his refusal to consent.  If the 
Parent refuses to consent, the District will notify OSPI immediately.  If the Parent 
provides consent, he will notify the District of his choice of evaluator from the list 
of proposed evaluators, on the same date.  If the Parent provides consent, but 
does not choose an evaluator, the District will select an evaluator from the list 
given to the Parent. 

• By or before June 14, 2016, the District will provide OSPI with: (1) the name of 
the independent evaluator who will conduct the Student’s IEE; (2) a copy of the 
Parent’s written consent to proceed with the IEE; and, (3) a copy of the contract 
with the IEE provider. 

• By or before August 5, 2016, the District will hold an evaluation results/eligibility 
meeting, including the Parent, to review the results of the Student’s IEE.  The 
District will ensure the independent evaluator participates in the meeting in 
person or by telephone. 

• By or before August 16, 2016, the District will submit: (1) a copy of any meeting 
invitations; (2) a copy of the evaluation report; and, (3) a copy of any related prior 
written notice. 

• By or before September 6, 2016, the Student’s IEP team will develop and 
finalize an IEP for the Student.  The District will provide OSPI with the associated 
documentation, including: (1) a copy of the Student’s IEP; and, (2) a copy of any 
related prior written notices, by or before September 19, 2016. 

2. By or before May 24, 2016, the District will meet with the Parent to amend the 
Student’s IEP while the District and Parent wait for the results of the IEE.  At a 
minimum, the amendment will: (1) provide a behavioral goal for the Student; (2) 
clarify the specially designed instruction for behavioral skills the Student will receive; 
and, (3) discuss providing other supports so that the Student can resume a full 
school day as soon as possible.  The District will provide OSPI with a copy of the 
amended IEP and a copy of the Student’s class schedule as soon as possible, but 
no later than June 14, 2016. 
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DISTRICT SPECIFIC: 
1. The District will ensure all District special education certificated staff, including 

educational staff associates (ESAs), and principals, receive training regarding: (1) 
transfer procedures; (2) reevaluation procedures, including providing comprehensive 
evaluations and the role of prior written notice; (3) IEP development procedures, 
including parent participation and the role and duties of the IEP team; and, (4) 
discipline procedures, including providing a FAPE.  The trainer will not be an 
employee of the District.  The training will also include examples. 

• By or before June 14, 2016, the District will notify OSPI of the name of the 
outside trainer, and provide the trainer with a copy of this decision for use in 
preparing training materials. 

• By or before August 16, 2016, the District will submit a draft of the outside 
trainer’s training materials to OSPI for review.  OSPI will approve the materials or 
provide comments by August 16, 2016 and additional dates for review, if needed. 

• By or before September 19, 2016, the District will submit documentation that 
staff participated in the training.  This will include a sign-in sheet and a roster of 
who should have attended so OSPI can verify that staff participated.  If any of the 
staff are unable to participate, the District will contract with the trainer for a follow-
up session within the required timeframe. 

The District will submit a completed copy of the Corrective Action Plan (CAP) Matrix 
documenting the specific actions it has taken to address the violations and will attach 
any other supporting documents or required information. 

NOTE: The district may request an electronic version of the matrix by e-mailing Thinh 
Le at Thinh.Le@k12.wa.us. 

RECOMMENDATION 

OSPI notes that the District’s IEP form continues to include prompts, such as, “Does 
this student require the use of aversive interventions?” and “If yes, complete and attach 
the Aversive Intervention Plan addendum.”  OSPI recommends that the District update 
its forms to be compliant with WAC 392-172A-02076, which prohibits districts from 
using aversive interventions with a student eligible for special education, except when 
the student’s behavior poses an imminent likelihood of serious harm. 

Dated this ____ day of May, 2016 

Douglas H. Gill, Ed. D. 
Assistant Superintendent 
Special Education 
PO BOX 47200 
Olympia, WA 98504-7200 
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THIS WRITTEN DECISION CONCLUDES OSPI’S INVESTIGATION OF THIS 
COMPLAINT 

IDEA provides mechanisms for resolution of disputes affecting the rights of special 
education students.  This decision may not be appealed.  However, parents (or adult 
students) and school districts may raise any matter addressed in this decision that 
pertains to the identification, evaluation, placement, or provision of FAPE to a student in 
a due process hearing.  Decisions issued in due process hearings may be appealed.  
Statutes of limitations apply to due process hearings.  Parties should consult legal 
counsel for more information about filing a due process hearing.  Parents (or adult 
students) and districts may also use the mediation process to resolve disputes.  The 
state regulations addressing mediation and due process hearings are found at WAC 
392-172A-05060 through 05075 (mediation) and WAC 392-172A-05080 through 05125 
(due process hearings.) 
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