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SPECIAL EDUCATION CITIZEN COMPLAINT (SECC) NO.  15-76 

PROCEDURAL HISTORY 

On November 23, 2015, the Office of Superintendent of Public Instruction (OSPI) 
received a Special Education Citizen Complaint from an attorney (Complainant) 
representing a student (Student) and his parents (Parents).  The Student attends the 
Shoreline School District (District).  The Complainant alleged that the District violated 
the Individuals with Disabilities Education Act (IDEA), or a regulation implementing the 
IDEA, with regard to the Student’s education. 

On November 24, 2015, OSPI acknowledged receipt of this complaint and forwarded a 
copy of it to the District Superintendent on the same day.  The District was asked to 
respond to the allegations made in the complaint. 

On December 16, 2015, OSPI granted the District an extension of time to submit its 
response. 

On December 18, 2015, OSPI received the District’s response to the complaint and 
forwarded it to the Complainant on December 22, 2015.  The Complainant was invited 
to reply with any information he had that was inconsistent with the District’s information. 

On December 24, 2015, OSPI received the Complainant’s reply.  The information was 
forwarded to the District on December 28, 2015. 

On January 19, 2016, OSPI asked the District to provide additional information.  On 
January 19, 2016, OSPI received the requested information from the District and 
forwarded it to the Complainant on the same day. 

OSPI considered all of the information provided by the Complainant and the District as 
part of its investigation. 

OVERVIEW 

During the 2014-2015 school year, the Student attended a District elementary school 
and was eligible to receive special education and related services under the category of 
hearing impairment.  In November 2014, the Student was expelled from the District for 
dangerous behavior associated with soliciting a gun from another student for the 
purpose of shooting another student.  The Parents appealed the Student’s expulsion.  
Six school days later, the District held a manifestation determination meeting, and 
determined the Student’s behavior was not a manifestation of his disability.  In 
December 2014, the Student began receiving services in an interim alternative 
educational setting.  Also in December 2014, the Student’s individualized education 
program (IEP) team met to develop the Student’s annual IEP.  The IEP included some 
of the same goals as the Student’s December 2013 IEP. 

The Complainant alleged that the District failed to follow special education disciplinary 
procedures from November 24, 2014 through the end of the District’s 2014-2015 school 
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year.  The Complainant also alleged that the District failed to follow procedures for 
developing the Student’s December 2014 IEP.  The District denied the allegations. 

SCOPE OF INVESTIGATION 

This decision references events which occurred prior to the investigation time period, 
which began on November 24, 2014.  These references are included to add context to 
the issues under investigation and are not intended to identify additional issues or 
potential violations, which occurred prior to the investigation time period. 

ISSUES 

1. Did the District follow special education disciplinary procedures from November 24, 
2014 through the end of the District’s 2014-2015 school year? 

2. Did the District follow procedures for developing the Student’s December 2014 
individualized education program (IEP)? 

LEGAL STANDARDS 

Disciplinary Removal that Results in a Change of Educational Placement: A change in 
placement occurs when a student is removed from his/her current placement  because 
of discipline for more than ten consecutive days; or, when the student is subjected to a 
series of removals that constitute a pattern because the removals total more than ten 
school days in a school year, because the student’s behavior is substantially similar to 
the previous incidents that resulted in removals, and because of factors such as the 
length of each removal, the total amount of time the student is removed, and the 
proximity of the removals to one another total more than ten days in any school year.  
34 CFR §300.536; WAC 392-172A-05155. 

Manifestation Determination: Within ten school days of any decision to change the 
placement of a student eligible for special education because of a violation of a code of 
student conduct, the school district, the parent, and relevant members of the student's 
IEP team (as determined by the parent and the school district) must review all relevant 
information in the student's file, including the student's IEP, any teacher observations, 
and any relevant information provided by the parents to determine:  (a) If the conduct in 
question was caused by, or had a direct and substantial relationship to, the student's 
disability; or (b) If the conduct in question was the direct result of the school district's 
failure to implement the IEP.  The conduct must be determined to be a manifestation of 
the student's disability if the school district, the parent, and relevant members of the 
student's IEP team determine that the student’s conduct was caused by, or had a direct 
and substantial relationship to, to the student’s disability; or, that the student’s conduct 
was a direct result of the school district’s failure to implement the student’s IEP.  34 
CFR §300.530; WAC 392-172A-05145(5). 

If the school district, the parent, and relevant members of the student's IEP team 
determine the conduct was manifestation of the student's disability, the school district 
must take immediate steps to remedy those deficiencies.  Additionally, the IEP team 
must either:  (a) Conduct a functional behavioral assessment, unless the school district 
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had conducted a functional behavioral assessment before the behavior that resulted in 
the change of placement occurred, and implement a behavioral intervention plan for the 
student; or (b) If a behavioral intervention plan already has been developed, review the 
behavioral intervention plan, and modify it, as necessary, to address the behavior; and 
(c) Except as provided in the case of special circumstances defined in WAC 392-172A-
05145(7), return the student to the placement from which the student was removed, 
unless the parent and the school district agree to a change of placement as part of the 
modification of the behavioral intervention plan.  34 CFR §300.530; WAC 392-172A-
05145(5 & 6). 

If the school district, the parent, and relevant members of the student's IEP team 
determine the behavior that gave rise to the violation of the school code conduct was 
not manifestation of the student's disability, school personnel may apply the relevant 
disciplinary procedures to students eligible for special education in the same manner 
and for the same duration as a district would apply discipline procedures to students 
without disabilities, except that the student must:  (a) Continue to receive educational 
services, that provide a FAPE, so as to enable the student to continue to participate in 
the general education curriculum, although in another setting, and to progress toward 
meeting the goals set out in the student's IEP; and (b) Receive, as appropriate when a 
student's removal is not a manifestation of the student's disability, a functional 
behavioral assessment, and behavioral intervention services and modifications, that are 
designed to address the behavior violation so that it does not recur.  The services may 
be provided in an interim alternative educational setting and the student's IEP team 
must determine the appropriate services.  34 CFR §300.530; WAC 392-172A-05145(3 
& 4). 

Interim Alternative Education Setting (IAES):  What constitutes an appropriate IAES will 
depend on the circumstances of each individual case.  An IAES must be selected so as 
to enable the child to continue to participate in the general education curriculum, 
although in another setting, and to progress toward meeting the goals set out in the 
child’s IEP.  Questions and Answers on Discipline Procedures (OSERS June 2009) 
(Question C-1).  A school district is not required to provide all services in the child’s IEP 
when a child has been removed to an IAES.  In general, the child’s IEP Team will make 
an individualized decision for each child with a disability regarding the type and intensity 
of services to be provided in the IAES.  34 CFR §300.530(d)(1) clarifies that a child with 
a disability who is removed from his or her current placement for disciplinary reasons 
under 34 CFR §300.530(c) or (g) must continue to receive educational services as 
provided in 34 CFR §300.101(a), so as to enable the child to continue to participate in 
the general education curriculum, although in another setting, and to progress toward 
meeting his or her IEP goals.  For removals that constitute a change of placement, the 
child’s IEP Team determines the appropriate services under 34 CFR §300.530(d)(1).  
See 34 CFR §300.530(d)(5).  If a student whose placement has been changed under 34 
CFR §300.530(c) or (g) is not progressing toward meeting the IEP goals, then it would 
be appropriate for the IEP Team to review and revise the determination of services 
and/or the IAES.  Questions and Answers on Discipline Procedures (OSERS June 
2009) (Question C-1). 
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IEP Definition: An IEP must contain a statement of: the student’s present levels of 
academic achievement and functional performance; measurable annual academic and 
functional goals designed to meet the student’s needs resulting from their disability;  
how the district will measure and report the student’s progress toward their annual IEP 
goals; the special education services, related services, and supplementary aids to be 
provided to the student; the extent to which the student will not participate with 
nondisabled students in the general education classroom and extracurricular or 
nonacademic activities; any individual modifications necessary to measure the student’s 
academic achievement and functional performance on state or district-wide 
assessments; ESY services, if necessary; the projected date when the services and 
program modifications will begin, and the anticipated frequency, location, and duration 
of those services and modifications.  34 CFR §300.320; WAC 392-172A-03090. 

IEP Implementation: At the beginning of each school year, each district must have in 
effect an individualized education program (IEP) for every student within its jurisdiction 
who is eligible to receive special education services.  A school district must develop a 
student’s IEP in compliance with the procedural requirements of the IDEA and state 
regulations.  34 CFR §300.320 through §300.328; WAC 392-172A-03090 through 392-
172A-03115.  It must also ensure it provides all services in a student’s IEP, consistent 
with the student’s needs as described in that IEP.  The initial IEP must be implemented 
as soon as possible after it is developed.  Each school district must ensure that the 
student’s IEP is accessible to each general education teacher, special education 
teacher, related service provider, and any other service provider who is responsible for 
its implementation.  34 CFR §300.323; WAC 392-172A-03105. 

FINDINGS OF FACT 

Background Facts 

1. The Student resides with both his mother and his father (Parents).  The Parents’ 
native language is Spanish, and Spanish is the primary language spoken at home by 
the Student’s mother.  The Student’s father speaks both Spanish and English at 
home, and the Student and his siblings speak to each other only in English.1 

2. In November 2012, the District conducted a reevaluation of the Student and the 
evaluation group determined that the Student continue to be eligible for special 
education under the category of hearing impairment.  The November 2012 
evaluation report stated that: 

[The Student’s] hearing impairment has affected his ability to develop a foundation in 
his native language (Spanish) and his second language (English).  Due to this, [the 
Student] has trouble learning new vocabulary and retrieving it when needed.  This 
impacts his ability to effectively read text and understand what he is reading, retrieve 
vocabulary to complete writing assignments, and understand what math work 
problems are asking him to do.  A communication delay limits communication 
effectiveness with peers and adults, and adversely affects progress and involvement 

                                                           
1 This information is taken from the Student’s November 2012 evaluation report. 
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in the areas of following directions, oral presentations, group work with peers, and 
classroom discussions. 

The evaluation report recommended the Student receive specially designed 
instruction in the areas of math problem solving, written expression, reading 
comprehension, and communication. 

2014-2015 School Year 

3. The District’s 2014-2015 school year began on September 3, 2014.  At that time, the 
Student was enrolled at a District elementary school and continued to be eligible to 
receive special education and related services under the category of hearing 
impairment. 

4. The Student’s individualized education program (IEP) in place at the beginning of 
the 2014-2015 school year was developed on December 13, 2013.  This IEP, dated 
December 18, 2013, stated that the Student was a student who was “hard of 
hearing” and utilized “an auditory-oral approach in the educational setting.  He 
receives SLP [speech language pathology] services and hearing services.”  The IEP 
included annual goals in the areas of math, reading, writing, and communication.   
The annual goals in math, reading, and writing stated: 

• Math goal – When given a math application CBM at the 5th grade level the Student 
will increase his math application and problem solving skills improving percentile on 
the test from the 4th percentile to 45th percentile as measured by math assessment 
data. 

• Reading goal – When given a lexiled reading assessment such as the SRI the 
Student will demonstrate increased reading comprehension skills improving lexile 
level from 166 to 300 as measured by reading assessment data. 

• Reading goal – When given a one minute timed reading passage at the 4th grade 
level the Student will increase oral reading fluency improving number of correctly 
read words from 64 correct words per minutes (cwpm) with 2 errors to 91 cwpm with 
2 or fewer errors as measured by reading assessment data. 

• Writing goal – When given a topic or experience the Student will demonstrate 
command of the conventions of standard English grammar and usage by writing 
grammatically correct paragraphs improving his expressive written language skills 
from three grammatically correct paragraphs to five or more paragraphs as 
measured by teacher data. 

The IEP stated that progress reporting toward the Student’s annual goals would be 
provided each trimester.  The IEP provided for following specially designed 
instruction in a special education setting: 

• Math – 120 minutes per week 
• Reading – 120 minutes per week 

• Writing – 120 minutes per week 
• Communication – 40 minutes per week

5. On the evening of Tuesday, November 18, 2014, the Student exchanged text 
messages with another student (student A) who also attended the Student’s 
elementary school.  As the conversation advanced, the Student stated that he 
wanted student A to provide him with a gun so that the Student could shoot another 
student. 
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6. On November 19, 2014, student A’s parent provided school staff with a copy of the 
text messages exchanged by the Student and student A.  In response, the school 
principal contacted the Parents.  The school principal and a District resource officer 
then met with the Student to discuss the text messages, and the principal decided to 
expel the Student.  The Parents then arrived to pick up the Student, and were 
provided with a letter which stated that the Student had been emergency expelled 
for “exceptional misconduct, disrupting conduct, assault/threat/battering threatening.”  
It was determined that the Student had solicited a gun from another student at the 
elementary school “for the stated purpose of killing another student.”  The letter also 
stated that it was the District’s determination that the Student’s “continued presence 
poses an immediate and continued danger to the student or others or an immediate 
and continuing threat of substantial disruption to the educational process.”  The letter 
further stated that the Parents had the right to contest the District’s decision, and 
provided information about the Parents’ rights to request a hearing.  Later that same 
day, the Student’s mother wrote a letter requesting a hearing to contest the 
Student’s expulsion.  The mother’s letter was written in English. 

7. On November 21, 2014, the District conducted a hearing to review the decision to 
emergency expel the Student.  On November 24, 2014, the hearing officer issued a 
decision upholding the Student’s expulsion, and a copy of the hearing decision was 
mailed to the Parents that same day.  The decision was written in English. 

Timeline for Complaint Begins on November 24, 2014 

8. The District’s first trimester ended on November 26, 2014. 

9. The District was on break on November 27 and 28, 2014. 

10. On November 28, 2014, the District sent the Parents an invitation to attend an IEP 
meeting on December 12, 2014.  The invitation stated the purpose of the meeting 
was to discuss the Student’s “annual goal progress”, review the Student’s current 
IEP, and review the Student’s instructional needs.  The invitation was sent in both 
English and Spanish. 

11. The District’s documentation in this complaint includes a meeting invitation for a 
manifestation determination meeting, which is undated.  Therefore, it is unclear when 
the invitation was sent to the Parents.  The meeting invitation stated that the 
manifestation determination meeting would be held on December 1, 2014, and that 
the following people had been invited: 

• District director of special services 
• Elementary school principal 
• General education teacher 

• IEP case manager 
• School psychologist 
• Parents

The meeting invitation also stated that “the parent/adult student or school may invite 
individuals who have knowledge or special expertise regarding the student, including 
related services personnel, to participate.” 
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12. On December 1, 2014, the District issued progress reporting toward the Student’s 
annual IEP goals for the first trimester.  The progress reporting toward one of his 
reading goals and his writing goal stated: 

• Reading goal – The Student’s lexile level was 286.  He nearly met his annual goal of 
300. 

• Writing goal – The Student is able to write an introductory paragraph, a paragraph 
with the main topic and supporting details and a conclusion paragraph.  He needs 
prompting to complete this task.  We will continue with the goal of writing at least 
three or more grammatically correct paragraphs in his upcoming IEP. 

The progress reporting did not address the Student’s math goal or his other reading 
goal, but stated that the Student had mastered his communication goal. 

13. Also on December 1, 2014, the District held a manifestation determination meeting 
regarding the Student.  Based on the District’s documentation provided in this 
complaint, the following people were present at the meeting: 

• District director of special services 
• Elementary school principal 
• General education teacher 

• IEP case manager 
• School psychologist 
• Parents

Included in the District’s documentation in this complaint was a “disciplinary 
manifestation determination” form, which includes a series of questions and 
checkboxes.  The form specifically asked whether the IEP team had “considered and 
reviewed all relevant student information in this action”, and included checkboxes to 
indicate if the IEP team had considered and reviewed a student’s evaluation and 
diagnostic results, observations, IEP, and placement.  The District’s documentation 
shows that the form completed by the District at the Student’s manifestation 
determination does not have the boxes regarding evaluation and diagnostic results 
and observations checked.  The form does show that the IEP team checked the box 
showing that it reviewed the Student’s IEP and placement.  The form also indicated 
that the IEP team determined that the Student’s behavior did not have a direct and 
substantial relationship to his disability, or that his behavior was a result of the 
District’s failure to implement his IEP.  According to the District’s response to this 
complaint, the IEP team also determined that conducting a functional behavior 
assessment or developing a behavioral intervention plan for the Student was not 
appropriate because the Student had not exhibited behaviors associated with his 
disability while at school, and that the consequence of the expulsion was sufficient 
corrective action to ensure that the behavior would not reoccur.  The District also 
states that at the manifestation determination meeting, the IEP team agreed that the 
Student would receive services while he was expelled. 

14. Also on December 1, 2014, the District completed prior written notice, proposing to 
initiate a manifestation determination.  The notice stated that the IEP team 
considered whether the Student’s behavior was a manifestation of his disability and 
determined that the behavior was not a manifestation of his disability.  The notice 
also stated that in making the decision, the IEP team had reviewed the Student’s 
IEP, evaluation, and parent and staff input.  The notice also stated that a copy of the 
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procedural safeguards and “student rights and responsibilities” were provided to the 
parents in Spanish.  Additionally, the notice stated that a copy of the hearing officer’s 
decision from November 21, 2014 was provided to the Parents in Spanish that day 
(December 1, 2014).  The prior written notice did not address the services that the 
District would provide to the Student while he was expelled. 

15. On December 3, 2014, the District sent a letter to the Parents, notifying them that 
the Student would be expelled for the remainder of the 2014-2015 school year.  The 
letter stated that the Student’s expulsion would begin “three (3) school business 
days after your receipt of this letter and will continue for the remainder of the 2014-
2015 school year, unless you decide to appeal, or agree to begin the expulsion 
earlier by signing below.”  The letter also stated that the Parents had the right to 
appeal the District’s decision and provided information about the appeal process.  
Later that same day, the Student’s mother requested a hearing to appeal the 
District’s decision. 

16. Based on the District’s documentation in this complaint, the second appeals hearing 
was originally set to take place on December 3, 2014, but the Parents requested a 
continuance so that their legal counsel could review the materials presented at the 
November 21, 2014 hearing.  The second appeals hearing was then rescheduled for 
December 19, 2014. 

17. On December 5, 2014, the school principal met with the Parents and provided them 
with a copy of an email stating that beginning December 8, 2014, the Student would 
receive services at the District “SLC” center for two hours per school day.  The 
District would transport the Student to and from the SLC center services, and that 
the Student’s IEP case manager would be putting together an instructional plan for 
the Student. 

18. The District’s documentation includes an instructional plan for the Student, which 
stated that the Student would receive the following services: 

• Math – 120 minutes per week (i.e. 30 minutes/4 times per week) 
• Reading – 120 minutes per week 
• Written expression – 120 minutes per week (30 minutes provided by a teacher of the 

students with deafness or hearing loss) 
• Communication – 45 minutes per week (provided by an SLP) 

The instructional plan also specified the curriculum the Student would use, and 
noted that the Student’s IEP case manager should be contacted for additional 
materials. 

19. According to the District’s documentation in this complaint, on December 8, 2014, 
the Student began receiving services in an interim alternative education setting. 

20. On December 12, 2014, the Student’s IEP team met to develop the Student’s annual 
IEP.  The IEP team included the following people: 

• Student’s mother 
• School psychologist (District administrator designee) 
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• General education teacher 
• IEP case manager 
• Hearing specialist 
• Speech language pathologist 

     The present levels of educational performance in the December 2014 IEP stated: 
• Math – “On a Fall ’14 Easy CBM [the Student] accurately completed 22 out of 45 

questions, which puts him at the 32nd percentile.  He was not given a 5th grade math 
CBM recently as he has not been in school, so it is unknown if he achieved his 
annual goal of reaching the 45 percentile at the 5th grade level.  He was at the 40th 
percentile this past June of 5 h grade, so assume that he would have met his annual 
goal at this point.” 

• Reading – “On his November SRI assessment, [the Student] scored a 286 lexile 
level.  He nearly met his goal of 300.  On his most recent fluency timing which was 
done in October, [the Student] read 73 correct words with 3 errors on a 4th grade 
passage.  He did not meet his goal of 91 correct words in a minute. 

• Writing – The Student “receives specially designed instruction in the area of written 
language.  He had demonstrated progress and is learning how to transform his 
formulated thoughts into written language.  He is working on subject-verb agreement 
and the usage of prepositions and conjunctions.  He has a creative mind and enjoys 
illustrating his stories.”2 

The December 2014 IEP included annual goals in reading, writing, math, and 
communication.  The annual goals in math, reading, and writing stated: 

• Math goal – When given a math application CBM at the 5th grade level the Student 
will increase his math application and problem solving skills improving percentile on 
the test from the 4th percentile to 45th percentile as measured by math assessment 
data. 

• Reading goal – When given a lexiled reading assessment such as the SRI the 
Student will demonstrate increased reading comprehension skills improving lexile 
level from 166 to 300 as measured by reading assessment data. 

• Reading goal – When given a one minute timed reading passage at the 4th grade 
level the Student will increase oral reading fluency improving number of correctly 
read words from 64 correct words per minutes with 2 errors to 91 cwpm with 2 or 
fewer errors as measured by reading assessment data. 

• Writing goal – When given a topic or experience the Student will demonstrate 
command of the conventions of standard English grammar and usage by writing 
grammatically correct paragraphs improving his expressive written language skills 
from three grammatically correct paragraphs to five or more paragraphs as 
measured by teacher data. 

The IEP provided for the following specially designed instruction to be delivered in a 
special education setting from December 17, 2014 through June 19, 2014: 

• Math – 120 minutes per week (provided by special education staff and monitored by 
an special education teacher) 

• Reading – 120 minutes per week (provided by special education staff and monitored 
by a special education teacher) 

                                                           
2 The same information is stated in the Student’s November 2013 IEP present levels of education 
performance regarding writing. 
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• Writing – 120 minutes per week (provided by special education staff and monitored 
by a teacher of students with deafness and hearing loss) 

• Communication – 45 minutes per week (provided by an SLP) 

The IEP also provided for the following specially designed instruction to be delivered 
in a special education setting from September 9, 2015 through December 16, 2015, 
when the Student would attend a District middle school: 

• Math – 250 minutes per week 
• Reading – 250 minutes per week 
• Writing – 250 minutes per week 
• Communication – 40 minutes per week 

21. Also on December 12, 2014, the District completed prior written notice, proposing to 
change the Student’s IEP.  The notice stated that changes to the Student’s IEP 
would be initiated on December 17, 2014. 

22. On December 19, 2014, the District held a second appeals hearing.  On December 
23, 2014, the hearing officer issued a decision upholding the Student’s expulsion.  A 
copy of the hearing decision was mailed to the Parents on December 24, 2014. 

23. The District was on break from December 22, 2014 through January 3, 2015. 

24. On January 12, 2015, the District director of student services sent the Parents a 
letter and a prior written notice, dated January 20, 2015.  The director apologized for 
the delay in providing the Parents with a copy of the prior written notice, which 
addressed the instructional services the Student had been receiving since 
December 8, 2014.  The January 20, 2015 prior written notice stated that given the 
Student’s expulsion, he would be provided 2 hours and 10 minutes3 of services per 
day, which would allow him to participate in the general education curriculum and 
make progress on his IEP goals. 

25. On March 4, 2015, the Parents filed an appeal of the District’s emergency expulsion 
decision with the King County Superior Court. 

26. The District’s second trimester ended on March 20, 2015. 

27. On March 23, 2015, the District issued progress reporting for the Student’s 
December 2014 IEP writing and communication annual goals.  The progress 
reporting regarding the Student’s writing goal stated: 

The Student is receiving specially designed instruction on a weekly basis in this area by 
the itinerant teacher of the deaf/hard of hearing.  The Student can write at least three 
paragraphs about a chosen topic or an individual experience.  We are currently working 
to increase his writing to four or more paragraphs.  In addition, drill and practice is 
provided in the areas of subject/verb agreement, plurals, homophones, and idiomatic 

                                                           
3 The District’s documentation in this complaint shows that the Student was originally scheduled to 
receive 2 hours per day of services, but due the District’s transportation schedule, the Student’s services 
were increased to 2 hours and 10 minutes per day. 
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expressions.  The Student is working hard in the sessions and complete the homework 
which has been assigned. 

28. On April 9, 2015, the District issued progress reporting for the Student’s December 
2014 IEP math and reading goals.  The progress reporting regarding the Student’s 
math and reading goals stated: 

• Math goal – On his most recent math assessment using the EasyCBM at the 5th 
grade level, the Student answered 22 out of 30 questions correctly, which puts him at 
the 20th percentile. 

• Reading goal – On his most recent reading comprehension assessment, the 
Student’s lexile grew over 60 points to a level 351.  His goal will need to be revised 
to reflect his progress. 

• Reading goal – Sufficient progress being made to achieve annual goal within the 
duration of IEP. 

29. On June 18, 2015, the District issued progress reporting for the Student’s December 
2014 IEP goals.  The progress reporting regarding the Student’s math, reading, and 
writing goals stated: 

• Math goal – On his most recent math assessment using the EasyCBM at the 5th 
grade level, the Student again answered 22 out of 30 questions correctly.  He has 
not demonstrated progress this trimester. 

• Reading goal – On his most recent reading comprehension assessment (SRI), the 
Student’s lexile increased to 386. 

• Reading goal – On the Student’s most recent assessment, he read 75 correct words 
per minute with no errors.  He has shown growth but will not reach 91 words per 
minute by the end of this IEP. 

• Writing goal – The Student needs assistance for specific topics when writing 
paragraphs.  If he is writing about a personal experience, it is much easier for him to 
generate sentences.  The Student will be in middle school in the fall of 2015.  
Specially designed instruction in the area of written language needs to be continued 
in a small group setting or individually.  It can be difficult for him to formulate his 
thoughts into sentences.  Vocabulary continues to also be an area of need.  
Brainstorming ideas or using a “web” has been successful for the Student.4 

30. The District’s 2014-2015 school year ended on June 19, 2015, and the Student’s 
emergency expulsion concluded. 

31. In September 2015, the Student began attending a District middle school. 

32. In October 2015, the Student was reevaluated.  On November 4, 2015, the Student’s 
evaluation group determined the Student to continue to be eligible for special 
education services. 

33. On November 12, 2015, a King County Superior Court judge granted the Parents’ 
motion for summary judgement and ordered that the District remove the expulsion 
from the Student’s record.  The judge found that the District’s expulsion of the 

                                                           
4 The June 18, 2015 progress reporting states that information regarding the Student’s writing goal was 
completed on June 8, 2015. 
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Student for 122 school days violated the Student’s first amendment right to free 
speech. 

34. On November 23, 2015, the Complainant filed this citizen complaint. 

35. On December 7, 2015, the Student’s IEP team met to develop the Student’s annual 
IEP. 

CONCLUSIONS 

Issue 1:  Special Education Disciplinary Procedures – 

Manifestation Determination Procedures – The Complainant alleged that the District 
failed to include the Student’s speech language pathologist (SLP) as one of the 
participants in the manifestation determination meeting.  The IDEA requires that a 
manifestation determination meeting include the relevant members of an IEP team as 
determined by a school district and the parents.  It does not require a district to include 
every member of a student’s IEP team at a manifestation determination meeting.  Here, 
the District sent the Parents a meeting invitation, stating that it planned to hold the 
meeting on December 1, 2014, and provided a list of IEP team members who had been 
invited to the meeting.  While the list of IEP team members did not include the Student’s 
SLP, the meeting invitation indicated that the Parents could invite other participants to 
the meeting, including related services providers.  There is no documentation to suggest 
the Parents requested that the Student’s SLP attend the meeting, or disagreed with the 
District’s decision to invite the other members of the Student’s IEP team.  The 
Complainant also alleged that the District was required to ensure the Student’s SLP 
attended the manifestation determination meeting, because an IEP team must include 
an individual who can interpret the instructional implications of evaluation results.  The 
purpose of a manifestation determination meeting is not to review the instructional 
implications of the results of an evaluation.  The purpose of a manifestation 
determination meeting is to determine if a student’s behavior that resulted in a 
disciplinary action was a manifestation of his disability, or was a result of a district failure 
to implement his IEP. 

The Complainant also alleged that the IEP team failed to review the Student’s 
November 2012 evaluation report at the meeting in making its manifestation 
determination.  The Complainant relies on the fact that the District failed to check the 
box on its “disciplinary manifestation determination” form as proof that the November 
2012 evaluation report was not considered.  In contrast, the District states that the IEP 
team did discuss the evaluation report and points to its’ December 1, 2014 prior written 
notice5 as evidence that the IEP team did consider the evaluation.  Neither party has 
provided any additional documentation to support their arguments.  By extension, the 
Complainant further alleged that the failure to review the Student’s evaluation report and 
include the Student’s SLP at the manifestation determination meeting meant that the 
District failed to review all relevant information in making its determination and 

                                                           
5 The December 1, 2014 prior written notice states that the IEP team reviewed the Student’s evaluation. 
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therefore, denied the Student a Free and Appropriate Public Education (FAPE).  This 
argument is not persuasive.  Even if the failure to include an SLP at the manifestation 
determination meeting and the failure to review the evaluation report were procedural 
errors, these procedural errors would not have led to denial of a FAPE, as there is no 
evidence to suggest the inclusion of the SLP or a review of the Student’s evaluation 
report would have changed the outcome of the manifestation determination.  The 
Student’s disability at the time of the manifestation determination was a hearing 
impairment, which could impact his ability to effectively read text, understand what he is 
reading, and his ability to communicate with peers.6  However, in reviewing the text 
messages exchanged by the Student and student A, there is no evidence to suggest 
that the Student misunderstood what he was reading in the messages, or what he was 
writing.  It was the Student who introduced the idea of shooting another student.  His 
actions were not in response to something written by student A, and the Student even 
clarified his intent when student A appeared confused.  There is no documentation to 
suggest that the IEP team erred in determining the Student’s behavior was not a 
manifestation of his disability, even if the Superior Court determined that his right to free 
speech may have been violated. 

Functional Behavior Assessment (FBA) and Behavioral Intervention Plan (BIP) – 
The Complainant alleged that the District failed to conduct a FBA and develop a BIP 
following the manifestation determination meeting to ensure the Student’s behavior did 
not reoccur.  The IDEA requires that when a student’s behavior is not determined to be 
a manifestation of the student’s disability, the school district ensures that a student 
receives, as appropriate, a functional behavioral assessment, and behavioral 
intervention services and modifications, which are designed to address the behavior 
violation so that it does not recur.  According to the District’s response to this complaint, 
at the manifestation determination meeting, the Student’s IEP team determined that a 
FBA and BIP were not necessary to prevent the Student’s behavior from reoccurring, 
because the Student had not exhibited behaviors associated with his disability while at 
school and the District believed the expulsion was sufficient action to ensure that the 
behavior would not occur again.  The District has substantiated that it considered 
whether an FBA and BIP were appropriate to address the Student’s behavior. 

Services in the Interim Alterative Setting – The Complainant also alleged that during 
the time period the Student received services in the interim alternative educational 
setting (December 8, 2014 – June 19, 2015), the District failed to provide the Student 
access to the general education curriculum because the District did not provide the 
Student services in a general education setting, and did not provide the Student access 
to his general education peers.  When a student’s behavior has been determined not to 
be a manifestation of his disability, and he has been moved to an interim alternative 
educational setting (IAES), the district must provide the student with services to enable 
the student to continue to participate in the general education curriculum, although in 
another setting, and to progress toward meeting the goals set out in the student's IEP.  
Neither the IDEA, nor state regulations, requires that the District provide the Student 
services in a general education setting while his placement was in an IAES, or that the 
                                                           
6 See finding of fact no. 2. 
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Student have access to his general education peers.  Instead, the IDEA and state 
regulations require that the District provide the Student services to continue to 
participate in the general education curriculum.  The District’s documentation shows that 
during the time period the Student received services in an interim alternative 
educational setting, the Student was provided with 650 minutes of services per week.  
Consistent with the Student’s December 2013 and December 2014 IEPs, 405 minutes7 
of the 650 minutes per week encompassed the Student’s specially designed instruction.  
The Complainant has not substantiated that the District failed to provide the Student 
services to allow him to participate in the general education curriculum while he was in 
the interim alternative educational setting. 

Issue 2:  IEP Development – The District failed to follow procedures for developing the 
Student’s December 2014 IEP by failing to include updated information regarding the 
Student’s present levels of academic achievement in the area of writing.  Based on the 
District’s documentation, the failure to update the information appears to have been an 
oversight, as the Student’s December 1, 2014 progress reporting included information 
about the Student’s current level of academic achievement in writing.  It is unclear why 
that information was not then incorporated into the Student’s December 12, 2014 IEP.    
The District also failed to document the IEP team’s justification for continuing to include 
the Student’s December 2013 IEP writing goal in the Student’s December 2014 IEP, 
despite available information suggesting that the Student had not made any progress 
toward reaching the December 2013 IEP writing goal.  Additionally, the District failed to 
document the IEP team’s justification for continuing to include the Student’s December 
2013 IEP math and reading goals in his December 2014 IEP.  Further, the District failed 
to update the math and reading goals in the Student’s December 2014 IEP to reflect 
information included in the present levels of academic achievement in the same IEP.  
Since it has now been more than one calendar year since the Student’s December 2014 
IEP was developed, and since that time the Student has received a reevaluation and a 
new IEP, the District is not required to make changes to the Student’s December 2014 
IEP.  The District will conduct training for staff at the Student’s former elementary school 
to ensure understanding of the proper procedures for developing IEPs. 

CORRECTIVE ACTIONS 

On February 16, 2016, March 1, 2016, and April 15, 2016, the District will provide 
documentation to OSPI that the following corrective actions have been completed. 

STUDENT SPECIFIC: 
NONE 

DISTRICT SPECIFIC: 
The District will ensure all District special education certificated staff, including 
educational staff associates (ESAs), and the school principal at the Student’s former 
elementary school receive training regarding IEP development, including the 
                                                           
7 It is noted that the Student’s December 2013 IEP provided 400 minute per week of specially designed 
instruction, while the Student’s December 2014 IEP provided for 405 minute per week of specially 
designed instruction. 



(Citizen Complaint No. 15-76) Page 15 of 15 

requirements for prior written notice.  The trainer will not be an employee of the District.  
The training will also include examples. 

By February 16, 2016, the District will notify OSPI of the name of the outside trainer, 
and provide documentation that the District has provided the trainer with a copy of this 
decision for use in preparing training materials.  By March 1, 2016, the District will 
submit a draft of the outside trainer’s training materials to OSPI for review.  OSPI will 
approve the materials or provide comments by March 14, 2016 and additional dates for 
review, if needed.  By April 15, 2016, the District will submit documentation that staff 
participated in the training.  This will include a sign-in sheet and a roster of who should 
have attended so OSPI can verify that staff participated.  If any of the staff are unable to 
participate, the District will contract with the trainer for a follow-up session within the 
required timeframe. 

The District will submit a completed copy of the Corrective Action Plan (CAP) Matrix 
documenting the specific actions it has taken to address the violations and will attach 
any other supporting documents or required information. 

NOTE: The district may request an electronic version of the matrix by e-mailing Thinh 
Le at Thinh.Le@k12.wa.us. 

Dated this ____ day of January, 2016 

Douglas H. Gill, Ed. D. 
Assistant Superintendent 
Special Education 
PO BOX 47200 
Olympia, WA 98504-7200 

THIS WRITTEN DECISION CONCLUDES OSPI’S INVESTIGATION OF THIS 
COMPLAINT 

IDEA provides mechanisms for resolution of disputes affecting the rights of special 
education students.  This decision may not be appealed.  However, parents (or adult 
students) and school districts may raise any matter addressed in this decision that 
pertains to the identification, evaluation, placement, or provision of FAPE to a student in 
a due process hearing.  Decisions issued in due process hearings may be appealed.  
Statutes of limitations apply to due process hearings.  Parties should consult legal 
counsel for more information about filing a due process hearing.  Parents (or adult 
students) and districts may also use the mediation process to resolve disputes.  The 
state regulations addressing mediation and due process hearings are found at WAC 
392-172A-05060 through 05075 (mediation) and WAC 392-172A-05080 through 05125 
(due process hearings.) 
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