
(Citizen Complaint No. 15-74) Page 1 of 17 

SPECIAL EDUCATION CITIZEN COMPLAINT (SECC) NO.  15-74 

PROCEDURAL HISTORY 

On November 19, 2015, the Office of Superintendent of Public Instruction (OSPI) 
received a Special Education Citizen Complaint from the parents (Parents) of a student 
(Student) attending the White River School District (District).  The Parents alleged that 
the District violated the Individuals with Disabilities Education Act (IDEA), or a regulation 
implementing the IDEA, with regard to the Student’s education. 

On November 20, 2015, OSPI acknowledged receipt of this complaint and forwarded a 
copy of it to the District Superintendent on the same day.  The District was asked to 
respond to the allegations made in the complaint. 

On November 20, 2015, OSPI received additional information from the Parents and the 
information was forwarded to the District on November 23, 2015. 

On December 11, 2015, OSPI received the District’s response to the complaint and 
forwarded it to the Parents on December 14, 2015.  The Parents were invited to reply 
with any information they had that was inconsistent with the District’s information. 

On December 22, 2015, OSPI received the Parents’ reply.  The information was 
forwarded to the District on December 23, 2015. 

On December 23, 2015, OSPI received additional information from the Parents and the 
information was forwarded to the District on December 24, 2015. 

On January 12, 2016, OSPI received additional information from the District and the 
information was forwarded to the Parents on the same day. 

On January 14, 2016, OSPI received additional information from the Parents and the 
information was forwarded to the District on the same day. 

OSPI considered all of the information provided by the Parents and the District as part 
of its investigation. 

OVERVIEW 

During the 2015-2016 school year, the Student attended a District elementary school 
and was eligible to receive special education services under the category of 
developmental delay.  Due to certain medical restrictions, the Student’s individualized 
education program (IEP) in place during the 2015-2016 school year included 
accommodations and supports to ensure that he was eating, playing at recess, and 
entering and leaving the elementary school safely.  The Student’s IEP also provided for 
specially designed instruction and related services in several areas, including social 
skills and occupational therapy.  In September 2015, the Student’s mother visited the 
elementary school and observed the Student.  The Parents then expressed concern 
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that the District was not providing the Student’s IEP services and accommodations and 
that the District staff were inadequately trained to address the Student’s needs. 

The Parents alleged that the District failed to implement the Student’s IEP in place 
during the 2015-2016 school year, including not providing occupational therapy 
services, paraeducator support, and progress reporting.  The Parents also alleged that 
the District failed to follow procedures for providing the Parents access to the Student’s 
educational records.  The District acknowledged that it failed to implement the Student’s 
IEP because it did not provide the Student with specially designed instruction in social 
skills and did not provide several of the accommodations included in the IEP.  The 
District proposed to provide the Student compensatory education to address the missed 
specially designed instruction in social skills.  The District also proposed to ensure the 
Student has an escort to and from all locations at school, and an adult in close proximity 
to the Student at all times during recess; and to have a facilitated IEP meeting with the 
Parents, once the Student’s reevaluation was completed.  The District did not 
acknowledge that it failed to provide occupational therapy services, but did offer to 
provide the Student with 30 minutes of compensatory occupational therapy services.  
The District also acknowledged that it did not provide the Parents with all of the 
educational records they requested.  Additionally, the District proposed to provide the 
Parents with all outstanding educational records not previously provided, and revise the 
District’s policies and procedures for responding to requests for educational records.  
The District further proposed providing training for District staff that focused on IEP 
implementation and progress monitoring issues raised in this complaint. 

ISSUES 

1. Did the District implement the Student’s individualized education program (IEP) 
during the 2015-2016 school year, including providing occupational therapy services, 
paraeducator support, and progress reporting? 

2. Did the District follow special education procedures for providing the Parents with 
access to the Student’s educational records? 

LEGAL STANDARDS 

IEP Implementation: At the beginning of each school year, each district must have in 
effect an individualized education program (IEP) for every student within its jurisdiction 
who is eligible to receive special education services.  34 CFR § 300.323(a); WAC 392-
172A-03105(1).  A school district must develop a student’s IEP in compliance with the 
procedural requirements of the IDEA and state regulations.  34 CFR §§300.320 through 
300.328; WAC 392-172A-03090 through 392-172A-03115.  It must also ensure it 
provides all services in a student’s IEP, consistent with the student’s needs as 
described in that IEP.  The initial IEP must be implemented as soon as possible after it 
is developed.  Each school district must ensure that the student’s IEP is accessible to 
each general education teacher, special education teacher, related service provider, 
and any other service provider who is responsible for its implementation.  34 CFR 
§300.323; WAC 392-172A-03105. 
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Accommodations and Modifications: Each student’s IEP includes a statement of the 
accommodations or program modifications that will be provided to enable the student to: 
advance appropriately toward attaining their annual IEP goals; be educated and 
participate with other students, including nondisabled students in educational activities; 
and, participate, if appropriate, in general education classroom, extracurricular, and 
nonacademic activities.  IEPs must also include a statement of any individual 
accommodations or modifications needed in order for the student to participate in state 
or district wide assessments.  34 CFR §300.320; WAC 392-172A-03090(1). 

Health Plans: A district is not required to include the provisions of a student’s health 
plan into their IEP.  However, an IEP team is required to consider, and describe in the 
IEP as appropriate, the related services, supplementary aids and services, and 
accommodations a student needs to enable his participation in his education and to 
support his teachers.  The IEP team is also not required to include information under 
one component of a student’s IEP that is already contained under another component of 
the student’s IEP.  34 CFR §300.320; WAC 392-172A-03090. 

FERPA: The Family Educational Rights and Privacy Act of 1974 (FERPA) protects 
parents’ privacy interests in their children’s education records.  FERPA gives parents 
the right to inspect and review their children’s education records, the right to request 
amendment of those records, and the right to have some control over the disclosure of 
information from those records.   FERPA applies to all students, including those 
receiving special education and related services.  Parents have the right to review their 
children’s education records on matters regarding identification, evaluation, educational 
placement, and the provision of FAPE.  34 CFR §300.613; WAC 392-172A-05190.  
FERPA is enforced by the Family Policy Compliance Office (FPCO) within the United 
States Department of Education’s Office of Management.  FPCO is responsible for 
investigating, processing and reviewing FERPA violations and complaints.  20 U.S.C. § 
1232(f) and (g), (1234); 34 CFR §99.60. 

Educational Records: Under FERPA, “education records” are broadly defined as “those 
records, files, documents, and other materials which (i) contain information directly 
related to a student; and (ii) are maintained by an educational agency or institution or by 
a person acting for such agency or institution.”  20 USC § 1232(g)(a)(4); 34 CFR 
§300.611; WAC 392-172A-05180.  The term “educational records” does not include 
records of instructional, supervisory, administrative personnel, and educational 
personnel ancillary to those persons if those records are in the sole possession of the 
maker of the records, and are not accessible or revealed to any other individual except 
a temporary substitute of the record maker.  34 CFR §300.611; WAC 392-172A-
05180(2).  “With regard to parents having access to ‘raw data or notes,’ FERPA 
exempts from the definition of education records under 34 CFR §99.3 those records 
considered to be ‘sole possession records.’  FERPA's sole possession exception is 
strictly construed to mean ‘memory-jogger’ type information.  For example, a memory-
jogger is information that a school official may use as a reference tool and, thus, is 
generally maintained by the school official unbeknownst to other individuals.”  64 Fed. 
Reg. 48 12641 (March 12, 1999) (comment to 34 CFR § §300.562). 
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Compensatory Education: Compensatory education is an equitable (not legal) remedy.  
The length of the award is based on the student’s individual needs and circumstances 
and is not necessarily a day to day compensation for time missed.  A state educational 
agency (SEA) is authorized to order compensatory education through the special 
education citizen complaint process.  Letter to Riffel 34 IDELR 292 (OSEP 2000).  A 
student with disabilities is entitled to only so much compensatory education as is 
required to provide FAPE.  Parents of Student W. v. Puyallup School District No. 3, 31 
F.3d 1489, 21 IDELR 723 (9th Cir. 1994). 

FINDINGS OF FACT 

Background Facts 

1. During the 2014-2015 school year, the Student was enrolled in a District preschool 
program and was eligible for special education and related services under the 
category of developmental delay.  The Student’s annual individualized education 
program (IEP) was developed in December 2014 and amended in April and May 
2015. 

2. According to the Student’s December 2012 evaluation report and the Parents’ 
documentation from private medical providers, the Student had a restricted diet and 
needed to drink a thickened liquid because the Student experienced issues with 
aspiration when eating and drinking.  The Student’s condition also required that he 
receive assistance from school staff to ensure his safety while transitioning between 
classes, getting on and off the bus, and playing at recess because of balance issues 
and inattention.  The Student’s required triennial evaluation was due to be 
completed in December of 2015. 

3. The Student’s May 2015 IEP amendment included annual goals in fine motor skills, 
cognitive/pre academic/fine motor skills, cognitive/pre academic skills, social skills, 
gross motor skills, and adaptive skills.  The Student’s IEP goals in adaptive skills 
included feeding, stating that the Student would be able to demonstrate safe feeding 
skills, improve his independent feeding skills, and alternate safely between drinking 
and eating with appropriate bite sizes.  The Student’s IEP goals in fine motor skills 
addressed improving his bilateral coordination skills by improving his ability to cut 
simple shapes with corners and curves from paper and engaging a zipper on a coat 
or vest.  The Student’s fine motor skills goals also addressed improving his pencil 
grasp, and writing his name and other letters.  The IEP provided for the following 
specially designed instruction and related services to be delivered in the special 
education setting: 

• Cognitive/Pre academics – 300 minutes per week 
• Social Skills – 30 minutes per week 
• Adaptive Skills – 50 minutes per week 
• Adaptive Skills – 100 minutes per week 
• Adaptive Skills – 100 minutes per week 
• Gross Motor Skills – 30 minutes per week 
• Fine Motor Skills – 20 minutes per week 
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• Occupational Therapy – 30 minutes per week 
• Physical Therapy – 90 minutes per month 

The May 2015 IEP amendment also provided for a health plan and the following 
accommodations, modifications, and supports: 

• An adult within five to ten feet of the Student during recess to ensure safety 
• Adult assistance with the Student’s bathroom routine 
• Supervision in following the Student’s health care plan 
• An adult available to remove the Student if he becomes destructive 
• Adult proximity to the Student during school assemblies 
• An adult to help the Student get from the bus to class in the morning, and from class 

to the bus at the end of the day 
• Allowing the Student to give oral responses during assessments 
• Extra time to respond when asked questions 
• Honey thick liquid, consistent with the Student’s health plan, whenever liquids are 

offered 
• Checking frequently with the Student to ensure he remains on task while working 
• An adaptive chair to provide back support during lunch 
• Headphones during assemblies and fire drills 
• Permitting the Student not to stand during music or concerts 
• A bathroom schedule for the Student 
• An additional 10 minutes to eat lunch 
• “Appropriate training” and information to staff working with the Student about the 

Student’s condition 

4. On June 11, 2015, the Parents emailed the District student services director, 
expressing some concerns about the Student’s May 2015 IEP amendment.  The 
Parents wanted the Student’s safe feeding goals to be clearer, and to ensure that 
the staff person who supervised the Student’s eating was “adequately trained to 
identify what are safe and unsafe” feeding behaviors.  The Parents also thought that 
the IEP should clarify who would be responsible for providing training for staff 
because the Student would be attending kindergarten in a different location than the 
preschool program. 

5. An August 8, 2015 email from a private physician to the Parents suggested that the 
Student have a health plan and that the health plan be integrated into the Student’s 
IEP.  The physician’s suggestions included: having an aide, trained by a feeding or 
swallowing therapist, sit with the Student during lunch; assisting the Student with the 
thickened liquid; ensuring the Student remains seated and attentive while eating; 
and other recommendations designed to help the Student eat safely. 

6. On August 14, 2015, the Parents requested an IEP meeting to occur before the 
beginning of the school year.  The Parents wanted to discuss clarifying the Student’s 
annual goals, planning for the Student’s safety needs, training for those who 
supervised him, and classroom assistance to keep the Student focused.  The District 
student services director informed the Parents that the new occupational therapist 
(OT) that would be working with the Student had some training with feeding.  The 
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Parents then agreed to wait until the first week of the school year to hold the IEP 
meeting. 

7. On August 21, 2015, the Student’s mother emailed the District student services 
director, again requesting an IEP meeting because the Parents had serious 
concerns about whether the elementary school was prepared and knowledgeable 
enough to keep the Student safe.  The Parents had spoken with the elementary 
school principal, who stated that he could not hire, assign, or train an employee to 
work with the Student until the District student services director provided 
authorization.  The Student’s mother was also concerned that no elementary school 
staff were familiar with the Student’s IEP, the accommodations that it required, and 
that no plans had been made to supervise the Student during recess.  The student 
services director responded, stating that he had arranged for a paraeducator to be at 
the school, and that the rest of the details of the Student’s IEP and IEP 
accommodations had not been arranged because all elementary school staff were 
not yet back at school.  The Student’s mother reiterated her request for an IEP 
meeting, and requested more details about the elementary school’s plans to keep 
the Student safe.  The Parents were, in particular, concerned that the elementary 
school staff were not trained and knowledgeable about feeding the Student and 
preventing aspiration.  The student services director thought that the IEP sufficiently 
described what was necessary to keep the Student safe, but agreed to set up an IEP 
meeting. 

2015-2016 School Year Begins 

8. During 2015-2016 school year, the Student attended kindergarten at a District 
elementary school and continued to be eligible to receive special education and 
related services under the category of developmental delay.  At the beginning of the 
2015-2016 school year, the Student’s May 2015 IEP amendment was in effect. 

9. The District’s 2015-2016 school year began on September 1, 2015, but the 
kindergarten started on September 4, 2015. 

10. According to the District’s documentation, during the 2015-2016 school year, the 
Student was scheduled to receive his occupational therapy services from a certified 
occupational therapist assistant (COTA) on Wednesdays, or from the OT on 
Tuesdays, usually for 30 minutes.  The Student was scheduled to receive his 
physical therapy services on Fridays, usually for 30 minutes. 

11. According to the Student’s schedule, a paraeducator met the Student at the bus 
each morning and walked him to the school door.  At the door, an IEP case manager 
escorted the Student to his classroom.  At the end of the day, the Student’s 
kindergarten teacher walked the Student to a “bus aide.” 

12. On September 1, 2015, an advocate working with the Parents emailed the Parents, 
the District student services director, and others suggesting that the IEP team meet 
before the 2015-2016 school year began.  The student services director planned to 
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meet with District staff to review the Student’s IEP, and discuss scheduling so that 
the Student’s arrival at the elementary school was smooth.  Because the Student’s 
mother planned to meet with the Student’s special education teacher and his 
kindergarten teacher on September 3, 2015, the student services director suggested 
making that meeting an IEP meeting.  The Student’s mother responded, expressing 
her frustration that the District had not included the Parents in an IEP meeting to 
discuss scheduling sooner.  She reiterated her concern that the student services 
director had not made the elementary school staff where the kindergarten program 
was located available so that the Parents could ensure that they were adequately 
prepared to address the Student’s medical and safety needs.  The student services 
director and the Student’s mother agreed that the September 3, 2015 meeting would 
be an IEP team meeting. 

13. According to the OT’s service logs, on September 2, 2015, she met with the “team” 
for 60 minutes to discuss the Student’s safety and other needs related to the 
Student’s feeding. 

14. On September 2, 2015, a health plan was developed for the Student by a District 
nurse.  The health plan required District staff to mix every liquid that the Student 
consumed with a thickener before consumption.  The health plan also stated that the 
Parent would provide the Student’s thickened liquids each day, including a backup 
supply. 

15. Also on September 2, 2015, the District student services director emailed the 
Student’s mother to confirm and preview the agenda for the September 3, 2015 
meeting.  The student services director stated that the meeting would be like an IEP 
meeting because all necessary staff would be present, and that any essential 
questions should be addressed first because only an hour was available.  The 
student services director stated that he had reviewed the Student’s IEP with District 
staff that day so everyone understood their responsibilities and reminded the 
Student’s mother that any matters that were not resolved at the September 3, 2015 
meeting could be revisited at the September 10, 2015 IEP meeting.  The Student’s 
mother was anxious to meet the new elementary school OT and other staff and to 
clarify the Student’s safety needs.  The student services director responded, stating 
that a school psychologist would be asking the Parents to consent to a reevaluation 
at the September 3, 2015 meeting. 

16. On September 3, 2015, the Student’s IEP team met to address the Parents’ 
concerns about the Student’s safety as he began classes at the elementary school.  
The IEP team discussed training the District staff who would be working with the 
Student.  Based on the IEP team’s discussions, the Parents were concerned about a 
District employee who would no longer be working with the Student, and wanted to 
ensure that the Student’s transition to new staff would be smooth.  The Student’s 
mother specifically discussed the Student’s IEP accommodation that provided for 
adult supervision within five to ten feet at recess with a paraeducator.  Additionally, 
because the District staff did not have training with the Student’s feeding issues, the 
Student’s mother made plans to provide feeding training and instructions at the 
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elementary school.  The IEP team agreed that the Parents would provide the District 
with the Student’s thickened liquid to keep in a school refrigerator, and that the 
Student would be able to drink the thickened liquid if he was thirsty, or when others 
in his class were permitted to drink.  The IEP team also discussed strategies for 
addressing sensory stimulation concerns with the Student’s kindergarten teacher.  
According to the Parents’ reply in this complaint, the new OT stated at the 
September 3, 2015 IEP meeting that she had no training in aspiration or feeding 
dysfunctions. 

17. Also on September 3, 2015, the District completed a prior written notice, which 
stated that the purpose of the IEP meeting was to update the Student’s IEP so that it 
“reflect[ed]” his needs at the elementary school.  The prior written notice indicated 
that the Parents were concerned about the Student’s safety at school and possible 
behavioral issues in his kindergarten class. 

18. On September 4, 2015, the new OT emailed a District speech language pathologist 
(SLP), an IEP case manager, and the student services director to develop a 
schedule for supervising the Student during lunch.  The new OT was concerned that 
the paraeducator assigned to supervise the Student was only temporary, and 
wanted to be sure other staff were prepared to supervise the Student.  The OT 
stated that anyone who was supervising the Student’s lunchtime should try to 
observe one day, and receive instructions from the Parents before supervising the 
Student’s feeding alone.  In response, the SLP said that she would try to help when 
necessary, but also stated that the Student was not on her caseload, and did not 
receive communication services. 

19. According to the OT’s service logs, she met with the Parents for 30 minutes on 
September 4, 2015, to request a list of feeding instructions for the team to follow.  
The service logs indicated that the Parents wanted an OT with the Student at lunch 
to help with verbal cuing on feeding and self-care.  The OT informed the Parent that 
a COTA would begin working with the Student during lunch once a week and that, 
after the feeding and self-care was established, the COTA would continue to work 
with the Student on his fine motor skills goals. 

20. The Student received occupational therapy services on September 9 for 20 minutes, 
and on September 16, 23, and 30 for 30 minutes each day from the COTA.  
According to the COTA’s service logs, during the Student’s first three OT sessions, 
the COTA worked on the Student’s feeding goals.  The service logs indicated how 
many times the COTA had to cue the Student to slow down and take smaller bites, 
and that the Student had “[n]o difficulty with drinking his thickened liquid.”  During the 
September 30, 2015 session, the COTA observed the Student eating with 
paraeducator support. 

21. On September 8, 2015, the SLP emailed the District student services director to 
clarify if she was responsible for providing feeding services to the Student during 
lunch.  The SLP, who was not providing direct services to the Student, stated that 
she did not think specialized instruction from an OT or SLP was necessary based on 



(Citizen Complaint No. 15-74) Page 9 of 17 

the feeding instructions the Parents provided.  In response, the student services 
director told the SLP that they should discuss the issue if it was not resolved at the 
next IEP team meeting on September 10, 2015. 

22. On September 10, 2015, the Student’s IEP team met to amend the Student’s IEP.  
The September 10, 2015 IEP amendment added service minutes to reflect the 
Student’s needs at the elementary school.  The amended IEP provided for the  
following specially designed instruction in the general education setting: 

• Cognitive/Pre academics – 300 minutes per week provided by a special education 
teacher and/or paraeducator 

• Adaptive Skills – 100 minutes per week provided by a special education teacher 
and/or paraeducator 

• Social Skills – 100 minutes per week provided by a special education teacher and/or 
paraeducator 

• Gross Motor Skills – 30 minutes per week provided by a special education teacher 
and/or paraeducator 

• Fine Motor Skills – 20 minutes per week provided by a special education teacher 
and/or paraeducator 

The September 2015 IEP amendment also provided for the following specially 
designed instruction and related services in the special education setting: 

• Social Skills – 86 minutes per week provided by a special education teacher and/or a 
paraeducator 

• Physical Therapy – 90 minutes per month 
• Occupational Therapy – 30 minutes per week 

The September 10, 2015 IEP amendment provided for the same accommodations, 
modifications, and supports as the Student’s May 2015 IEP amendment.1 

23. Based on the audio recording of the September 10, 2015 IEP team meeting, the 
District staff understood that the Parents’ primary concern for the Student was 
safety, and that the Student needed someone to supervise him during lunch and 
recess.  The OT noted that the Student’s mother had come to the school and trained 
a paraeducator to assist the Student with feeding.  The Student’s mother indicated 
that she observed unsafe behaviors at recess on the Student’s first day of school, 
and identified which playground equipment was unsafe for the Student to his IEP 
team.  The Student’s mother also expressed her concern that the Student’s IEP was 
too vague because it did not state with specificity, which of the Student’s behaviors 
were unsafe. 

24. Also on September 10, 2015, the OT’s service logs reflected that she met with the 
“team” for 60 minutes to discuss the Student’s feeding and self-care needs.  The OT 
stated that she had typed the Parents’ feeding instructions, and would make sure 
that the instructions were available during lunch. 

                                                           
1 The District’s documentation did not include a prior written notice associated with the September 10, 
2015 IEP meeting. 
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25. On September 17, 2015, the Student’s IEP case manager emailed several District 
staff members about her discussions with the Parents during the elementary 
school’s open house.  The Student’s mother expressed concern that the Student did 
not have more supervision when his kindergarten teacher took the class outside for 
unplanned recesses.  At the open house, the kindergarten teacher informed the 
Parents that there were usually two other adults watching the students at recess.  
The Student’s IEP case manager later emailed the Student’s mother regarding 
unplanned recesses, stating that when an unplanned recess happened, the 
Student’s teacher and two other kindergarten teachers were on the small 
playground, supervising the students, and providing coverage for the Student. 

26. Based on the COTA’s service logs, the COTA provided the Student services on 
September 23, 2015.  According to Parents’ reply to this complaint, on September 
23, 2015, the Student’s mother was at the elementary school observing the Student 
at lunch, and did not see an OT or a COTA providing services to the Student as 
indicated in the COTA’s service logs.  The Parents stated that during the indicated 
time period, a paraeducator was with the Student, the Student was not feeding 
appropriately, and that the paraeducator “did an appropriate job of addressing the 
danger.”  Also on September 23, 2015, the paraeducator reportedly told the 
Student’s mother that she had not seen the COTA provide the Student any feeding 
instruction during September 2015. 

27. On September 28, 2015, the Student’s mother emailed the Student’s IEP case 
manager to inform her that, on several occasions, the Student’s mother dropped the 
Student off at school and observed him entering the school building and his 
classroom without a District staff person to assist him.  The Student’s mother also 
stated the Student reported that his kindergarten teacher walked him to the bus after 
school.  The Student’s mother stated she wanted to be sure that when the 
kindergarten teacher was busy with another student, a contingency plan was in 
place to make sure that the Student was supervised while he walked to the bus.  
The Student’s mother also again expressed concern that the Student did not have 
an adult supervising him when the Student’s teacher took the class outside for 
unplanned recesses.  Additionally, the Student’s mother was concerned that the 
Student had been playing on equipment that she had previously told the District was 
unsafe.  In response, the case manager stated that “It is unfortunate that you do not 
see the quality of his services.”  The case manager also stated that the Student “has 
always had excellent coverage from the bus to the classroom every day, at recess, 
and throughout the school day” and that the Student may not know when he is being 
supervised because the District staff try to give him independence. 

28. Also on September 28, 2015, the elementary school principal emailed the District 
student services director to inform him that the substitute paraeducator who 
supervised the Student was only available on two days during the upcoming week.  
The principal thought that the Parents might keep the Student at home, if they could 
not find a solution.  The student services director told the principal to try to “flex 
someone for lunch and recess” to supervise the Student. 
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29. On September 30, 2015, the Student’s mother volunteered at the elementary school 
during lunch and a COTA was present that day.  However, in their reply to this 
complaint, the Parents stated that the COTA told the Student’s mother that the 
COTA “was there to learn because she had no experience in feeding/swallowing 
therapy,” and that she had only been observing the Student. 

30. The Student did not receive his scheduled occupational therapy services on October 
7, 2015, because neither the OT nor the COTA were available. 

31. On October 12, 2015, the IEP case manager emailed the Parents to give them an 
update and share information from a new paraeducator who had been hired to work 
with the Student.  The case manager stated that she checked in with the new 
paraeducator daily, and that the Student required some cuing while eating.  The 
Student’s mother responded, stating that the Student was successful with the 
previous paraeducator and wished there had been a smoother transition, but she 
was glad that the new paraeducator planned to meet with the Student’s feeding 
specialists to improve her knowledge and comfort with the Student’s needs.  The 
Parents’ emails indicated that they were primarily concerned that the District 
communicate its plan to transition to the Student’s new paraeducator smoothly, and 
prevent disruptions for the Student. 

32. On October 14, 2015, the IEP case manager emailed the OT, seeking an update.  
The case manager asked what occupational therapy services the Student was 
receiving, and whether the OT had communicated with the Parents.  The case 
manager also questioned whether the COTA should begin working with the Student 
on his other IEP goals because the paraeducator was now trained to supervise the 
Student during lunch and recess.  The OT responded, stating that she would speak 
to the COTA. 

33. Also on October 14, 2015, the Student received occupational therapy from the 
COTA for 30 minutes.  During the occupational therapy session, the COTA’s service 
logs reflected that she observed the Student working with a new paraeducator 
during lunch, and spoke with the Student’s special education teacher about 
discontinuing the lunchtime occupational therapy.  The special education teacher 
and the COTA apparently agreed that the Student’s occupational therapy would 
begin to focus on his other goals. 

34. On October 15, 2015, the Student’s IEP case manager forwarded her emails with 
the OT to the District student services director, and stated that she had “concerns 
about [the District’s] new OT.”  The case manager told the new OT to communicate 
and share information better with the Parents and the Student’s school-based IEP 
team, so that they could decide whether feeding services were necessary as 
occupational therapy. 

35. On October 15 and 19, 2015, the District updated the Student’s progress on his 
annual IEP goals.  No information was provided regarding the Student’s progress on 
one of his fine motor goals, which sought to improve his bilateral coordination by 
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cutting simple shapes out of paper and engaging a zipper.  The Student made 
sufficient progress on each of his other annual goals. 

36. On October 19, 2015, the Student’s mother emailed the OT, asking about the 
Student’s progress on several of his IEP goals:  writing, drawing, and cutting shapes.  
The Student’s mother was concerned that the Student was struggling with these 
goals, and that the Student had not yet received any occupational therapy services 
during the 2015-2016 school year. 

37. The COTA’s service logs reflected that during the Student’s October 21, 2015 
occupational therapy session, the COTA worked with the Student on writing his 
name in upper case letters both on an iPad and using paper and pen.  According to 
the OT’s service logs, the Student also received services for 40 minutes on October 
27, 2015.  The OT worked with the Student on upper case letters and explained the 
concept of spaces and periods. 

38. On October 22, 2015, the OT emailed the Parents to provide an update.  The OT 
stated that the Student had received occupational therapy services weekly since the 
beginning of the year, that the Student began the year working on safe feeding, but 
the Student had now transitioned to other goals, including writing his name both 
using an iPad and a pen and paper, as well as writing upper and lower case letters. 

39. On October 27, 2015, the Parents requested the Student’s educational records from 
the District, which included the Student’s “working special education file and his 
cumulative file.” 

40. On October 30, 2015, the Parents emailed the OT with questions about 
discrepancies between the occupational therapy services provided for in the 
Student’s IEP, the IEP team’s discussions, and the services the Student actually 
received.  The Parents were concerned that although the OT claimed to have 
provided services focused on safety and feeding, OTs were not experts or even 
trained in aspiration.  The Parents were also frustrated because the Student’s 
mother offered to discuss safe feeding and aspiration with the OT, but after their first 
meeting on September 4, 2015, the Parents were unable to make contact with the 
OT, and were unable to provide information, training, or guidance.  Additionally, the 
Parents were upset that they had not been informed that a COTA would be providing 
the Student’s feeding services, the COTA had no experience with safe feeding or 
knowledge of the Student’s medical restrictions, and that once weekly supervision at 
lunch did not provide the Student with sufficient occupational therapy service 
minutes.  The Parents asked the OT about the Student’s progress on his other fine 
motor goals and requested a response to the Parents’ concerns and better 
communication in the future. 

41. Also on October 30, 2015, the Parents emailed a special education teacher, stating 
their concern that they had repeatedly asked for, but had never received any 
assignments or work that had been “specially designed or modified” for the Student.  
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The Parents wanted to have the opportunity to review the Student’s assignments 
and assessments before his reevaluation and new IEP were due in December 2015. 

42. According to the OT’s service logs, the Student received occupational therapy in 
November 2015 on November 10 for 40 minutes and on November 20 and 24 for 30 
minutes.  The service logs indicated that the Student worked on zipping his coat, 
cutting out shapes, and tracing and writing upper and lower case letters and 
numbers.  The service logs also indicated that the occupational therapy team met on 
November 24, 2015 for 30 minutes to discuss the Student’s assistive technology 
needs, and that the Student was absent during his therapy time on November 3, 6, 
and 17, 2015. 

43. On November 2, 2015, the Parents requested that the District participate in a 
mediation session.  The mediation was scheduled for November 24, 2015. 

44. Also on November 2, 2015, the OT emailed the Parents, addressing several of the 
Parents’ concerns about the Student’s occupational therapy services.  The OT 
informed the Parents that she had requested feeding instructions for the Student, 
presumably at their September 4, 2015 meeting, because none of the occupational 
therapy team members at the elementary school had such specialized training.  The 
OT stated that the COTA had seen the Student once a week, and decided to 
address the Student’s other fine motor goals once the paraeducator demonstrated 
that she could handle the feeding.  According to the OT’s email, the reason the 
Student’s mother had not observed the COTA providing instruction on September 
30, 2015 was because the COTA was transitioning from providing cues to the 
Student to observing his attempts to feed himself independently. 

45. On November 9, 2015, the Student’s mother picked up some educational records 
from the District. 

46. On November 10, 2015, the elementary school principal directed the OT and 
physical therapist to provide the Parents copies of “all records and notes” regarding 
the Student.  The physical therapist responded with his records on the same day 
and the OT responded on November 12, 2015, stating that her service logs for 
November 2015 would be completed at the end of the month. 

47. Also on November 10, 2015, the elementary school principal emailed the District 
student services director, informing him that the Student’s mother had picked up 
copies of the Student’s records and asked what other information the elementary 
school should provide.  The student services director responded that the elementary 
school should provide “anything [the Parents] ask[] for.” 

48. On November 12, 2015, the elementary school principal asked the Student’s 
kindergarten teacher to compile information from the Student’s “work file” to respond 
to the Parents’ request for educational records.  The teacher agreed to start 
collecting information. 

49. On November 17, 2015, the Parents withdrew their mediation request. 



(Citizen Complaint No. 15-74) Page 14 of 17 

50. Also on November 17, 2015, the OT emailed the Student’s private OT to schedule a 
time to discuss the Student, his needs, and his progress.  The private OT agreed to 
meet the following week. 

51. On November 19, 2015, the Parents filed this citizen complaint. 

52. On December 11, 2015, in its response to this citizen complaint, the District 
acknowledged that it had not provided all of the educational records that the Parents 
requested, including AIMSweb printouts, documents from teachers, and emails. 

CONCLUSIONS 

1. IEP Implementation: The District’s documentation demonstrates that the District 
did not implement significant portions of the Student’s IEP. 

Specially Designed Instruction – Social Skills: The District acknowledged that although it 
provided the Student’s specially designed instruction in social skills in the general 
education setting, it did not provide the Student with 86 minutes per week of social skills 
instruction in the special education setting as specified in his September 10, 2015 
amended IEP.  This means that the Student did not receive 946 minutes of social skills 
instruction during the 11 weeks between the September 10, 2015 IEP amendment and 
November 19, 2015, when the Parents filed this citizen complaint.  The District offered 
to provide compensatory education for the social skills instruction that the Student did 
not receive in the special education setting.  OSPI accepts this proposal, and the District 
will provide 390 minutes of compensatory social skills services, because compensatory 
services is an equitable remedy and social skills instruction is not delivered on an 
individual basis. 

IEP Related Services – Occupational Therapy: The District failed to provide the Student 
with the occupational therapy services stated in his May 2015 IEP amendment and 
September 2015 IEP amendment.  The Student’s IEP provided for 330 minutes2 of 
occupational therapy services between the Student’s first day of school on September 
4, 2015 and November 19, 2015, when the Parents filed this citizen complaint.  Based 
on the District’s documentation during that time period, the Student received 
approximately 280 minutes of occupational therapy services.  Based on the Student’s 
mother’s discussions with the COTA and the paraeducator who worked with the 
Student, the Parents also have concerns about whether the District provided the service 
minutes as written in the COTA’s service logs.  Additionally, the time that the OT spent 
meeting with the Parents, emailing the Parents, and attending meetings does not count 
as service minutes, as the District’s response to this complaint seemed to suggest.  
OSPI accepts the District’s offer to provide 30 minutes of compensatory OT services, 
and the District will provide the Student with an additional 90 minutes of compensatory 
occupational therapy services to address the services he missed for a total of 120 
minutes. 
                                                           
2 Based on the District’s documentation, the Student should have received 120 minutes of occupational 
therapy in September 2015, 120 minutes of occupational therapy in October 2015, and approximately 90 
minutes of occupational during the first three weeks of November 2015. 
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IEP Accommodations – Playground Supervision: The District acknowledged that it did 
not provide the Student with the playground supervision provided for in his IEP.  The 
District stated that it was difficult for District staff to remain within five to ten feet of the 
Student at all times, and that, on days when District staff were absent, it could not 
always find a substitute.  The District will develop a playground supervision plan in 
consultation with the Parents to ensure the Student has appropriate supervision during 
planned and unplanned recess. 

IEP Accommodations – Transportation Assistance: The District stated that the Student 
was escorted to and from the bus each day, consistent with the IEP, but acknowledged 
that the Student did not receive an escort if the Parents came to take the Student home 
early.  The District offered to provide an escort during all of the Student’s transitions.  
OSPI accepts this offer. 

IEP Supports – Staff Training: The District’s documentation does not substantiate that 
all of its staff who work with the Student have received sufficient training to address the 
Student’s needs.  Although the IEP is not clear about what “appropriate training” means, 
the audio recording from the September 3, 2015 IEP meeting indicated that the Parents 
expected, at a minimum, that the District staff be aware of the Student’s unique needs 
and be prepared to address them by paying attention to the Student at recess, cueing 
the Student to slow down when he is drinking or eating too fast, and recognizing when 
the Student was in danger of aspirating.  The District’s documentation showed that 
some, but not all, of the District staff who worked with the Student received a minimum 
level of training or instruction.  The District proposed a training regarding IEP 
implementation, data collection, and progress monitoring to all staff.  OSPI accepts this 
proposal.  However, OSPI also expects the IEP team to clarify what specific training 
building staff need in order to implement the Student’s IEP. 

2. Educational Records: The District acknowledged that it failed to establish a clear 
procedure for responding to the Parents’ request and, as a result, the Parents did not 
receive the AIMSweb printouts, records from the Student’s teacher, and emails they 
requested.  The District proposed to locate and provide any outstanding educational 
records to the Parents and to review and revise the District’s policies and procedures for 
responding to requests for educational records.  OSPI accepts this proposal. 

CORRECTIVE ACTIONS 

On February 5, 2016, February 26, 2016, March 1, 2016, March 18, 2016, April 15, 
2016, June 20, 2016, and June 27, 2016, the District will provide documentation to 
OSPI that the following corrective actions have been completed. 

STUDENT SPECIFIC: 
1. By or before February 5, 2016, the District will provide the Parents with any 

records outstanding from the Parents’ educational records request.  The District 
will also provide OSPI with verification that the Parents have received all of the 
requested records by or before February 5, 2016. 
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2. By or before February 15, 2016, the District will hold a facilitated IEP meeting, 
including the Parents, to develop the Student’s IEP, and incorporate the results 
of the most recent reevaluation.  The Student’s IEP developed at this meeting 
must also clarify what training is required for District staff to serve the Student 
safely.  By March 1, 2016, the District will provide OSPI with a copy of the: (1) 
Student’s IEP; (2) meeting invitations; and, (3) any related prior written notices. 

3. By February 26, 2016, the District will ensure that all staff responsible for feeding 
and supervising the Student have received the training identified in the Student’s 
IEP to serve the Student safely.  By March 18, 2016, the District will provide 
OSPI with a list of staff who were required to receive the training, and verification 
that the training has occurred for each of the identified staff. 

4. By or before February 26, 2016, the District will meet with the Parents to develop 
a schedule for 390 minutes of compensatory social skills instruction and 120 
minutes of compensatory occupational therapy.  The District will provide OSPI 
with a copy of the compensatory services schedule by or before February 26, 
2016.  The District must deliver the services and notify OSPI that the services 
have been completed no later than June 20, 2016.  If the District’s provider is 
unable to attend a scheduled session, the District must reschedule the session.  
If the Student is absent or otherwise does not attend a session without providing 
at least 24 hours’ notice, the District does not need to reschedule. 

The District must provide OSPI with documentation on April 15, 2016, of the 
compensatory services provided to the Student.  This documentation must 
include the dates, times, and length of each session, and state whether any of 
the sessions were rescheduled by the District or missed by the Student.  No later 
than June 27, 2016, the District shall provide OSPI with documentation that the 
compensatory services have been completed. 

The District must either provide transportation necessary for the Student to 
access these services or must reimburse the Parents for the cost of providing 
transportation for these services.  If the District reimburses the Parents for 
transportation, the District must reimburse the Parents for round trip mileage at 
the District’s privately owned vehicle rate.  The District must provide OSPI with 
documentation by June 27, 2016, that the Parents have been reimbursed for any 
transportation costs. 

DISTRICT SPECIFIC: 
• By or before March 1, 2016, the District will review and revise its policies and 

procedures for responding to requests for educational records, and provide OSPI 
with verification that its policies and procedures have been reviewed, including a 
copy of the new policies and procedures. 

• By or before April 11, 2016, the District will hold an in person training for all 
special education staff that addresses, at a minimum, IEP implementation, IEP 
accommodations, and progress monitoring.  By or before April 15, 2016, the 
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District will provide OSPI with copies of any materials distributed or presentations 
from the training.  In order to verify participation, the District will provide OSPI 
with a list of special education staff as well as a sign-in sheet from the training. 

The District will submit a completed copy of the Corrective Action Plan (CAP) Matrix 
documenting the specific actions it has taken to address the violations and will attach 
any other supporting documents or required information. 

NOTE: The district may request an electronic version of the matrix by e-mailing Thinh 
Le at Thinh.Le@k12.wa.us. 

Dated this ____ day of January, 2016 

Douglas H. Gill, Ed. D. 
Assistant Superintendent 
Special Education 
PO BOX 47200 
Olympia, WA 98504-7200 

THIS WRITTEN DECISION CONCLUDES OSPI’S INVESTIGATION OF THIS 
COMPLAINT 

IDEA provides mechanisms for resolution of disputes affecting the rights of special 
education students.  This decision may not be appealed.  However, parents (or adult 
students) and school districts may raise any matter addressed in this decision that 
pertains to the identification, evaluation, placement, or provision of FAPE to a student in 
a due process hearing.  Decisions issued in due process hearings may be appealed.  
Statutes of limitations apply to due process hearings.  Parties should consult legal 
counsel for more information about filing a due process hearing.  Parents (or adult 
students) and districts may also use the mediation process to resolve disputes.  The 
state regulations addressing mediation and due process hearings are found at WAC 
392-172A-05060 through 05075 (mediation) and WAC 392-172A-05080 through 05125 
(due process hearings.) 
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