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SPECIAL EDUCATION CITIZEN COMPLAINT (SECC) NO.  15-70 

PROCEDURAL HISTORY 

On November 5, 2015, the Office of Superintendent of Public Instruction (OSPI) 
received a Special Education Citizen Complaint from the parent (Parent) of a student 
(Student) attending the East Valley School District No. 361 (District).  The Parent 
alleged that the District violated the Individuals with Disabilities Education Act (IDEA), or 
a regulation implementing the IDEA, with regard to the Student’s education. 

On November 5, 2015, OSPI acknowledged receipt of this complaint and forwarded a 
copy of it to the District Superintendent on the same day.  The District was asked to 
respond to the allegations made in the complaint. 

On December 2, 2015, OSPI received the District’s response to the complaint and 
forwarded it to the Parent on the same day.  The Parent was invited to reply with any 
information she had that was inconsistent with the District’s information.  The Parent did 
not reply. 

On December 28, 2015, OSPI requested additional information from the District.  On 
December 29, 2015, OSPI received additional information from the District and 
forwarded it to the Parent on December 29 and December 30, 2015. 

OSPI considered all of the information provided by the Parent and the District as part of 
its investigation. 

OVERVIEW 

During the 2015-2016 school year, the Student attended a District elementary school 
and was eligible to receive special education and related services under the category of 
developmental delay.  Four weeks into the school year, the Student’s individualized 
education program (IEP) team met to develop the Student’s annual IEP.  At the IEP 
meeting, the IEP team decided to reduce the Student’s school day due to his lack of 
stamina in the afternoons.  The IEP team also agreed to meet every six weeks to review 
the Student’s progress and determine if the length of his school day should be 
increased. 

The Parent alleged that the District failed to follow procedures for shortening the 
Student’s school day during the 2015-2016 school year.  The District denied the 
allegation. 

ISSUE 

1. Did the District follow procedures for shortening the Student’s school day during the 
2015-2016 school year? 

LEGAL STANDARDS 

Least restrictive environment:  School districts shall ensure that the provision of services 
to each student eligible for special education, including preschool students and students 
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in public or private institutions or other care facilities, shall be provided: (1) To the 
maximum extent appropriate in the general education environment with students who 
are nondisabled; and (2) Special classes, separate schooling or other removal of 
students eligible for special education from the general educational environment occurs 
only if the nature or severity of the disability is such that education in general education 
classes with the use of supplementary aids and services cannot be achieved 
satisfactorily.   34 CFR §300.114; WAC 392-172A-02050. 

Placement:  When determining the educational placement of a student eligible for 
special education including a preschool student, the placement decision shall be 
determined annually and made by a group of persons, including the parents, and other 
persons knowledgeable about the student, the evaluation data, and the placement 
options.  The selection of the appropriate placement for each student shall be based 
upon:  the student's IEP; the least restrictive environment requirements contained in 
WAC 392-172A-02050 through 392-172A-02070, including this section; the placement 
option(s) that provides a reasonably high probability of assisting the student to attain his 
or her annual goals; and a consideration of any potential harmful effect on the student 
or on the quality of services which he or she needs.  34 CFR §300.114; WAC 392-
172A-02060.  If a student receiving special education services cannot attend school a 
full school day, the reason must be documented in his or her records and addressed in 
the student’s IEP.  34 CFR §300.320; WAC 392-172A-03090. 

IEP Must State Amount of Services:  An IEP must include a statement of the special 
education and related services and supplementary aids and services, based on peer-
reviewed research to the extent practicable, to be provided to the student, or on behalf 
of the student.  An IEP must also include a statement of the program modifications or 
supports for school personnel that will be provided to enable the student: to advance 
appropriately toward attaining the annual IEP goals; to be involved and progress in the 
general curriculum in accordance with present levels of educational performance and to 
participate in extracurricular and other nonacademic activities; and to be educated and 
participate with other children with disabilities and nondisabled children in the above 
activities.  34 CFR §300.320; WAC 392-172A-03090(1)(d).  “The amount of services to 
be provided must be stated in the IEP, so that the level of [the district’s] commitment of 
resources will be clear to parents and other IEP team members.  The amount of time to 
be committed to each of the various services to be provided must be (1) appropriate to 
the specific service, and (2) stated in the IEP in a manner that is clear to all who are 
involved in both the development and implementation of the IEP.”  64 Fed. Reg. 48, 
12479 (March 12, 1999) (Appendix A to 34 CFR Part 300, Question 35). 

FINDINGS OF FACT 

Background Facts 

1. In September 2014, the Parent referred the Student for a special education 
evaluation due to concerns about the Student’s overall development.  At that time, 
the Student was almost five years old, and had not previously participated in a 
preschool or daycare setting, or received childhood services or therapies. 
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2. In response to the Parent’s referral, the District conducted an evaluation of the 
Student.  On September 22, 2014, the Student’s evaluation group determined that 
the Student was eligible for special education under the category of developmental 
delay.  The evaluation report recommended that the Student receive services in the 
areas of adaptive/self-help skills, behavior/social skills, and cognitive skills, and also 
receive related services in the areas of communication, occupational therapy, and 
physical therapy.  The evaluation report stated that the Student’s cognitive abilities 
were that of a child under the age of three, and that the Student did not use verbal 
language to express his needs or wants.  Additionally, the evaluation report stated 
that the Student was not yet toilet trained, and would not indicate to a caregiver 
when he needed to use the bathroom.  The Student was also unable to follow 
directions in a whole class setting without 1:1 assistance. 

3. Also on September 22, 2014, the Student’s individualized education program (IEP) 
team developed the Student’s initial IEP.  The IEP included annual goals in the 
areas of communication, cognitive, social/emotional, adaptive, fine motor, and gross 
motor.  The IEP provided for specially designed instruction and related services to 
address the goals, and stated that the Student would participate in a District 
preschool program for 660 minutes per week. 

4. In March 2015, the Student’s September 2014 IEP was amended to address the 
Student’s need for extended school year (ESY) services.  The amended April 1, 
2015 IEP also stated that from September 1, 2015 through September 22, 2015, 
when the Student transitioned to kindergarten, the Student would attend school 660 
minutes per week and spend 510 minutes per week in a special education setting.  
The amended IEP specified that from September 1-22, 2015, the Student would 
receive the following specially designed instruction in a special education setting: 

• Cognitive – 240 minutes per week (60 minutes 4 times weekly) 
• Adaptive/Self-help skills – 120 minutes per week (30 minutes 4 times weekly) 
• Behavior/Social skills – 120 minutes per week (30 minutes 4 times weekly) 
• Communication – 30 minutes per week (concurrently) 

The amended IEP also stated that the Student would receive the following related 
services in a special education setting from September 1-22, 2015: 

• Occupational therapy – 30 minutes per week 
• Communication – 30 minutes per week (concurrently) 
• Physical therapy – 30 minutes per week (concurrently) 

5. The District’s 2014-2015 school year ended in June 2015. 

6. Over the summer of 2015, the Student was scheduled to receive ESY services in the 
areas of communication and physical therapy. 

2015-2016 School Year Begins 

7. The District’s 2015-2016 school year began on September 2, 2015.  At that time, the 
Student was enrolled in a full-day special education kindergarten program at a 
District elementary school, and his amended April 2015 IEP was in place. 
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8. According to the District’s documentation provided in this complaint, the Student’s 
elementary school operates for 1,920 minutes per week.  The elementary school has 
a late start on Mondays, and operates from 10:30 am to 3:30 pm.  On Tuesday 
through Friday, the elementary school operates from 8:45 am to 3:30 pm. 

9. On September 3, 2015, the Parent and the Student met with the Student’s general 
education kindergarten teacher and special education teacher as part of the 
Washington Kindergarten Inventory of Developing Skills (WaKIDS) conference.1  At 
the conference, the teachers and the Parent discussed that the Student would not 
start the school year in a general education kindergarten classroom until “student 
like behaviors were established” such as being able to “stay in a chair for 5+ 
minutes.”  The teachers and the Parent also discussed the Student’s stamina and 
what his regular daily schedule looked like at home.  The schedule included the 
Student taking naps and having rest time and/or “chill out time”.  The teachers and 
the Parent also discussed how long the Student would sit and participate in an 
activity, and concerns about the Student attending school for a full day. 

10. Beginning on September 9, 2015, the elementary school staff began keeping data 
on how often the Student required time to “relax” or “chill out” because he was un-
engaged in an activity, upset, “having a fit”, or was tired/sleepy.  The school staff 
recorded the amount of time the Student exhibited these behaviors during both the 
first part of his school day (9:00 am – 12:00 pm) and the second part of his school 
day (12:00 pm – 3:30 pm).  These time periods are referred to hereafter as morning 
break and afternoon break. 

11. On September 9, 2015, the Student required 20 minutes for a morning break and 45 
minutes for an afternoon break.  On September 10, the Student required 5 minutes 
for a morning break, and 50 minutes for an afternoon break. 

12. On September 11, 2015, the Student required 30 minutes for a morning break, and 
75 minutes for an afternoon break.  Also on September 11, 2015, the Student’s 
special education teacher contacted the Parent to schedule an IEP meeting to 
develop the Student’s annual IEP.  According to the phone log, the Parent and the 
teacher discussed concerns about the Student’s “success” in the afternoons and 
behaviors the Student was exhibiting in the later part of his school day.  The teacher 
stated that the concerns would be discussed further at the upcoming IEP meeting. 

13. Also on September 11, 2015, the District sent the Parent an invitation to attend an 
IEP meeting on September 21, 2015.  The meeting invitation stated that the purpose 

                                                           
1 The Washington Kindergarten Inventory of Developing Skills (WaKIDS) is a transition process that helps 
to ensure a successful start to the K–12 experience and connect the key adults in a child’s life.  WaKIDS 
has three parts: 1) Family connection.  Before school starts, or shortly thereafter, kindergarten teachers 
meet with families and early learning professionals to welcome families and students to school, and talk 
about each child’s strengths and needs; 2) Whole-child assessment.  By October 31, teachers observe 
and record each child’s developing skills in six areas: social-emotional, physical, cognitive, language, 
literacy, and mathematics; and, 3) Early learning collaboration.  As the school year continues, early 
learning professionals, community groups, and elementary school staff meet to talk about ideas for 
improving student learning. 
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of the meeting was to review the current IEP, discuss annual goal progress, review 
the Student’s instructional needs, and to develop a plan for extended school year 
(ESY) services, develop an aversive intervention plan2, and develop a behavioral 
intervention plan (BIP). 

14. On September 14, 2015, the Student did not require a morning break, but required 
60 minutes for an afternoon break.  On September 15, 2015, the Student required a 
25 minute morning break, and an 85 minute afternoon break.  The Student was 
absent on September 16.  On September 17, the Student required a 30 minute 
morning break, and a 60 minute afternoon break.  On September 18, the Student 
required a 20 minute morning break, and a 65 minute afternoon break. 

15. On September 21, 2015, the Student did not require a morning break, but required 
55 minutes for an afternoon break. 

16. On September 21, 2015, the Student’s IEP team met to develop the Student’s 
annual IEP.   The IEP team included the following people: 

• Parent 
• Principal 
• General Education Teacher 
• Special Education Teacher 
• Occupational Therapist (OT) 
• Physical Therapist (PT) 
• Speech Language Pathologist (SLP) 
• School Counselor 
• Caseworker 

The IEP, dated September 22, 2015, states that the IEP team discussed the 
Student’s schedule and also states that “the concern for over stimulation, school 
readiness, and stamina to maintain a full day were expressed.  The team agreed 
that at this time it will be in [the Student’s] best interest to take him to a half-day 
schedule Tuesday-Friday (hours 9:00 am – 11:30 am) and a full late start day on 
Mondays (hours 10:30 am – 3:30 pm) to monitor his stamina in the afternoons.”  The 
Parent and the school members of the IEP team “will meet every six weeks to review 
[the Student’s progress] and determine his placement needs.”  The IEP also stated 
that the Student used physical aggression when frustrated or asked to participate in 
a non-preferred activity, and will push, hit, scratch, kick, and bite both adults and 
other students.  Additionally, the IEP stated that at that time, the Student had no 
“meaningful speech”, and his joint attention skills were at an early stage of 
development.  The IEP also stated that due to his disability, the Student was 
significantly below standard in all academic areas and required specially designed 
instruction for all “cognitive/academic, social and adaptive skills” to access the 
curriculum and school environment.  The Student required paraeducator support for 
all settings within the school day, including transportation to and from school. 

                                                           
2 As of July 2015, aversive intervention plans were no longer allowed in Washington State. 
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17. The September 22, 2015 IEP included annual goals in the areas of communication, 
cognitive, adaptive, behavior/social, fine motor, and gross motor.  The IEP provided 
for the following specially designed instruction and related services to be delivered in 
a special education setting from September 22, 2015 through October 30, 2015: 

• Adaptive – 150 minutes per week 
• Behavior/social – 300 minutes per week 
• Cognitive – 300 minutes per week 
• Communication – 30 minutes per week (concurrent) 
• Physical Therapy – 30 minutes per week (concurrent) 
• Occupational Therapy – 30 minutes per week 

The IEP also provided for paraeducator support for 525 minutes per week in a 
special education setting from September 22, 2015 through October 30, 2015, and 
an additional 600 minutes of paraeducator support to be provided concurrently. 

The IEP also provided for the following specially designed instruction and related 
services to be delivered in a special education setting from October 31, 2015 
through September 21, 2016: 

• Adaptive – 150 minutes per week 
• Behavior/social – 300 minutes per week 
• Cognitive – 300 minutes per week 
• Communication – 30 minutes per week (concurrent) 
• Physical Therapy – 30 minutes per week (concurrent) 
• Occupational Therapy – 30 minutes per week 

The IEP also provided for paraeducator support for 525 minutes per week in a 
special education setting from October 31, 2015 through September 21, 2016, and 
an additional 600 minutes of paraeducator support to be provided concurrently.  The 
IEP also provided for special transportation and stated that the Student would not 
attend general education PE, and would receive ESY services.  In addition, the IEP 
team also developed a behavioral intervention plan (BIP) for the Student and an 
aversive intervention plan.  Written on the aversive intervention plan was the term 
“inactive” and a note which stated “this plan will be implemented into a planned 
intervention once available.” 

18. Also on September 21, 2015, the District issued a prior written notice, proposing to 
change the Student’s IEP, BIP, and aversive intervention plan.  The notice stated 
that the IEP service matrix reflected a reduction from full days to one full day 
(Mondays) and four half days (Tuesdays-Fridays), and stated that the reason for the 
change was due to concerns of “over-stimulation, school readiness, and stamina.”  
The notice also stated that data was kept during the first three weeks of school 
showing “unsuccessful progress and increased aggression in the afternoons.” 

19. On September 22, 2015, the Student required a 20 minute morning break and a 50 
minute afternoon break.  On September 23, the Student required a 5 minute morning 
break and a 60 minute afternoon break.  On September 24, the Student did not 
require a morning break, but required a 75 minute afternoon break.  The Student 
was absent on September 25, 2015. 
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20. Based on the District’s documentation in this complaint, the Student began attending 
school on the reduced school day schedule starting on Monday, September 28, 
2015.  On that day, the Student required a 5 minute morning break and a 65 minute 
afternoon break. 

21. After September 28, 2015, the District continued to keep documentation on the 
Student’s need for an afternoon break on Monday afternoons when the Student 
attended school.   Below is a record of those breaks: 

• October 5, 2015 – 70 minutes 
• October 12, 2015 – 90 minutes 
• October 19, 2015 – 60 minutes 
• October 26, 2015 – 60 minutes 

• November 2, 2015 – 90 minutes 
• November 9, 2015 – 90 minutes 
• November 16, 2015 – 90 minutes 

22. On October 13, 2015, the Parent wrote a note in the Student’s parent/teacher 
communication log, asking if the Student was missing out on social activities and 
time in music, PE, and library, due to his reduced school day schedule.  In response, 
the Student’s special education teacher stated that the IEP team had agreed to 
reduce the Student’s school day to a half-day because “the afternoons, the last two 
hours especially, were very difficult with a lot of aggression and throwing himself to 
the floor with screaming and crying.  We are using Mondays to evaluate how he is 
handling more hours.”  The special education teacher also asked if the Student was 
doing cognitive table time activities at home, and stated that it was important for the 
Student to keep expanding table time/sitting activities for extended amounts of time, 
and continue to engage with a given activity.  The special education teacher also 
reported that the Student had a good session working on a lacing activity, but had 
only made it four minutes with “choice making” that day.  The teacher planned to 
send home some ideas for activities.  The special education teacher also stated that 
the Student did attend PE, computers, and music. 

23. On October 23, 2015, a meeting was scheduled to discuss the Parent’s concern 
about the special education teacher cutting the Student’s hair.3  The meeting was to 
take place on October 26, 2015, but was later canceled due to the principal being 
unable to attend.  The principal then contacted the Parent in order to reschedule the 
meeting, but the Parent reportedly indicated that things were “OK” and no meeting 
was necessary. 

24. On November 5, 2015, the Parent filed this citizen complaint. 

CONCLUSIONS 

If a student receiving special education services cannot attend school a full school day, 
the reason must be documented in his records, and addressed in the student’s IEP.   
Additionally, the decision to reduce a student’s school day must be based solely on the 
                                                           
3 Based on the District’s documentation in this complaint, the Student’s hygiene, including his hair, had 
been discussed at past meetings with the Parent and that the Student had sensitivity to having his hair 
cut.  On September 22, 2015, the special education teacher had spoken with the Parent about strategies 
for cutting the Student’s hair.  On September 23, 2015, the special education teacher cut some of the 
Student’s hair. 
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student’s disability and/or unique needs.  Here, the District’s documentation supports 
that the decision to reduce the Student’s school day was based on the Student’s lack of 
stamina to participate in a full school day, and that the decision was agreed to by the 
Student’s IEP team, including the Parent.  However, the Student’s September 2015 IEP 
noted that after six weeks, the Student’s IEP team would reconvene to determine if his 
school day should be lengthened.  The District’s documentation does not show that an 
IEP meeting was scheduled six weeks after September 22, 2015, for the purpose of 
determining if the length of the Student’s school day should be increased.  While 
another meeting was scheduled, and later canceled in October 2015, the purpose of 
that meeting was to discuss the Parent’s concerns about school staff.  It was not an IEP 
meeting to discuss increasing the length of the Student’s school day.  The District will 
hold an IEP meeting to develop a plan to increase the Student’s school day. 

It is also noted that even when the Student was attending a full school day, the 
Student’s amended April 2015 IEP did not accurately reflect the length of the Student’s 
school day, and the amount of services he was to receive.  The amended April 2015 
IEP stated that the Student would spend 660 minutes at school per week, and receive 
510 minutes per week of services in a special education setting.  Based on the 
Student’s daily schedule for the 2015-2016 school year, for the first four weeks of the 
school year, the Student was scheduled to attend school 1,920 minutes per week and 
would spend the majority of his school day in a special education setting.  Further, the 
Student’s September 22, 2015 IEP also does not accurately reflect how long the 
Student’s current school day is, as the IEP service matrix states the Student attends 
school 800 minutes per week,4 instead of the 900 minutes per week he is scheduled to 
attend.5  Additionally, the September 22, 2015 IEP does not clearly state the amount of 
paraeducator support the Student will receive throughout his school day.  The Student’s 
IEP team will amend his September 22, 2105 IEP to accurately reflect the amount of 
time the Student spends in school, and the amount of time he receives specially 
designed instruction, related services, and paraeducator support. 

CORRECTIVE ACTION 

By January 29, 2016, the District will provide documentation to OSPI that the following 
corrective action has been completed. 

STUDENT SPECIFIC: 
By January 22, 2016, the District will hold an IEP meeting to develop a plan for 
increasing the Student’s school day.  The plan will be documented in the Student’s IEP 
and in a prior written notice.  Additionally, the IEP team will amend the Student’s IEP to 
accurately reflect the amount of time the Student currently spends in school, and the 

                                                           
4 The Student’s September 22, 2015 IEP states that from September 22, 2015 through October 30, 2015 
the Student would attend school 880 minutes per week.  The IEP also states that from October 31, 2015 
through September 21, 2016 the Student would attend school 800 minutes per week. 

5 According to the Student’s schedule, he attends school 5 hours (10:30 am – 3:30 pm) on Mondays and 
2.5 hours (9:00 am – 11:30 am) Tuesdays through Fridays.  5 hours + 10 hours = 15 hours or 900 
minutes. 
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amount of time he will receive specially designed instruction, related services, and 
paraeducator support.  By January 29, 2016, the District will provide a: 1) copy of any 
meeting invitations; 2) copy of the amended IEP; and, 3) copy of any related prior 
written notices or other related documents. 

DISTRICT SPECIFIC: 
NONE 

The District will submit a completed copy of the Corrective Action Plan (CAP) Matrix 
documenting the specific actions it has taken to address the violations and will attach 
any other supporting documents or required information. 

NOTE: The district may request an electronic version of the matrix by e-mailing Thinh 
Le at Thinh.Le@k12.wa.us. 

Dated this ____ day of January, 2016 

Douglas H. Gill, Ed. D. 
Assistant Superintendent 
Special Education 
PO BOX 47200 
Olympia, WA 98504-7200 

THIS WRITTEN DECISION CONCLUDES OSPI’S INVESTIGATION OF THIS 
COMPLAINT 

IDEA provides mechanisms for resolution of disputes affecting the rights of special 
education students.  This decision may not be appealed.  However, parents (or adult 
students) and school districts may raise any matter addressed in this decision that 
pertains to the identification, evaluation, placement, or provision of FAPE to a student in 
a due process hearing.  Decisions issued in due process hearings may be appealed.  
Statutes of limitations apply to due process hearings.  Parties should consult legal 
counsel for more information about filing a due process hearing.  Parents (or adult 
students) and districts may also use the mediation process to resolve disputes.  The 
state regulations addressing mediation and due process hearings are found at WAC 
392-172A-05060 through 05075 (mediation) and WAC 392-172A-05080 through 05125 
(due process hearings.) 
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