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SPECIAL EDUCATION CITIZEN COMPLAINT (SECC) NO.  15-66 

PROCEDURAL HISTORY 

On November 3, 2015, the Office of Superintendent of Public Instruction (OSPI) 
received a Special Education Citizen Complaint from the parent (Parent) of a student 
(Student) attending the Kelso School District (District).  The Parent alleged that the 
District violated the Individuals with Disabilities Education Act (IDEA), or a regulation 
implementing the IDEA, with regard to the Student’s education. 

On November 3, 2015, OSPI acknowledged receipt of this complaint and forwarded a 
copy of it to the District Superintendent on the same day.  OSPI asked the District to 
respond to the allegations made in the complaint. 

On November 25, 2015, OSPI received the District’s response to the complaint and 
forwarded it to the Parent on November 30, 2015.  OSPI invited the Parent to reply with 
any information she had that was inconsistent with the District’s information.  The 
Parent did not reply. 

OSPI considered all of the information provided by the Parent and the District as part of 
its investigation. 

OVERVIEW 

During the 2014-2015 school year, the Student attended third grade at a District 
elementary school and was not eligible for special education services during the school 
year.  The Parent asked whether the Student needed an evaluation for special 
education eligibility because the Student’s academic performance was below grade 
level expectations for reading and mathematics.  However, the Parent’s request was 
verbal and there is no record of the request.  Over the 2014-2015 school year, the 
District held three pre-referral intervention group meetings for the Student, but did not 
proceed to the special education referral process.  During the 2015-2016 school year, 
the Student’s private tutor made a written special education referral for the Student in 
October 2015.  On November 4, 2015, the District determined to conduct an evaluation 
for the Student, and the Parent provided written consent the same day.  The Parent 
alleged that the District did not follow procedures for its child find duties, or for 
responding to her requests for an initial evaluation.  The District acknowledged that it 
could improve its child find procedures, and proposed a corrective action, but otherwise 
denied the allegations. 

ISSUES 

1. Did the District follow procedures for child find duties? 
2. Did the District follow procedures for responding to requests for an initial 

evaluation? 
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LEGAL STANDARDS 

Child Find/Student Suspected of Having a Disability: School districts shall conduct child 
find activities calculated to reach all students with a suspected disability for the purpose 
of locating, evaluating, and identifying students who are in need of special education 
and related services, regardless of the severity of their disability.  The child find 
activities shall extend to students residing within the school district boundaries whether 
or not they are enrolled in the public school system.  Child find activities must be 
calculated to reach students who are homeless, wards of the state, or highly mobile, 
such as homeless and migrant students.  Child find activities also include students who 
are suspected of having a disability even though they are advancing from grade to 
grade.  WAC 392-172A-02040.  A district’s obligation to evaluate a student, either 
through its child find or referral processes, is triggered when the district has reason to 
suspect a disability and reason to suspect that special education services may be 
needed to address that disability.  34 CFR §300.111; WAC 392-172A-02040.  
Department of Education, State of Hawaii v. Cari Rae S., 158 F. Supp. 2d 1190, 1194 
(D. Haw 2001).  The identification of children who have disabilities should be a 
cooperative and consultative process.  Pasatiempo v. Aizawa, 103 F.3d 796 (9th Cir. 
1996).  Districts cannot use response to intervention strategies to delay or deny the 
provision of a full and individual evaluation for a child suspected of having a disability.  
Dear College Letter, OSEP 11-07, (OSEP January 21, 2011). 

Referral: Any person may make a referral of a student suspected of having a disability.  
The referral will be in writing, unless the person is unable to write.  The district must 
document the referral, notify the parent of the student’s referral, and notify the parent 
that the district will determine whether to evaluate the student with parental input.  The 
district then collects and examines existing school, medical, and other records in 
possession of the district and the parent.  Within 25 school days of receipt of the 
referral, the district must determine whether it will evaluate the student and must provide 
the parent with written notice of its decision.  34 CFR §300.301; WAC 392-172A-03005. 

Initial Evaluation – Specific Requirements: The purpose of an initial evaluation is to 
determine whether a student is eligible for special education.  34 CFR §300.301; WAC 
392-172A-03005(1).  Districts must assess students in all areas related to their 
suspected disability.  The evaluation must be sufficiently comprehensive to identify all of 
the student’s needs for special education and related services, whether or not they are 
commonly linked to the disability category in which the student has been classified.  If a 
medical statement or assessment is needed as part of a comprehensive evaluation, the 
district must obtain that statement or assessment at their expense.  34 CFR §300.304; 
WAC 392-172A-03020.  The evaluation team must document and carefully consider 
information from a variety of sources.  34 CFR §300.306; WAC 392-172A-03040. 

FINDINGS OF FACT 

1. During the 2014-2015 school year, the Student attended third grade in a District 
elementary school.  The Student was not eligible for special education services 
during the 2014-2015 school year. 
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2. According to the District’s response to this complaint, the Student’s third grade 
teacher utilized a variety of general education interventions to support the Student.  
For example, the Student’s teacher taught the Student in small group settings, 
strategically grouped the Student, and in consultation with the Parent, modified the 
Student’s assignments. 

3. On October 9, 2014, the school principal emailed the Student’s teacher, a special 
education teacher, and several other staff members, informing them of their 
respective group levels, for which they would provide response to intervention (RTI) 
instruction for mathematics.  The school principal’s email listed the staff providers, 
the number of students in each group, and the range of scores for each group.  The 
school principal stated that she and the coordinator for the school learning 
assistance program (LAP) had arranged the groups based on the students’ scores. 

4. On October 13, 2014, the LAP coordinator emailed the special education teacher, 
providing a list of the students who would be in the special education teacher’s RTI 
group for the mathematics.  The special education teacher’s group was comprised of 
those students who had the lowest scores and included the Student, but the email 
did not list the Student’s individual score. 

5. On October 15, 2014, the LAP coordinator emailed the Student’s teacher about the 
LAP reading group, which included the Student.  The LAP teacher stated she would 
come to the classroom to collect those students and work with them on their reading 
skills for 45 minutes three times a week. 

6. On October 16, 2014, the Student’s teacher responded to the LAP coordinator, 
stating the LAP schedule would work fine.  The Student’s teacher also stated she 
was contemplating starting the special education referral process for the Student, 
and asked the LAP coordinator to share her opinion about referring the Student after 
the Student had been in LAP for a couple of weeks. 

Timeline Begins on November 4, 2014 

7. On November 24-26, 2014, the District held parent/teacher conferences at the 
elementary school.  According to the Parent, at each parent/teacher conference, she 
was told that the Student was struggling academically, and the Parent asked 
whether the Student should be evaluated for special education.  The Parent stated 
that she made these requests verbally and she received no documentation 
connected to her request.1 

8. December 2, 2014 was the end of the first tri-quarter of the 2014-2015 school year.  
The District provided report cards for all students.  The Student’s report card 
included progress for English/language arts, mathematics, science, and lifelong 
learning skills. 

                                                           
1 Additionally, the Parent stated that her mother asked the school office questions about special education 
evaluation during the school year, but did not remember when that occurred. 
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English & Language Arts 
Exceeds Grade Level Standards None. 
Meets Grade Level Standards None. 
Developing Grade Level Standards Reading fluency/literary comprehension; 

Writing to a given mode; Writing process; 
Communicates clearly/listens effectively; 
and Effort. 

Not Meeting Grade Level Standards Independent reading level; and Standard 
English conventions. 

Mathematics 
Exceeds Grade Level Standards None. 
Meets Grade Level Standards None. 
Developing Grade Level Standards Multiplication/division; Rounding; Solving 

problems/communicating understanding; 
and Effort. 

Not Meeting Grade Level Standards Four operations problems; Measurement & 
estimation of intervals of time, liquid, 
volumes, & masses. 

Science 
Exceeds Grade Level Standards None. 
Meets Grade Level Standards Understands/uses concepts & skills, and 

Effort. 
Developing Grade Level Standards None. 
Not Meeting Grade Level Standards None. 

Lifelong Learning Skills 
Exceeds Grade Level Standards None. 
Meets Grade Level Standards Works to potential; Works cooperatively; 

Timely completes assignments; Writes 
legibly; and Uses technology tools. 

Developing Grade Level Standards Shows respect; Shows self-control; 
Follows school/class rules; Follows 
directions; Uses class time wisely, and 
Demonstrates organizational skills. 

Not Meeting Grade Level Standards Meets reading goal; and Submits 
homework on time. 

The report card indicated that the Student received reading and mathematics 
support through LAP. 

9. On December 12, 2014, the Student’s teacher prepared a pre-referral records 
review for the Student.  The pre-referral form stated that the Student had passed 
vision & hearing screenings on October 16, 2014, had no known medical issues, but 
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did have a family history of dyslexia.  The Student’s teacher checked several areas 
of concern, including that the Student: 

• Did not know basic addition/subtraction facts. 
• Had difficulty with concepts of time & money. 
• Did not decode new words phonetically. 
• Did not have expected sight word vocabulary. 
• Did not have the ability to read the grade level texts & class material. 
• Did not read at grade level rate or fluency. 
• Did not spell sight words correctly. 
• Did not write complete sentences. 
• Did not use appropriate social communication. 
• Did not make eye contact. 
• Did not participate in classroom discussion. 
• Lacked confidence 
• Did not complete homework. 

The form stated that the Student’s teacher had provided the Student with several 
modifications, including small group instruction, individualized instruction, use of 
audio books, modified/shortened assignments, change of grouping, and peer work. 

10. The District’s winter break began on December 22, 2014 and school resumed on 
January 5, 2015. 

11. On January 15, 2015, the District held a pre-referral intervention meeting and 
created an intervention plan for the Student.  Participants included the Student’s 
teacher, the school principal, school psychologist, the LAP coordinator, and the 
special education teacher who provided the Student with RTI instruction for 
mathematics.  The intervention plan stated the primary concerns were basic reading, 
reading comprehension, reading fluency, written expression, mathematics 
calculations, and mathematics problems solving.  The intervention plan stated that 
based on the Student’s statewide assessment scores, her present levels for reading 
and mathematics were two grade levels below her current third grade level.  The 
intervention plan stated the Student would receive extra instruction in mathematics, 
with the goal that the Student’s ability to solve addition problems would increase 
from 0% to 100% by March 13, 2015.2  Additionally, the intervention plan stated that 
the Student would receive small group reading instruction and LAP reading 
instruction, with the goal that the Student would increase her oral reading fluency 
from 29 correct words per minute to 60 correct words per minute by March 13, 2015. 

12. On March 13, 2015, the District held a second pre-referral intervention meeting to 
review the Student’s intervention plan.  Participants included the Student’s teacher, 
the school principal, and the LAP coordinator.  The Student had made minimal 
progress on her oral reading fluency goal, improving from reading 29 correct words 
per minute to reading 33 correct words per minute.  The intervention meeting 

                                                           
2 The copy of the Student’s pre-referral intervention plan provided to OSPI is faint and close to illegible in 
parts of the document.  This is the best transcription possible. 
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participants updated the Student’s oral reading fluency goal to reflect the baseline of 
33 correct words per minute, with the goal for the Student to increase to 70 correct 
words per minute by May 15, 2015.  The documentation is unclear whether the 
Student made progress on her addition goal.  In its response to this complaint, the 
District stated that the Student wanted to “fit in” with the rest of her class, which was 
working on multiplication, so the intervention team changed her mathematics goal 
from mastering addition skills to working on her multiplication skills.  The intervention 
plan does not further specify details of the Student’s multiplication goal, but indicated 
that the Student’s baseline was 30% and the goal was 50%.3  The intervention plan 
stated that the Student’s pre-referral intervention team would meet again on May 15, 
2015, to review the Student’s intervention plan. 

13. March 16, 2015 was the end of the second tri-quarter of the 2014-2015 school year.  
The District provided report cards for all students.  The Student’s report card 
included progress for English/language arts, mathematics, and lifelong learning 
skills. 

English & Language Arts 
Exceeds Grade Level Standards None. 
Meets Grade Level Standards Writing process; and Effort. 
Developing Grade Level Standards Grade level vocabulary; and 

Communicates clearly/listens effectively. 
Not Meeting Grade Level Standards Independent reading level; Reading 

fluency/literary comprehension (fiction and 
non-fiction); Writing to a given mode; and 
Standard English conventions. 

Mathematics 
Exceeds Grade Level Standards None. 
Meets Grade Level Standards Effort. 
Developing Grade Level Standards Rounding; Fractions; and Solving 

problems/communicating understanding. 
Not Meeting Grade Level Standards Multiplication/division; Four operations 

problems; and Measurement & estimation 
of intervals of time, liquid, volumes, & 
masses. 

Lifelong Learning Skills 
Exceeds Grade Level Standards None. 
Meets Grade Level Standards Works cooperatively; Shows self-control; 

Uses class time wisely; Writes legibly; and 
Uses technology tools. 

Developing Grade Level Standards Meets reading goal; Works to potential; 
                                                           
3 The copy of the Student’s pre-referral intervention plan provided to OSPI is faint and close to illegible in 
parts of the document.  This is the best transcription possible. 
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Shows respect; Follows school/class rules; 
Follows directions; Timely completes 
assignments; and Submits homework on 
time. 

Not Meeting Grade Level Standards Demonstrates organizational skills. 

14. The Student’ intervention team did not meet as planned on May 15, 2015 to review 
the Student’s intervention plan, but did meet the following month. 

15. On June 9, 2015, the District held a third pre-referral intervention meeting to review 
the Student’s intervention plan as updated on March 13, 2015.  Participants included 
the Student’s teacher, the school principal, the LAP coordinator, and the special 
education teacher who provided the Student RTI instruction.  The Student had made 
some progress on her oral reading fluency goal, improving from reading 33 correct 
words per minute to a high of 64 correct words per minute, but that rate was not 
consistent.  The intervention plan stated that given five minutes, the Student had 
solved 2 out of 100 multiplication problems correctly.4  The intervention team listed 
interventions on the Student’s plan, such as receiving small group mathematics 
instruction and peer tutoring.  The intervention plan also noted that the Student had 
begun private tutoring sessions.  According to the District’s response to this 
compliant, the intervention team did not refer the Student for a special education 
evaluation because of the progress the Student had made with general education 
interventions.  The intervention team agreed to meet again in the fall of the 2015-
2016 school year to review the Student’s intervention plan. 

16. June 17, 2015 was the end of the third tri-quarter of the 2014-2015 school year.  The 
District provided report cards for all students.  The Student’s report card included 
progress for English/language arts, mathematics, social studies, science, and 
lifelong learning skills. 

English & Language Arts 
Exceeds Grade Level Standards None. 
Meets Grade Level Standards None. 
Developing Grade Level Standards Writing to a given mode; Writing process; 

Grade level vocabulary; Communicates 
clearly/listens effectively; and Effort. 

Not Meeting Grade Level Standards Independent reading level; Reading 
fluency/literary comprehension (fiction and 
non-fiction); and Standard English 
conventions. 

Mathematics 
Exceeds Grade Level Standards None. 
Meets Grade Level Standards Measuring perimeter; and Geometry. 

                                                           
4 The copy of the Student’s pre-referral intervention plan provided to OSPI is faint and close to illegible in 
parts of the document.  This is the best transcription possible. 
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Developing Grade Level Standards Four operations problems; Fractions; 
Solving problems/communicating 
understanding; and Effort. 

Not Meeting Grade Level Standards Multiplication/division operations; 
Rounding; Measurement & estimation of 
intervals of time, liquid, volumes, & 
masses; and Measuring/understanding 
area. 

Social Studies 
Exceeds Grade Level Standards None. 
Meets Grade Level Standards Effort. 
Developing Grade Level Standards Understands/uses concepts & skills. 
Not Meeting Grade Level Standards None. 

Science 
Exceeds Grade Level Standards None. 
Meets Grade Level Standards Effort. 
Developing Grade Level Standards Understands/uses concepts & skills. 
Not Meeting Grade Level Standards None. 

Lifelong Learning Skills 
Exceeds Grade Level Standards None. 
Meets Grade Level Standards Works cooperatively; Follows directions; 

Uses class time wisely; Writes legibly; and 
Uses technology tools. 

Developing Grade Level Standards Works to potential; Shows respect; Shows 
self-control; Follows school/class rules; 
Timely completes assignments; 
Demonstrates organizational skills; and 
Submits homework on time. 

Not Meeting Grade Level Standards Meets reading goal. 

17.  August 31, 2015 was the first day of the 2015-2016 school year, and the Student 
attended fourth grade at the same District elementary school. 

18. On September 2, 2015, the school psychologist emailed the Student’s teacher in 
response to a question from the Parent.5  The school psychologist stated it would be 
helpful to have information from the Student’s tutor about how often the Student 
received tutoring services and the areas of service. 

19. On September 10, 2015, the Parent emailed the Student’s teacher, stating the 
Student’s private tutor would be sending a letter to the school. 

                                                           
5 The documentation does not include the Parent’s question or provide further context. 
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20. On October 1, 2015, the Student’s private tutor sent a letter to the school, referring 
the Student for a special education evaluation.  The private tutor stated that when 
the Student began taking tutoring sessions, she read only to the second grade level.  
The private tutor also stated that the Parent was “extremely concerned” about the 
Student’s academic progress, and yet the Parent did not know the status of any 
potential special education evaluation for the Student she had previously requested. 

21. On October 22, 2015, the District held a fourth pre-referral intervention meeting.  
Attendees included the Student’s teacher, the school principal, the LAP coordinator, 
the school psychologist, and the Student’s private tutor.  The pre-referral form stated 
that the adjustment interventions were not effective and the Student’s academic 
performance was still below expectations.  The Student’s pre-referral intervention 
team recommended proceeding with the special education referral. 

22. On November 3, 2015, the Parent filed this complaint. 

23. On November 4, 2015, the District provided the Parent with prior written notice, 
proposing to initiate an initial special education evaluation for the Student.  The 
notice stated the Student’s evaluation would include the areas of cognitive, 
academics, and speech/language.  The Parent provided written consent the same 
day. 

CONCLUSIONS 

1. The District’s documentation does not substantiate that it met its child find duties 
when despite the Student’s inability to meet grade level expectations, it delayed 
referring the Student for a special education evaluation so that it could complete its 
response to intervention (RTI) framework.  Districts must not use response to 
intervention strategies to delay or deny providing students with a full and individual 
evaluation to determine eligibility for special education services when the district has 
reason to suspect that a student might have a disability and needs special education 
services to address that disability.  Here, based on the Student’s report cards and 
information obtained from standardized testing, the District had ample reason to 
suspect that the Student had a disability and needed special education services from 
the beginning of the timeline for this complaint.  OSPI accepts the District’s proposed 
corrective action to communicate to all staff who participate in child study teams/pre-
referral intervention groups to emphasize that students should be referred to the 
special education evaluation process when there is any suspicion that the student’s 
struggles may be associated with a disability, even if general education interventions 
are likely to produce some gains, and the student is progressing from grade to 
grade. 

2. The District’s documentation does not substantiate that it followed procedures for 
responding to the Parent’s requests for an initial evaluation.  Although the District 
responded within 25 school days to the Student’s private tutor’s referral made for the 
Student on October 1, 2015, the District never documented or responded to the 
Parent’s multiple verbal requests/inquires about the Student receiving an initial 
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evaluation.  Although a referral should be in writing, unless the person is unable to 
write, the District did not explain this requirement to the Parent, and the Parent never 
understood what she needed to do to refer the Student.  The initial evaluation 
procedures include that districts must document referrals, providing parents with 
written notice stating that the student has been referred for evaluation because of a 
suspected disability, and provide parents with a copy of the procedural safeguards.  
The procedures also require that within 25 school days of the referral, districts must 
provide another written notice, either proposing to evaluate the student or denying 
the request.  These procedures inform parents of district decisions, and enable 
parents to challenge district determinations.  Here, without informing the Parent that 
a referral for a special education evaluation needed to be in writing, the District 
circumvented the purpose of these procedures.  Finally, OSPI notes that the 
Student’s teacher’s concerns included that the Student did not use appropriate 
social communication, and did not make eye contact, yet the proposed evaluation for 
the Student did not clearly reflect these concerns.  The District must ensure that the 
Student’s evaluation is sufficiently comprehensive to identify all of the Student’s 
needs for special education and related services, and if a medical assessment is 
needed, the District must obtain that assessment at its own expense. 

CORRECTIVE ACTIONS 

On January 28, 2016 and March 1, 2016, the District will provide OSPI with 
documentation that the District has completed the following corrective actions. 

STUDENT SPECIFIC: 
1. Given that the Student’s evaluation report is due in January 2016, and the Student’s 

evaluation group will meet at that time to review the Student’s evaluation report, and 
determine whether she is eligible for special education, at the same meeting, the 
evaluation group and the Parent will also consider whether the District needs a 
medical assessment or additional data to provide a comprehensive evaluation of the 
Student.  If the evaluation group determines it needs additional data or a medical 
assessment, the District will immediately seek informed, written consent from the 
Parent.  By or before January 28, 2016, the District will provide OSPI with a copy of 
the Student’s evaluation report, any meeting notes, and a copy of any prior written 
notices provided to the Parent. 

DISTRICT SPECIFIC: 
1. The District will draft written guidance to staff members who participate in child study 

teams/pre-referral intervention groups, addressing the District’s child find duty, and 
emphasizing that students should be referred to the special education evaluation 
process when there is any suspicion that a student’s struggles may be associated 
with a disability, even if general education interventions are likely to produce some 
gains, and the student is progressing from grade to grade. 

2. The District will draft written guidance to staff members, reminding them that the 
District’s procedures include that when a person makes an oral referral, staff 
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members should ask them to make the referral in writing or to go to the main office 
building for assistance making their referral. 

• By or before January 28, 2016, the District will provide OSPI with a draft of 
the guidance as described in #1 and #2 above, for review. 

• OSPI will provide the District with feedback, including any potential revisions if 
necessary, within two weeks of receipt of the drafted guidance. 

• By or before March 1, 2016, the District will provide OSPI with documentation 
that it has communicated the guidance to the pertinent staff. 

The District will submit a completed copy of the Corrective Action Plan (CAP) Matrix 
documenting the specific actions it has taken to address the violations and will attach 
any other supporting documents or required information. 

NOTE: The district may request an electronic version of the matrix by e-mailing Thinh 
Le at Thinh.Le@k12.wa.us. 

Dated this ____ day of December, 2015 

Douglas H. Gill, Ed. D. 
Assistant Superintendent 
Special Education 
PO BOX 47200 
Olympia, WA 98504-7200 

THIS WRITTEN DECISION CONCLUDES OSPI’S INVESTIGATION OF THIS 
COMPLAINT 

IDEA provides mechanisms for resolution of disputes affecting the rights of special 
education students.  This decision may not be appealed.  However, parents (or adult 
students) and school districts may raise any matter addressed in this decision that 
pertains to the identification, evaluation, placement, or provision of FAPE to a student in 
a due process hearing.  Decisions issued in due process hearings may be appealed.  
Statutes of limitations apply to due process hearings.  Parties should consult legal 
counsel for more information about filing a due process hearing.  Parents (or adult 
students) and districts may also use the mediation process to resolve disputes.  The 
state regulations addressing mediation and due process hearings are found at WAC 
392-172A-05060 through 05075 (mediation) and WAC 392-172A-05080 through 05125 
(due process hearings.) 
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