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SPECIAL EDUCATION CITIZEN COMPLAINT (SECC) NO.  15-40 

PROCEDURAL HISTORY 

On June 12, 2015, the Office of Superintendent of Public Instruction (OSPI) received a 
Special Education Citizen Complaint from the parent (Parent) of a student (Student) 
attending the Tacoma School District (District).  The Parent alleged that the District 
violated the Individuals with Disabilities Education Act (IDEA), or a regulation 
implementing the IDEA, with regard to the Student’s education. 

On June 15, 2015, OSPI acknowledged receipt of this complaint and forwarded a copy 
of it to the District Superintendent on the same day.  OSPI asked the District to respond 
to the allegations made in the complaint. 

On July 7, 2015, OSPI received the District’s response to the complaint and forwarded it 
to the Parent on July 8, 2015.  OSPI invited the Parent to reply with any information she 
had that was inconsistent with the District’s information. 

On July 20, 2015, OSPI received the Parent’s reply and forwarded that reply to the 
District on July 21, 2015. 

OSPI considered all of the information provided by the Parent and the District as part of 
its investigation. 

OVERVIEW 

During the 2014-2015 school year, the Student attended fifth grade in a self-contained 
classroom at a District elementary school, and was eligible for special education 
services under the category of autism.  The Student’s disability adversely impacted him 
in areas such as mobility, self-care, and communication.  His individualized education 
program (IEP) included goals to improve his functional communication skills.  For 
example, using visual icons to indicate when he wanted help, identifying “safety words,” 
and following safety directives.  In May 2015, the Student was the victim of an assault 
during recess by another student.  During the incident, the other student tried to choke 
the Student, and pushed him to the ground three times before staff restrained the other 
student.  The Student’s special education teacher and another staff member examined 
the Student’s neck and did not see any marks or other indications of injury at that time, 
and the Student indicated that he was okay.  The Student continued his normal school 
routine for the remaining 45 minutes of the school day, including riding the school bus 
home.  At the end of the school day, the Student’s special education teacher telephoned 
the Parent, informing her of the incident.  The Parent was upset that school staff had not 
monitored the Student sufficiently to prevent the incident, had not telephoned her 
immediately after the incident, and a medical professional had not examined the 
Student after the incident.  Additionally, the Parent was upset that the Student rode the 
bus home and the school did not send a behavioral incident report home with him.  The 
Parent met with the school principal and the Student’s special education teacher to 
discuss her concerns, and the Student’s special education teacher provided a written 
timeline of the incident, but the school principal refused to provide the Parent with the 
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behavioral incident report for the other student.  The Parent withdrew the Student from 
the District and alleged that the District did not implement the Student’s IEP or respond 
to her concerns.  Additionally, the Parent alleged that the Student experienced bullying 
that denied him a free appropriate public education (FAPE). 

SCOPE OF INVESTIGATION 

The investigation was limited to a review of whether the allegations made in the 
complaint demonstrate a violation of Part B of the IDEA, its implementing federal 
regulations, or corresponding state regulations.  It did not extend to potential allegations 
involving unprofessional conduct. 

ISSUES 

1. Did the District implement the Student’s individualized education program (IEP) 
during the 2014-2015 school year? 

2. Did the District follow procedures for developing/amending the Student’s IEP in 
response to the Parent’s concerns during the 2014-2015 school year? 

3. Did the Student experience bullying that resulted in a denial of a free appropriate 
public education (FAPE)? 

LEGAL STANDARDS 

Definition of a Free Appropriate Public Education (FAPE): A “free appropriate public 
education” (FAPE) consists of instruction that is specifically designed to meet the needs 
of the child with a disability, along with whatever support services are necessary to 
permit him to benefit from that instruction.  The instruction and support services must be 
provided at public expense and under public supervision.  They must meet the State’s 
educational standards, approximate the grade levels used in the State’s regular 
education system, and comport with the child’s IEP.  Hendrick Hudson District Board of 
Education v. Rowley, 458 U.S. 176, 186-188, (1982). 

Implementation: Each district must ensure it provides all services in a student’s IEP, 
consistent with the student’s needs as described in that IEP.  34 CFR §300.323; WAC 
392-172A-03105. 

IEP Revision: A student’s IEP must be reviewed and revised periodically, but not less 
than annually, to address any lack of expected progress toward annual goals or in the 
general curriculum; the results of any reevaluations; information about the student 
provided to, or by, the parents; the student’s anticipated needs; or any other matters.  In 
conducting its review of a student’s IEP, the IEP team must consider any special factors 
unique to the student.  34 CFR §300.324; WAC 392-172A-03110.  The IEP team must 
consider the parents’ concerns and the information they provide regarding their student 
in developing, reviewing, and revising IEPs.  The district is not required, however, to 
adopt all recommendations proposed by the parents.  64 Fed. Reg. 48 12473 (March 
12, 1999) (Appendix A to 34 CFR Part 300, Question 9).IEP) 
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Bullying, Harassment, and Intimidation: Each school district shall adopt a policy and 
procedure that prohibits the harassment, intimidation, or bullying of any student.  RCW 
28A.300.285.  Bullying is defined as aggression used within a relationship where the 
aggressor has more or real perceived power than the target, and the aggression is 
repeated or has the potential to be repeated.  (Dear Colleague Letter, 61 IDELR 263.)  
In addition, under the IDEA, school districts have an obligation to ensure that students 
who are the targets of bullying continue to receive a free appropriate public education 
(FAPE) in accordance with the student’s IEP.  As part of an appropriate response to 
bullying under the IDEA, districts should consider convening an IEP team meeting to 
determine whether the effects of bullying have caused the student’s needs to change 
such that his/her IEP is no longer providing educational benefit.  (Dear Colleague Letter, 
61 IDELR 263.) 

FINDINGS OF FACT 

1. During the 2014-2015 school year, the Student attended fifth grade in a self-
contained classroom at a District elementary school, and was eligible for special 
education services under the category of autism. 

2. The Student’s most recent evaluation was completed on October 25, 2012.  The 
reevaluation report stated that the Student’s disability adversely impacted him in 
areas of communication, socialization, behavior, academics, and self-care.  The 
report stated it was difficult to gauge the Student’s academic knowledge because he 
did not actively participate in instruction, and often focused on a favorite object, such 
as leaves blowing outside.  The report stated that the Student presented as a 
nonverbal student with limited functional verbal language, but also noted that the 
Student had indicated he wanted assistance by taking the hand of an adult.  The 
reevaluation report recommended the Student receive specially designed instruction 
for social/behavioral skills, adaptive skills, mathematics, reading, written expression, 
and speech-language as a related service.  The report further noted that the Student 
wore glasses, had a known hearing deficit, and wore a prosthesis below his knees, 
which caused an unusual gait, but nevertheless enabled his access to all areas of 
school. 

3. On October 29, 2013, the Student’s IEP team developed his annual individualized 
education program (IEP).  This was the IEP in effect for the Student at the beginning 
of the 2014-2015 school year.  The Parent did not attend this IEP meeting, but 
received a draft copy on October 3, 2013, and gave her permission for the meeting 
to proceed without her.  The IEP team considered that the Student was enrolled in a 
self-contained classroom, with a high staff to student ratio, and that he participated 
in general education library, music, lunch, physical education, and assemblies with 
staff support.  The Student’s IEP provided for 1800 minutes per week of specially 
designed instruction in the special education setting. 

4. On May 21, 2014, the Student’s IEP team developed a behavior intervention plan 
(BIP) for the Student.  The BIP targeted the Student’s behaviors of throwing things, 
and not complying with requests to do his academic work. 
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5. June 13, 2014 was the last day of the 2013-2014 school year. 

6. On July 2, 2014, the District assistant director of student services sent the Parent a 
letter, acknowledging receipt of a letter of complaint.1  The District assistant director 
of student services asked the Parent whether she would like to have an IEP team 
meeting for the Student at the beginning of the 2014-2015 school year, and also 
asked the Parent to contact her by late August, if she wanted an IEP meeting in 
September.  The Parent did not respond. 

7. On August 25, 2015, the Student’s special education teacher for the 2014-2015 
school year telephoned the Parent, inviting her to see the classroom.  The Parent 
responded that the Student would not be attending the school for the 2014-2015 
school year. 

8. September 3, 2014 was the first day of the 2014-2015 school year.  However, the 
Student did not attend school until September 8. 

9. On September 5, 2014, the District director of student services telephoned the 
Parent, who agreed to visit the Student’s classroom.  After seeing the classroom, the 
Parent agreed that the Student would attend school, and bus transportation was 
arranged.  The Student began attending school on September 8, 2014. 

10. On October 16, 2014, the Student’s IEP team developed his annual IEP.  The IEP 
team considered that the Student was not yet able to communicate his choices, but 
could say phrases such as, “I like it,” “all done,” and “bathroom.”  The present levels 
of performance in his IEP stated that the Student’s academics were substantially 
below grade level expectation.  Further, the present levels stated that the Student’s 
difficulty with expressive and receptive communication as well as his moderate to 
severe bilateral hearing loss negatively impacted his ability to express his wants and 
needs.  Additionally, the present levels of performance noted that the Student had 
an amputated right foot, walked with a prosthetic, and staff needed to monitor the 
prosthetic’s alignment so that it did not cause him pain.  The present levels further 
noted that when the Student’s prosthesis caused him pain, staff needed to help him 
remove it, and he could use a wheel chair.  The Student’s IEP included ten annual 
goals with progress reported each trimester.  Several of the Student’s goals included 
functional communication, for example verbally asking for help, using visual icons to 
indicate when he wanted help, improving his identification of “safety words,” and 
following safety directives.  The Student’s IEP provided for 1515 minutes per week 
of specially designed instruction, and another 50 minutes per week of related 
services, all in the special education setting.  The IEP also included special 
transportation and a BIP. 

                                                           
1 The documentation does not include the Parent’s complaint to the District.  The Parent indicates she 
had concerns about the Student’s safety regarding the classroom aide, bussing arrangements, and 
complying with McKinney-Vento Homeless Education Assistance Act.  However, these issues are not part 
of this special education citizen complaint. 
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11. On November 17, 2014, the District provided the Parent with progress reports for his 
annual IEP goals.  The progress reports included that the Student had demonstrated 
emerging skill for improving his identification of safety words, emerging skill for 
following safety directives, and emerging skill for asking for help.  The comments 
stated that the Student had done an excellent job of communicating when he was in 
pain from his prosthesis, and asking for help from staff to remove it. 

12. The District’s winter break began December 22, 2014, and school resumed on 
January 5, 2015. 

13. On March 2, 2015, the District provided the Parent with progress reports for his 
annual IEP goals.  The progress reports included that the Student had demonstrated 
emerging skill for improving his ability to identify safety words, sufficient progress for 
following safety directives, and sufficient progress for asking for help.  The 
comments stated that the Student had made excellent progress using icons to ask 
for help, and was using some icons without needing prompting from staff. 

14. On May 19, 2015, an incident occurred shortly before 3:00PM while the Student was 
at recess.  Another student ran to the grassy area under a tree where the Student 
was looking at blossoms blowing in the wind.  The other student put his arm around 
the Student’s neck, pushing the Student to the grass, and trying to choke him.  The 
paraeducators who monitored the recess saw the attack, and began responding, but 
at that moment, they both were with other students.  The Student freed himself, but 
the other student pushed him back down into the grass.  The Student arose from the 
ground again, and again the other student pushed him, this time onto the blacktop.  
At that point, one of the paraeducators was able to restrain the other student, and 
escorted him inside to the office.  According to the District’s documentation, from the 
start of the incident to when staff escorted the other student to the office was 
approximately five minutes.  The District categorized the incident as an assault, 
listing the Student as a victim, and sending the offender home with his parent.  The 
Student’s special education teacher and another staff member examined the 
Student’s neck and did not see any marks or indications of injury.  Additionally, the 
Student indicated that he was okay, and he continued his normal school routine, 
including riding the school bus home.  At 3:45PM, which is the end of the school day, 
the Student’s special education teacher telephoned the Parent, informing her of the 
incident.  A little later, about 4:05PM, the Parent telephoned the Student’s special 
education teacher, asking if the District had sent a behavioral incident report home 
with the Student.  The Student’s special education teacher said that she had not 
sent a behavioral incident report home because the Student had not been the 
offender.  The Parent asked for information about the incident, including details 
about the other student.  The Student’s special education teacher stated she would 
provide the Parent with a written timeline for the incident the next day, but she could 
not share information about the offender. 

15. Also on May 19, 2015, later in the evening, the Parent emailed the District 
superintendent, expressing her concern that the District had not properly supervised 
the Student on the playground.  The Parent further stated that it was unacceptable 
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that the District had not provided her with a behavioral incident report that same day, 
and she planned to withdraw the Student from the District. 

16. On May 20, 2015, the school principal and the Student’s special education teacher 
telephoned the Parent to discuss her concerns, but were not able to speak with her.  
Later that day, the Parent came to school and met with the school principal and the 
Student’s special education teacher.  The principal and the Student’s special 
education teacher told the Parent that the incident was unexpected, no similar 
incidents had occurred, and the Student was safe.  Additionally, the Student’s 
special education teacher provided the Parent with a written timeline of the incident.  
The Student’s special education teacher and the school principal told the Parent that 
the Student was making significant progress and appeared to be enjoying school.  
They encouraged the Parent to reconsider her decision to withdraw the Student, and 
the Parent agreed to consider her decision over the weekend. 

17. On May 21, 2015, the District superintendent responded to the Parent’s email, 
stating that she was glad that the Parent had met with the school principal, and was 
confident that the Parent’s concerns were resolved. 

18. On May 25, 2015, the Parent informed the school that she intended to withdraw the 
Student from the District. 

19. On May 26, 2015, the Parent replied to the District superintendent’s email, stating 
that her concerns were not resolved.  In particular, the Parent expressed displeasure 
that the school would not allow her to review the records of the student who 
assaulted her son, including the associated behavioral incident report, and that this 
student had now returned to school. 

20. On June 2, 2015, the Parent withdrew the Student from school. 

21. On June 3, 2015, the District provided the Parent with progress reports for his 
annual IEP goals.  The progress reports included that the Student had met his goal 
to improve his identification of safety words, met his goal for asking for help, and 
made sufficient progress on following safety directives to meet that annual goal.  The 
comments stated that although the Student consistently responded to safety 
directives within the school building, he still had difficulty coming into the school 
building from recess without an adult close by. 

22. June 12, 2015 was the last day of the 2014-2015 school year. 

CONCLUSIONS 

1. The Parent’s concerns about the implementation of the Student’s IEP involve 
monitoring for the Student’s safety, and follow up procedures after the incident on 
May 19, 2015.  Specifically, the Parent believes that based on the Student’s 
disability, District staff  should have (1) been closer to the Student at the time of the 
incident, (2) telephoned the Parent immediately after the incident, (3) provided the 
Student with a professional medical examination, and (4) provided the Parent with 
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documentation of the behavioral incident.  However, nothing in the Student’s IEP or 
in the governing regulations for the IDEA provide for the actions that the Parent 
desired.  Instead, the documentation substantiates that the District followed 
procedures for implementing the Student’s IEP. 

2. The District’s documentation also substantiates that the District followed procedures 
for developing/amending the Student’s IEP.  The Student’s October 16, 2014 IEP 
included specially designed instruction and services to address the Student’s 
disability, including addressing the safety concerns that are connected to the 
Student’s disability.  For example, the IEP included annual goals for the Student to 
learn “safety words,” and to follow safety directives.  Additionally, there is no 
indication that the District denied a request by the Parent to amend or revise the 
Student’s IEP.  Although the Parent was upset that the District refused her request 
for a copy of the other student’s behavioral incident report, the District properly 
refused to share information protected under the family educational rights and 
privacy act regulations (FERPA). 

3. The District’s documentation substantiates that the singular incidence of assault on 
the Student did not deny him a free appropriate public education. 

CORRECTIVE ACTION 

STUDENT SPECIFIC: None. 

DISTRICT SPECIFIC: None. 

Dated this ____ day of August, 2015 

Douglas H. Gill, Ed. D. 
Assistant Superintendent 
Special Education 
PO BOX 47200 
Olympia, WA 98504-7200 



(Citizen Complaint No. 15-40) Page 8 of 8 

THIS WRITTEN DECISION CONCLUDES OSPI’S INVESTIGATION OF THIS 
COMPLAINT 

IDEA provides mechanisms for resolution of disputes affecting the rights of special 
education students.  This decision may not be appealed.  However, parents (or adult 
students) and school districts may raise any matter addressed in this decision that 
pertains to the identification, evaluation, placement, or provision of FAPE to a student in 
a due process hearing.  Decisions issued in due process hearings may be appealed.  
Statutes of limitations apply to due process hearings.  Parties should consult legal 
counsel for more information about filing a due process hearing.  Parents (or adult 
students) and districts may also use the mediation process to resolve disputes.  The 
state regulations addressing mediation and due process hearings are found at WAC 
392-172A-05060 through 05075 (mediation) and WAC 392-172A-05080 through 05125 
(due process hearings.) 
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