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SPECIAL EDUCATION CITIZEN COMPLAINT (SECC) NO.  15-32 

PROCEDURAL HISTORY 

On May 20, 2015, the Office of Superintendent of Public Instruction (OSPI) received a 
Special Education Citizen Complaint from the parent (Parent) of a student (Student) 
attending the Marysville School District (District).  The Parent alleged that the District 
violated the Individuals with Disabilities Education Act (IDEA), or a regulation 
implementing the IDEA, with regard to the Student’s education. 

On May 20, 2015, OSPI acknowledged receipt of this complaint and forwarded a copy 
of it to the District Superintendent on the same day.  The District was asked to respond 
to the allegations made in the complaint. 

On June 4, 2015, OSPI received the District’s response to the complaint and forwarded 
it to the Parent on the same day.  The Parent was invited to reply with any information 
he had that was inconsistent with the District’s information.  The Parent did not provide 
a reply. 

On July 9, 2015, OSPI requested additional information from the District.  The District 
provided the information on July 10, 2015, and OSPI forwarded it to the Parent on the 
same day. 

OSPI considered all of the information provided by the Parent and the District as part of 
its investigation. 

OVERVIEW 

The Student was previously eligible for special education services in another state at 
the time she transferred to the District in 2012.  In its transfer review, the District 
determined that the Student’s out-of-state evaluation did not meet eligibility criteria in 
Washington State, and the District conducted an initial evaluation.  As a result of the 
initial evaluation in October 2012, the District determined that the Student was not 
eligible for special education services in Washington State.  The Parent made several 
referrals for evaluations in the following school years.  The District refused the Parent’s 
requests to evaluate the Student for eligibility for special education, using the October 
2012 initial evaluation as a basis for denying the Parent’s request, until March 2015, 
when the District agreed to conduct another initial evaluation.  In May 2015, the Student 
was ultimately determined eligible for special education services by the District, and an 
individualized education program (IEP) was developed for her.  The Parent alleged that 
the District failed to follow child find and referral procedures until it agreed to conduct 
another initial evaluation of the Student in March 2015.  The Parent also alleged that the 
District violated procedures for determining extended school year services (ESY) for the 
Student.  The District denied the allegations. 
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SCOPE OF INVESTIGATION  

The investigation was limited to a review of whether the potential violations under the 
Individuals with Disabilities Education Act (IDEA) occurred in the past year.  It did not 
extend to allegations of unprofessional conduct by staff members or potential violations 
under the IDEA occurring more than one year from the date of the complaint.  Findings 
of facts that occurred prior to the complaint timeline are included as context for the 
complaint. 

ISSUES 

1. Did the District follow child find and referral procedures from May 21, 2014 to the 
present? 

2. Did the District follow procedures for determining the Student’s need for ESY during 
the 2014-2015 school year, after finding the Student eligible for special education? 

LEGAL STANDARDS 

Child Find: School districts are required to conduct child find activities calculated to 
locate, evaluate, and identify students with suspected disabilities regardless of the 
severity of their disability.  Child find activities must be calculated to reach students who 
reside within district boundaries and who might be in need of special education even if 
they are advancing from grade to grade.  “The child find duty ‘is triggered when the 
[school district] has reason to suspect a disability, and reason to suspect that special 
educations services may be needed to address that disability.”  Dep’t of Educ., State of 
Haw. v. Cari Rae S. 35 IDELR 90 (U.S. District Ct HI, 2001). 

Referral: Any person may make a referral of a student suspected of having a disability.  
34 CFR §300.301; WAC 392-172A-03005.  A referral may be implied when a parent 
informs a school that a child may have special needs.  In the Matter of the Lake 
Washington School District, OSPI Cause No. 2011-SE-0020X (WA SEA 2011).  When a 
student suspected of having a disability is brought to the attention of school personnel, 
the district must document that referral.  It must provide the parents with written notice 
that the student has been referred because of a suspected disabling condition and that 
the district, with parental input, will determine whether the student is a good candidate 
for evaluation.  It must review the referral, and it must collect and examine existing 
school, medical, and other records.  34 CFR §300.301; WAC 392-172A-03005.  The 
district must determine within 25 school days after receipt of the referral whether it will 
evaluate the student.  The district must provide the parent with written notice of its 
decision.  34 CFR §300.301; WAC 392-172A-03005. 

Extended School Year Services: Extended school year (ESY) services means services 
meeting state standards provided to a student eligible for special education that are 
beyond the normal school year, in accordance with the student's IEP, and at no cost to 
the parents of the student.  School districts must ensure that ESY services are available 
when necessary to provide a FAPE to a student eligible for special education services.  
ESY services must be provided only if the student’s IEP team determines, based on the 
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student’s needs, that they are necessary in order for the student to receive a FAPE.  
The purpose of ESY services is the maintenance of the student’s learning skills or 
behavior, not the teaching of new skills or behaviors.  For purposes of ESY, “regression” 
means a significant loss of skills or behaviors if educational services are interrupted in 
any area specified in the IEP.  “Recoupment” means the recovery of skills or behaviors 
to a level demonstrated before interruption of services specified in the IEP.  A student’s 
IEP team must decide whether the student requires ESY services and the amount of 
those services.  34 CFR §300.106; WAC 392-172A-02020.    ESY is not the same as 
summer school, which many students attend to earn additional credits toward high 
school graduation or to recapture credits that may have been lost due to a failing grade. 

Compensatory Education: Compensatory education is an equitable (not legal) remedy.  
The length of the award is based on the student’s individual needs and circumstances 
and is not necessarily a day to day compensation for time missed.  A state educational 
agency (SEA) is authorized to order compensatory education through the special 
education citizen complaint process.  Letter to Riffel 34 IDELR 292 (OSEP 2000).  A 
student with disabilities is entitled to only so much compensatory education as is 
required to provide FAPE.  Parents of Student W. v. Puyallup School District No. 3, 31 
F.3d 1489, 21 IDELR 723 (9th Cir. 1994). 

FINDINGS OF FACT 

Background Information 

1. The Student moved to the District at the end of the 2011-2012 school year on June 
4, 2012 from another state with a current individualized education program (IEP) at 
that time.  The District conducted a transfer review on June 28, 2012, and 
determined that it needed to conduct an initial evaluation to determine whether the 
Student met eligibility standards under Washington State criteria.  In its transfer 
review of the March 1, 2012 reevaluation, and other information from the out-of-state 
district, the District noted that the out-of-state reevaluation did not indicate whether 
the Student was eligible for special education, and deferred that decision to the 
Student’s out-of-state IEP team.  Under the out-of-state IEP, the Student received 
math, reading, and written language under the specific learning disability category 
for a total of 50 minutes per week.  The out-of-state IEP also provided for extended 
school year services.  The District’s transfer review indicated that the Student’s 
extended school year (ESY) services by the out-of-state district were offered as an 
incentive for the Student to maintain her grades during the school year. 

2. The District completed its initial evaluation of the Student on October 23, 2012, while 
the Student was in eighth grade.  The District’s evaluation group reviewed records 
from the out-of-state district, obtained current information from the Student’s 
teachers, and conducted additional assessments.  The evaluation group concluded 
that the Student did not meet the state criteria for a specific learning disability, and 
therefore, was not eligible for special education services.  In the discussion of the 
results of the Student’s cognitive and academic achievement assessments, the 
District’s school psychologist questioned the validity of some of the Student’s scores, 
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but did not find a basis for eligibility under the state specific learning disability 
category. 

3. On May 20, 2013, the Parent requested another initial evaluation.  The District 
provided a prior written notice on June 13, 2013, declining to evaluate the Student.  
The District noted that the Student would be beginning ninth grade in the fall of the 
2013-2014 school year, and suggested that the Parent and teachers schedule a 
meeting early in the year to determine whether the Student needed any instructional 
interventions to assist her. 

4. On October 15, 2013, after the Student began ninth grade, the Parent again 
requested that the District conduct a special education evaluation.  The Parent 
asked that the Student be assessed for special education, because she was 
struggling to complete her assignments, and her grades were falling.  The District 
scheduled a meeting with the Parent on November 7, 2013 to review the referral 
information.  The District again sent a notice to the Parent, indicating that it was 
refusing to evaluate the Student.  The District’s guidance team record of the meeting 
and the prior written notice indicated that there was no new information that 
indicated other possible disabilities, and cited the District’s initial evaluation report 
completed on October 23, 2012.  The team also indicated that the Student was 
keeping up in class, and had transitioned successfully to high school.  The guidance 
team suggested that the Student take advantage of lunch time and after school 
opportunities for assistance.  At the end of the District’s first semester in January 
2014, the Student was receiving C’s and D’s in all classes. 

Timeline for Complaint begins May 21, 2014 

5. There was no documentation provided by the District or the Parent, indicating that 
there were additional requests for a special education evaluation of the Student 
through the end of the 2013-2014 school year. 

6. The 2013-2014 school year ended on June 16, 2014.  The Student’s transcript 
shows that her grades for the second semester were: 

Graphic Design II C- Language Arts C- 
Healthy Living D Algebra I D 
Physical Science C Biology I C- 

7. The 2014-2015 school year began on September 9, 2014, and the Student began 
tenth grade.  On December 20, 2014, the Parent sent an email to the Student’s 
principal, stating that the Student needed help, and was not on track to graduate.  
The Parent asked that the principal forward the email to the appropriate person(s).  
The Principal forwarded the email to one of the high school special education 
teachers, the school psychologist, and one of the high school counselors.  The 
Parent also sent an email to another counselor at the Student’s high school the 
same day, and requested a special education evaluation. 

8. On January 15, 2015, the referral team at the Student’s high school met with the 
Parent and the Student, and again declined to evaluate the Student, but did indicate 



(Citizen Complaint No. 15-32) Page 5 of 9 

that the Student’s high school teachers would begin providing the Student with some 
instructional interventions.  In the District’s prior written notice, the school 
psychologist again referenced the District’s October 2012 evaluation report as the 
basis for refusing to conduct an initial evaluation, and indicated that there was no 
new information that would suggest a disability in other eligibility categories.  The 
psychologist also noted that the Student’s lack of success was not likely related to a 
disability, and stated that the team would meet on February 11, 2015 to determine 
the success of the instructional interventions for the first semester.  In a discussion 
of other factors related to the decision in the District’s prior notice, the school 
psychologist stated that the Student evidenced anger and resentment during the 
referral meeting, which she should address during her private counseling sessions. 

9. The first semester of the 2014-2015 school year ended on January 27, 2015.  The 
Student’s transcript shows that her grades at the end of the first semester were: 

Biomedical Science F Language Arts II F 
Spanish I F Geometry D 
Chemistry F World Geography D 

There was no documentation provided by the District that the referral team met on 
February 11, 2015, to determine the success of the instructional interventions, if any, 
provided to the Student.  However, the Parent indicated that there was a follow-up 
meeting with the District in February.  In his complaint to OSPI, the Parent stated 
that the school psychologist reportedly said at the meeting that the District’s 2012 
evaluation indicated that the Student did not qualify for special education.  The 
Parent also stated in his complaint that the Student’s principal reportedly indicated 
that it would be unlikely that the Student would be found eligible for special 
education services, given that she was already in high school. 

10. On March 9, 2015, the Parent sent another request to the District for an initial 
evaluation.  As part of this request, the Parent noted that the Student was depressed 
and was experiencing other health concerns.  On the same day, the Parent spoke 
with the District’s director of secondary special education to discuss his concerns 
about the Student, and concerns with the high school’s lack of response to his 
requests for assistance.  After speaking with the Parent, the District director of 
secondary special education sent an email to the Student’s high school principal, a 
special education teacher at the high school, and the school psychologist.  The 
director of secondary special education stated that she had spoken at length with the 
Parent, reviewed the Student’s records, and discussed the situation with another 
District administrator.  The director of secondary special education said that she 
strongly recommended that the team proceed with a special education evaluation on 
behalf of the Student.  She provided the Parent’s email information, and said that he 
would like any consent paperwork to be sent to that address.  The guidance team at 
the high school decided to evaluate the Student for special education. 

11. On March 10, 2015, the Parent signed consent for an initial evaluation.  The District 
received the signed consent on March 11, 2015. 
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12. From March 10, 2015 until May 26, 2015, when the Student’s IEP was completed, 
the District began tracking and reporting on the instructional interventions provided 
to the Student. 

13. On May 6, 2015, the evaluation group met to review the results of the Student’s 
initial evaluation, and make an eligibility determination.  The District conducted 
cognitive, academic, and behavior assessments.  According to the results of the 
evaluation, the Student was found eligible for special education services under the 
other health impairment category.  The evaluation group recommended the Student 
receive services to address deficits in math and reading.  The evaluation group 
found that the Student’s reading comprehension was at approximately the fourth 
grade level, and the Student’s math calculation skills were at a mid-fifth grade level. 
Although the Parent had rated the Student as “at risk” on behavior rating scales 
associated with the evaluation, the teachers did not note the same behavioral 
concerns as the Parent.  The evaluation group did not recommend special education 
services in the area of behavior/social skills, and did not address the need for related 
services. 

14. On May 26, 2015, the Student’s IEP team met and developed the Student’s IEP, 
with the Parent and Student in attendance.  The IEP team decided that for the 
remainder of the 2014-2015 school year, the Student would receive special 
education services in the general education classroom to prevent disruption of her 
schedule for the remainder of the year.  During that time, the Student received 40 
minutes per week of reading and 40 minutes per week of math, both in the general 
education setting.  At the beginning of the 2015-2016 school year, the Student is 
scheduled to receive her specially designed instruction in reading for 55 minutes, 5 
times per week in a special education setting, and mathematics instruction for 15 
minutes, 3 times per week in a special education setting.  According to the IEP 
services matrix, the specially designed instruction for math is concurrent with her 
reading class.  The Parent requested that the Student receive extended school year 
(ESY) services.  The prior written notice to the Parent did not address the District’s 
refusal to provide ESY services.  However, information provided by the Parent 
indicated that the IEP team did discuss the provision of ESY services.  Although the 
Parent disagreed with the determination to not provide ESY services, the IEP team 
indicated that they did not have data to address regression or recoupment issues 
necessary for an ESY determination at that time. 

CONCLUSIONS 

1. The District did not substantiate that it met its child find obligations or considered all 
information available about the Student when considering the Parent’s request for 
special education services at the January 15, 2015 guidance team meeting.  While 
the District’s prior written notice for this meeting indicated that there was no new 
information regarding possible areas of suspected disability, the District’s notice 
does indicate that the Student was receiving private counseling services provided by 
the Parent.  The information provided by the District in this complaint did not 
substantiate that the Parent’s input was considered at that time, other than 
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information that the Student was previously, but no longer eligible for special 
education services in another state.  It is also of some concern that the Student’s 
teachers did not indicate the Student was having academic issues, given her failing 
grades.  The District consistently referenced the evaluation it conducted in October 
2012 as the basis for its refusal to conduct any additional initial evaluations in 
Washington, but by January 2015, the District’s October 2012 evaluation was more 
than two years old.  School districts have child find obligations for resident students 
ages 3 to 21 who have not graduated with a regular high school diploma.  Had the 
District acted on the Parent’s referral for an initial evaluation at its January 15, 2015 
meeting, the District would have had 35 school days after receiving the Parent’s 
consent to conduct the evaluation, and 30 calendar days after that to develop an 
IEP.  Based on the District’s calendar, 35 school days from January 16 was March 
11, 2015.  The Student’s IEP would then have been required to be completed by 
April 10, 2015.  Given the District’s spring break schedule, the first day the IEP could 
have been effective was April 13, 2015.  Had the IEP been effective beginning April 
13, 2015, the Student would have received 30 additional days, or four weeks of 
special education services.  Using the Student’s IEP in place May 26, 2015, for the 
remainder of the 2014-2015 school year, the Student would have received an 
additional 40 minutes per week of math for a total of 160 minutes per month, and 40 
minutes of reading for a total of 160 minutes per month.  Compensatory services are 
an equitable remedy, and not necessarily awarded at a one-to-one ratio.  In this 
case, however, a one-to-one award of compensatory services is appropriate. 

2. The District substantiated that it followed procedures for determining ESY.  While 
there was a procedural error when the District did not address its consideration of 
ESY in the prior written notice provided to the Parent on May 26, 2015, information 
provided by the Parent in his complaint supported the fact that the District did 
consider and discuss ESY services at the Student’s IEP meeting on that date.  This 
information provided showed the IEP team discussed regression and recoupment 
factors. 

CORRECTIVE ACTIONS 

On August 20, 2015, September 15, 2015, December 15, 2015, February 15, 2016, 
and May 15, 2016, the District will provide documentation to OSPI that the following 
corrective actions have been completed. 

STUDENT SPECIFIC: 
By August 15, 2015, the District will meet with the Parent and the Student to develop a 
schedule to provide 160 minutes each in math and reading for a total of 320 minutes of 
compensatory services.  The services will be completed no later than May 10, 2016.  By 
August 20, 2015, the District will provide OSPI with a copy of the schedule for 
compensatory services.  The services must be provided outside of the Student’s 
regularly scheduled school day, and provided by a certificated special education teacher 
or designed and supervised by a certificated special education teacher, if the services 
are provided by a teacher without a special education endorsement.  If the Student or 
Parent fails to cancel a scheduled session for compensatory services, the missed 
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session will not be required to be rescheduled, and will be applied to the award of 
compensatory services.  If the provider cancels a session, that session will be 
rescheduled.  If transportation is required to access the compensatory services, the 
District must reimburse the Parent for round trip mileage at the District’s privately owned 
vehicle rate.  The District will provide OSPI with documentation of its progress towards 
completion of compensatory services, including a discussion of the services provided 
and documentation of any travel reimbursement paid to the Parent, by September 15, 
2015, December 15, 2015, and February 15, 2016.  The District will provide OSPI with 
documentation that compensatory services are completed and documentation of any 
remaining travel reimbursement paid to the Parent by May 15, 2016. 

DISTRICT SPECIFIC: 
The District will provide written guidance to ESA staff, certificated special education 
staff, general education staff, and administrators at the high school the Student attends, 
addressing the District’s child find and referral obligations.  The guidance will include 
examples of academic and non-academic issues, and parent concerns that should 
trigger staff to initiate their own referrals, regardless of the age or grade of the student.  
The guidance should also address the need for referral teams to ensure that all 
information is considered when making a decision whether to evaluate a student.  The 
District will provide OSPI with a draft of its written guidance by August 20, 2015.  OSPI 
will review the guidance and provide feedback and/or additional reviews by August 27, 
2015.  By September 15, 2015, the District will provide documentation that the written 
guidance was provided to ESA staff, certificated special education staff, general 
education staff, and administrators at the high school the Student attends, and that staff 
received the guidance.  To verify that staff are provided the documentation, the District 
will provide a list of the staff who will receive the written guidance. 

The District will submit a completed copy of the Corrective Action Plan (CAP) Matrix 
documenting the specific actions it has taken to address the violations and will attach 
any other supporting documents or required information. 

NOTE: The district may request an electronic version of the matrix by e-mailing Thinh 
Le at Thinh.Le@k12.wa.us. 

RECOMMENDATIONS 

OSPI recommends that the IEP team review and clarify how the math and reading 
instruction will be delivered concurrently.  It may be clearer to explain the actual amount 
of time for delivery of math instruction and reading instruction, instead of suggesting that 
the math instruction will be “concurrent”.  OSPI also recommends that the IEP team 
consider the Student’s need for counseling as a related service. 
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Dated this ____ day of July, 2015 

Douglas H. Gill, Ed. D. 
Assistant Superintendent 
Special Education 
PO BOX 47200 

Olympia, WA 98504-7200 

THIS WRITTEN DECISION CONCLUDES OSPI’S INVESTIGATION OF THIS 
COMPLAINT 

IDEA provides mechanisms for resolution of disputes affecting the rights of special 
education students.  This decision may not be appealed.  However, parents (or adult 
students) and school districts may raise any matter addressed in this decision that 
pertains to the identification, evaluation, placement, or provision of FAPE to a student in 
a due process hearing.  Decisions issued in due process hearings may be appealed.  
Statutes of limitations apply to due process hearings.  Parties should consult legal 
counsel for more information about filing a due process hearing.  Parents (or adult 
students) and districts may also use the mediation process to resolve disputes.  The 
state regulations addressing mediation and due process hearings are found at WAC 
392-172A-05060 through 05075 (mediation) and WAC 392-172A-05080 through 05125 
(due process hearings.) 
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