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SPECIAL EDUCATION CITIZEN COMPLAINT (SECC) NO.  15-19 

PROCEDURAL HISTORY 

On March 19, 2015, the Office of Superintendent of Public Instruction (OSPI) received a 
Special Education Citizen Complaint from the parent (Parent) of a student (Student) 
attending the Chehalis School District (District).  The Parent alleged that the District 
violated the Individuals with Disabilities Education Act (IDEA), or a regulation 
implementing the IDEA, with regard to the Student’s education. 

On March 20, 2015, OSPI acknowledged receipt of this complaint and forwarded a copy 
of it to the District Superintendent on the same day.  OSPI asked the District to respond 
to the allegations made in the complaint.  

On April 9, 2015, OSPI received the District’s response to the complaint and forwarded 
it to the Parent on April 10, 2015.  OSPI invited the Parent to reply with any information 
she had that was inconsistent with the District’s information. 

On April 21, 2015, OSPI received the Parent’s reply and forwarded that reply to the 
District on April 22, 2015. 

OSPI considered all of the information provided by the Parent and the District as part of 
its investigation. 

OVERVIEW 

During the 2013-2014 school year, the Student attended a District high school and was 
not eligible for special education services during the school year.  However, the Student 
had previously been diagnosed by his physician with a traumatic brain injury (TBI), and 
that diagnosis was reported to the District beginning in 2008 and regularly thereafter.  In 
May 2014, the Student began experiencing chronic vomiting and dizziness, prompting 
many absences from school.  At the end of the 2013-2014 school year, the Student 
failed geometry, received a “D” in English, and received no credit for biology.  After the 
start of the 2014-2015 school year, the Student’s pediatric neurologist referred him to 
the District for an initial evaluation for special education eligibility.  The District decided 
not to evaluate the Student because he had received average and/or above average 
scores on standardized testing at the end of the 2013-2014 school year.  Three months 
later, the Student’s pediatric neurologist again referred the Student to the District for an 
initial evaluation, after the Student received a new diagnoses pertaining to his chronic 
vomiting and dizziness.  The District did not respond to this referral.  After the Parent 
had obtained a private evaluation for the Student, the Parent referred the Student to the 
District for an initial evaluation for special education eligibility.  The District then asked 
the Parent to contact the Student’s private evaluator to inquire about additional 
mathematics assessments, and request that those tests also be conducted, if not 
already administered.  The District provided prior written notice to the Parent, stating 
that the District was proposing to evaluate the Student because “ruling out the need for 
specially designed instruction as provided by special education is a better option” than 
not evaluating the Student.  The District also provided the Parent with a consent form 
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for the District to conduct an initial evaluation, accompanied by a list of assessments 
that the District “may” conduct for the Student.  After the Parent expressed her concerns 
about the language in the prior written notice, and the District’s indefinite proposal for 
assessing the Student, the District rewrote the prior written notice.  However, the District 
told the Parent that it could not specify the assessments that the Student needed 
because that was the function of the evaluation group.  The Parent refused to provide 
consent for the District to conduct an initial evaluation, stating that the District was not 
proposing a comprehensive evaluation.  The Parent alleged that the District did not 
follow procedures for responding to requests for an initial evaluation or for child find.  
Additionally, the Parent alleged that the District did not follow evaluation procedures.  
The District denied the allegations. 

SCOPE OF INVESTIGATION 

The investigation was limited to a one-year time period review of whether the 
allegations made in the complaint demonstrate a violation of Part B of the IDEA, its 
implementing federal regulations, or corresponding state regulations.  Because potential 
allegations regarding the implementation of plans under Section 504 of the 
Rehabilitation Act is not encompassed in Part B of the IDEA, it did not extend to those 
issues nor did it extend outside of the one-year time period for review. 

ISSUES 

1. Did the District follow procedures for child find and responding to requests for an 
initial evaluation? 

2. Is the District following evaluation procedures, including obtaining outside medical 
information if needed in conducting the evaluation? 

LEGAL STANDARDS 

Student Suspected of Having a Disability: A district’s obligation to evaluate a student, 
either through its child find or referral processes, is triggered when the district has 
reason to suspect a disability and reason to suspect that special education services 
may be needed to address that disability.  34 CFR §300.111; WAC 392-172A-02040.  
Department of Education, State of Hawaii v. Cari Rae S., 158 F. Supp. 2d 1190, 1194 
(D. Haw 2001).  Child find activities must be calculated to reach students that have 
disabilities and need special education services regardless of the severity of their 
disability including those who may be advancing from grade to grade.  34 CFR 
§300.111; WAC 392-172A-02040.  The identification of children who have disabilities 
should be a cooperative and consultative process.  Pasatiempo v. Aizawa, 103 F.3d 
796 (9th Cir. 1996). 

Child with a Disability: A student who is eligible for special education means a child who 
has been evaluated and determined to need special education because of having a 
disability in one of the following eligibility categories: an intellectual disability, a hearing 
impairment (including deafness), a speech or language impairment, a visual impairment 
(including blindness), an emotional behavioral disability, an orthopedic impairment, 



(Citizen Complaint No. 15-19) Page 3 of 14 

autism, traumatic brain injury, other health impairment, a specific learning disability, 
deaf-blindness, multiple disabilities, or for students, three through eight, a 
developmental delay and who, because of the disability and adverse educational 
impact, has unique needs that cannot be addressed exclusively through education in 
general education classes with or without individual accommodations, and needs 
special education and related services.  34 CFR §300.8; WAC 392-172A-01035.  “Other 
health impairment” means having limited strength, vitality, or alertness, including a 
heightened alertness to environmental stimuli, that results in limited alertness with 
respect to the educational environment, that is due to chronic or acute health problems 
such as epilepsy, a heart condition, and other conditions.  WAC 392-172A-01035(2)(j). 

Referral: Any person may make a referral of a student suspected of having a disability.  
A referral may be implied when a parent informs a school that a child may have special 
needs.  In the Matter of the Lake Washington School District, OSPI Cause No. 2011-
SE-0020X (WA SEA 2011).  When a student suspected of having a disability is brought 
to the attention of school personnel, the district must document that referral.  It must 
provide the parents with written notice that the student has been referred because of a 
suspected disabling condition and that the district, with parental input, will determine 
whether the student is a good candidate for evaluation.  It must review the referral, and 
it must collect and examine existing school, medical, and other records.  The district 
must determine within 25 school days after receipt of the referral whether it will evaluate 
the student.  The district must provide the parent with written notice of its decision.  34 
CFR §300.301; WAC 392-172A-03005. 

Consent for Initial Evaluation: A district is required to obtain informed parental consent 
before conducting an initial evaluation of a student suspected of needing special 
education services.  34 CFR §300.300; WAC 392-172A-03000.  Consent means that 
the parent: has been fully informed of all information relevant to the activity for which 
consent is sought in his or her native language, or other mode of communication; 
understands and agrees in writing to the activity for which consent is sought, and the 
consent describes the activity and lists any records which will be released and to whom; 
and understands that the granting of consent is voluntary and may be revoked at any 
time.  34 CFR §300.9; WAC 392-172A-01040. 

Consent not Required: Parental consent is not required before the IEP team reviews 
existing data as part of an evaluation or reevaluation.  Parental consent is also not 
required before the administration of a test or other evaluation that is administered to all 
students unless, before the administration of the test or evaluation, consent is required 
from the parents of all students.  34 CFR §300.300; WAC 392-172A-03000. 

Initial Evaluation – Specific Requirements: The purpose of an initial evaluation is to 
determine whether a student is eligible for special education.  34 CFR §300.301; WAC 
392-172A-03005(1).  Districts must assess students in all areas related to their 
suspected disability.  The evaluation must be sufficiently comprehensive to identify all of 
the student’s needs for special education and related services, whether or not they are 
commonly linked to the disability category in which the student has been classified.  If a 
medical statement or assessment is needed as part of a comprehensive evaluation, the 
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district must obtain that statement or assessment at their expense.  34 CFR §300.304; 
WAC 392-172A-03020.  The evaluation team must document and carefully consider 
information from a variety of sources.  34 CFR §300.306; WAC 392-172A-03040. 

Evaluation Procedures: The school district must provide prior written notice to the 
parents of a student, in accordance with WAC 392-172A-05010 that describes any 
evaluation procedures the district proposes to conduct.  In completing an evaluation, the 
evaluation group, consisting of qualified professionals selected by the district, must use 
a variety of assessment tools and strategies to gather relevant functional, 
developmental, and academic information about the student.  This must include 
information provided by the parents that may assist in determining whether the student 
is or remains eligible to receive special education services, and if so the content of the 
student’s IEP, including information related to enabling the student to be involved in and 
progress in the general curriculum.  If necessary for a complete assessment, the district 
will obtain a medical assessment.  The student is assessed in all areas related to the 
suspected disability, including, if appropriate, general intelligence, academic 
performance, and communicative status.  No single test or procedures may be used as 
the sole criteria for determining the student’s eligibility or disabling condition and/or 
determining the appropriate education program for a student.  School districts must use 
technically sound instruments that may assess the relative contribution of cognitive and 
behavioral factors in addition to physical and developmental factors.  Districts must 
ensure that the assessments and evaluation materials they use are selected and 
administered so as not to be discriminatory on a racial or cultural basis and are provided 
and administered in the student’s native language in the form most likely to yield 
accurate information on what the student knows and can do academically, 
developmentally, and functionally unless it is clearly not feasible to do so.  Districts must 
further ensure that assessments are used for the purposes for which the assessments 
are valid and reliable and administered by trained and knowledgeable personnel.  The 
district must also ensure that the evaluation is sufficiently comprehensive to identify all 
of the student’s needs for special education and related services, regardless of whether 
those needs are commonly linked to the disability category used to classify the student.  
The district must also ensure that assessment tools are used that provide relevant 
information that directly assists persons in determining the education needs of the 
student.  34 CFR §300.304; WAC 392-172A-03020. 

FINDINGS OF FACT 

1. During the 2013-2014 school year, the Student attended tenth grade in a District 
high school.  The Student was not eligible for special education services during the 
school year.  However, the Student had been diagnosed with a traumatic brain injury 
(TBI) and post-concussion syndrome in 2008, with medical documentation provided 
to the District in 2008, 2012, and 2013 that recommended the Student be tested for 
special education services. 
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Timeline Begins on March 20, 2014 

2. In March 2014, the District provided the Student’s general education report card for 
the third term of the 2013-2014 school year.  The report card indicated that the 
Student had a “C-” in geometry, with the comment “habitually tardy”, an “F” in 
English, with the comment “assignments not completed or finished”, an “A-” in global 
studies, with the comment “quality of work above average”, and a “F” in biology, with 
the comment “daily skills could be improved with more effort.” 

3. In May 2014, the Student began experiencing chronic dizziness and vomiting. 

4. June 12, 2014 was the last day of the 2013-2014 school year.  The District provided 
the Student’s general education report card for the second semester of the 2013-
2014 school year.  The report card indicated that the Student had an “F” in 
geometry, a “D” in English, with the comment “did not complete reading 
requirement”, a “C” in global studies, with the comment “satisfactory progress”, and 
no credit in biology, with the comment “skills could be improved with more effort.”  
Additionally, the District provided the Student’s proficiency examination scores, 
indicating that the Student’s reading level was advanced, his writing level was 
proficient, his geometry level was below basic, and the Student had been absent for 
the biology proficiency test.  The Student’s attendance record for the 2013-2014 
school year indicated that the Student had 29.70 days of excused absences, 1.78 
days of unexcused absences, and 3.24 days of absences titled “other”, and was 
tardy for 30 class periods. 

5. Over the summer, the Student received medical treatment on several occasions for 
chronic vomiting and weight loss. 

6. September 2, 2014 was the first day of the 2014-2015 school year.  The Student 
attended eleventh grade in the same District high school.  According to the Parent, 
during the first week of school, she met with the high school assistant principal and 
two high school counselors.  The Parent expressed her concern about whether the 
Student could attend a full school day because he was experiencing persistent 
vomiting, fatigue, and stress.  The school personnel agreed that the Student could 
attend a limited school day, consisting of three classes, including a mathematics 
class designed to help students earn missing credits.  According to the Parent, she 
requested a section 504 plan for the Student at this meeting. 

7. On September 15, 2014, the Student was again treated and tested by medical 
specialists.  According to the Parent, the Student expressed that returning to school 
caused him additional stress because he was not able to keep up with his classwork. 

8. In a letter dated September 22, 2014, the Student’s pediatric neurologist referred the 
Student for consideration of whether the District should conduct an initial evaluation 
to determine the Student’s eligibility for special education services.  The pediatric 
neurologist’s letter stated that the Student had a history of TBI.  The Parent hand 
delivered the letter to the school counselor who advised her to take the letter to the 
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District student support offices.  The Parent then delivered the letter to the District’s 
student support office, filled out a questionnaire, and requested that the Student be 
evaluated for special education.  The Parent also provided the Student’s medical file 
to the District. 

9. On September 26, 2014, the school psychologist requested input about the 
Student’s performance from the Student’s three general education teachers for the 
2014-2015 school year.  The Student’s history teacher responded the same day, 
noting it was a little early to give an assessment, but stating the Student would be 
better off if he turned in all of his work.  The history teacher further stated that the 
Student had four zeros out of 12 assignments and had scored 43/50 on the first test. 

10. On September 29, 2014, the Student’s mathematics teacher responded with input 
about the Student’s performance in his classroom.  He noted that the Student was 
assigned to an “algebra retrieval” class and that it was the Student’s second time 
assigned to the class.  The mathematics teacher stated that the Student had 
completed four out of six assignments and his grades for the assignments were 
“okay” for the work actually given to the teacher.  The mathematics teacher further 
stated that the Student had scored 24/31 points on the chapter one test and had a 
current grade of “C-.”  The mathematics teacher indicated that the Student “got 
along” with peers, had “okay” self-esteem, “did and did not” follow directions and “did 
and did not” treat others respectfully. 

11. On October 1, 2014, the school psychologist spoke with the Parent on the 
telephone.  According to the school psychologist’s notes, the Parent told her that the 
Student had convulsive seizures, was vomiting, was taking multiple medications for 
his health issues, and was having anxiety attacks at school because of his medical 
difficulties.  Additionally, the Parent told the school psychologist that when it was 
noisy in class, the Student was unable to pay attention. 

12. On October 7, 2014, the school psychologist spoke on the telephone with the 
Student’s English teacher, who had not yet responded to the request for teacher 
input.  According to the psychologist’s notes, the Student’s English teacher stated 
that the Student socialized frequently and was often tardy.  Additionally, the English 
teacher stated that the Student was missing work from his absences and was not 
making up the missed work in a timely manner.  The teacher stated that she had a 
personal talk with him but he had not turned in the missing work or taken a make-up 
quiz.  The teacher stated that the class had 30 students, was quite academically 
focused, and the Student did not appear to be having any difficulties in the 
classroom environment. 

13. On October 13, 2014, the Student underwent medical treatment and his providers 
referred him for additional treatment from another medical specialist.  The following 
day, the Parent provided the District with documentation from the hospital, stating 
that the Student required surgery, and would miss school for surgery and post-
operative recovery. 
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14. On October 22, 2014, the District held a referral review meeting with the Parent, the 
school psychologist, the school counselor, and a special education teacher.  
According to the Parent, the school staff told her that based on teacher reports, 
current mathematics grades, and the Student’s performance on high school  
proficiency exams, they could not see the need to develop an individualized 
education program (IEP) for the Student.  The school staff members suggested that 
the Parent obtain noise cancelling head phones for the Student to use in class.  The 
District provided the Parent with prior written notice regarding “the Parent referral” of 
the Student.  The notice stated that although the Student had medical challenges, 
the District had decided not to evaluate the Student because the District could not 
identify a need for specially designed instruction.  The notice stated that according to 
the medical records provided by the Parent, the Student had previously been 
diagnosed with post-concussion syndrome disorder and a seizure disorder, but that 
the post-concussion disorder had been resolved, and the Student had not had 
seizures since 2006.  The notice stated, “Parent is requesting an accommodation” 
that can be addressed via a Section 504 plan.  However, according to the Parent’s 
reply to this complaint, she had made clear that she was requesting a full evaluation 
and not a section 504 plan. 

15. In November 2014, the District provided the Student’s general education report card 
for the first term of the 2014-2015 school year.  The report card indicated that the 
Student had an “F” in English, with the comment “low test and/or quiz marks”, a “B-” 
in algebra retrieval, and a “C+” in United States History. 

16. After medical appointments on November 5 and November 25, 2014, the Student’s 
cardiologist diagnosed the Student with an additional medical issue, which was the 
basis of his dizziness and vomiting. 

17. On December 15, 2014, the Student’s pediatric neurologist again wrote a letter to 
“whom it may concern”, stating that a cardiologist had recently diagnosed the 
Student with a syndrome which was manifesting as the Student’s current symptoms 
and recommending that the District conduct full psychometric testing for the Student 
to determine whether he had an underlying learning disability, given his history of 
skull fracture, epilepsy, concussion, and other conditions associated with TBI.  The 
letter also discussed the impact of these medical conditions on the Student’s ability 
to plan and organize and complete his school work.  According to the Parent, she 
hand delivered this letter to the District special education office the same day that 
she received it. 

18. The District’s winter break began on December 22, 2014 and school resumed on 
January 5, 2015. 

19. During the winter break, the Parent obtained a private evaluation of the Student at 
her expense. 

20. According to the Parent, after the winter break, the Student turned in all outstanding 
class assignments, except for one, for which he needed the teacher’s help to 
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complete, but the Student’s teacher refused to provide additional instruction for that 
assignment. 

21. On January 13, 2015, the Parent met with the Student’s private evaluator to discuss 
the evaluation report.  The evaluation summary in the report stated that the 
Student’s current issues represented the long-term consequence of his previous 
TBI.  The summary also stated that the Student demonstrated overall intellectual 
functioning in the average range, but had relative weakness in both processing 
speed and in working memory.  Additionally, the summary stated that the Student’s 
academic skills were consistent with expectations, based on his level of cognitive 
functions, with the exception of a pronounced weakness in mathematics.  The 
summary noted that qualitative difficulties existed for reading comprehension, 
particularly regarding inferential reasoning, and noted that performance on 
standardized tests did not correlate with his performance in the academic 
environment.  The summary stated that the Student demonstrated significant 
impairment in his memory functioning and his daily memory, learning, and his 
retrieval of new material was likely to show significant inconsistency and inaccuracy.  
Additionally, the summary stated that the Student demonstrated particular weakness 
in executive functions (sustaining attention, self-monitoring, organization etc.).  In 
terms of academic subjects, the summary stated the Student would likely have 
difficulty with mathematics and writing, given his difficulty with memory retrieval and 
coordinating multiple cognitive processes.  Further, the summary stated that the 
Student’s adaptive function scored in the “extremely low” range and was below his 
cognitive functioning.  The evaluation recommended that the Student receive special 
education services under the category of TBI and also recommended various 
therapeutic interventions. 

22. Also on January 13, 2015, the Student had additional medical appointments to 
address issues associated with his new diagnosis, specifically his significant 
unintended weight loss over the last eight months. 

23. On January 14, 2015, the Parent hand delivered five copies of the Student’s private 
evaluation report to the school counselor. 

24. On January 28, 2015, the Parent had a meeting with school staff, including the 
school principal, school counselor, two teachers, and the school nurse.  According to 
the Parent, the Parent discussed the Student’s private evaluation and asked that the 
Student be found eligible for special education services.  Also according to the 
Parent, she discussed her frustration that the school assistant principal continued to 
reprimand the Student about his absences, including threatening to file a truancy 
report against the Student, when the Parent had provided information that the 
Student’s absences were based on his medical issues.  The same day, the District 
created an “accommodation plan” for the Student.  The Student’s accommodations 
included allowing the Student to eat, drink, and take salt pills during class and rest in 
the nurse’s office as needed.  Accommodations also included that teachers would 
assist the Student with bullet points, confirm that the Student understood steps for 
an assignment, and could modify the Student’s assignment while allowing for 
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challenging problems. The accommodation plan also stated it was the 
Parent/Student’s responsibility to keep the daily planner updated, to organize due 
dates for assignments, and to request assignments via email when the Student was 
absent. 

25. On February 4, 2015, the District received the Parent’s written request that the 
District evaluate the Student to determine his eligibility for special education 
services.  The letter noted the Student’s ongoing diagnosis of TBI, his new 
diagnosis, and that a private evaluation had recommended special education 
services for the Student.  The same day, the District’s assistant special education 
director telephoned the Parent, introducing herself, stating that someone would be 
contacting the Parent soon to schedule a meeting, and asking the Parent to sign and 
return a mutual exchange of information form to enable a conversation with the 
neuropsychologist who completed the Student’s private evaluation. 

26. On February 5, 2015, the Parent returned the District assistant special education 
director’s telephone call but spoke with the school psychologist because the 
assistant special education director was unavailable.  According to the District’s 
notes, the school psychologist told the Parent that the District needed to contact the 
Student’s private evaluator to request Wechsler Individual Achievement Test (WIAT) 
mathematics scores, if available, and the Parent offered to ask the 
neuropsychologist about the mathematics tests, and ask about the possibility of 
those tests being conducted, if they had not already been administered.  According 
to the Parent, she then telephoned the private evaluator, relaying the District’s 
request for additional information, and the private evaluator told her that the tests 
already administered were more than adequate for the evaluation process.  
According to the Parent, she relayed this information from the private evaluator back 
to the school psychologist, who asked that the private evaluator conduct three 
additional mathematic assessments.  According to the Parent, she again telephoned 
the private evaluator, who told her that it would be unethical for the evaluator to do 
additional assessments without documentation or reimbursement and that it was the 
District’s responsibility to provide any assessments needed for the Student’s initial 
evaluation. 

27. On February 26, 2015, the Student’s private evaluator wrote another letter 
addressed “to whom it may concern”, stating that she had completed a 
comprehensive neuropsychological evaluation for the Student, and that she had 
received a telephone call from the Parent, relaying a request from the District for 
additional academic assessments in mathematics in order to determine the 
Student’s eligibility for special education services.  The letter concluded that if the 
District required additional information, the District should contact the evaluator. 

28. In February 2015, the District provided the Student’s general education report card 
for the first semester of the 2014-2015 school year.  The report card indicated that 
the Student had an “F” in English, with the comment “did not complete projects or 
assignments”, a “C” in algebra retrieval, and a “C-” in United States History. 
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29. On March 10, 2015, the District held a meeting to consider the referral for an 
evaluation of the Student’s eligibility for special education services.  Attendees 
included the Parent, the District special education director, the school principal, the 
school assistant principal, the school psychologist, and other school staff.  However, 
it does not appear that a decision was made at the meeting when the Parent was 
present.  Later that day, the school psychologist emailed the Parent, stating that the 
decision had been made to proceed with an evaluation based on the Parent’s 
February 4, 2015 referral.  The email further stated, “[T]he team determined that 
ruling out the need for specially designed instruction is preferable.”  The email 
included an attachment with three documents: a prior written notice; a general list of 
evaluation instruments; and a form requesting the Parent’s consent for an initial 
evaluation.  The prior written notice stated that the District was proposing to evaluate 
the Student for special education because the Student’s “team determined that 
ruling out the need for specially designed instruction as provided by special 
education is a better option” than not evaluating the Student.  Additionally, under 
“description of each procedure, test, record, or report we used or plan to use as the 
basis for taking this action,” the notice stated: 

Review of records, interview, skilled classroom observation, standardized 
adaptive assessments on the ABAS-II or Vineland, standardized academic 
assessments on the WJIII (reading, written language, math) and/or the WIAT 
III (math, written language). 

The consent form for the initial evaluation specified that the District would assess the 
Student in the areas of adaptive, observation, and academic.  Also on March 10, 
2015, the Parent responded to the school psychologist, via email, asking about the 
language in the email and the prior written notice.  The Parent stated that the 
wording suggested that the District was using the evaluation process to show that 
the Student did not need specially designed instruction, which appeared to be 
predetermination by the District. 

30. On March 12, 2015, the District provided an “updated” prior written notice, based on 
the Parent’s concerns about the language in the previous notice.  The updated 
notice stated, “The team determined that a better option is to conduct an evaluation 
to obtain additional data that would aid an informed decision to determine the need 
for special education services.”  The language describing the tests to be used to 
make an eligibility determination did not change. 

31. On March 19, 2015, the Parent returned the consent form to the District, indicating 
that she could not consent to the Student’s evaluation without the District informing 
her of the test instruments that the District would use.  On the portion of the form 
providing an opportunity to suggest needed areas for assessment, the Parent wrote 
that the District should determine the effects of TBI on the Student’s educational 
functions by including a neurological assessment, and the District should determine 
the effects of the Student’s new diagnosis on his ability to access the educational 
environment, by including medical assessments.  Additionally, the Parent wrote that 
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the District should consider a functional behavior assessment and the Student’s post 
school transition needs. 

32. Also on March 19, 2015, the Parent filed this complaint. 

33. On March 24, 2015, the District special education director telephoned the Parent to 
talk with her about the list of evaluation instruments that accompanied the prior 
written notice.  The Parent stated that some of the evaluation instruments listed were 
outdated and others were used recently for the Student’s private evaluation.  The 
special education director told the Parent that this was only the list of assessments 
the District could use, and were not necessarily the assessments that the District 
would actually conduct.  The District special education director told the Parent that 
the list was part of the state’s standardized consent form, which every parent 
received when the District proposed to evaluate a student.  The Parent asked for a 
list of the test instruments that the District intended to use to evaluate the Student.  
The District special education director stated that it was up to the evaluation team to 
determine what specific assessments to use after the evaluation team obtained 
written consent from the Parent. 

34. On March 25, 2015, the District special education director again telephoned the 
Parent, leaving the Parent a voicemail message stating that the District was ready to 
evaluate the Student, but could not do so without the Parent’s written consent. 

35. On March 27, 2015, the District special education director emailed the Parent 
regarding the testing for the Student stating, “Per the prior written notice the 
evaluation team may use the following: review of records (this will include the reports 
you shared with us such as health records, the [private evaluation] etc.), skilled 
classroom observation, interview, adaptive assessments such as the ABAS-II 
(Adaptive Behavior Assessment System) or Vineland Adaptive Behavior Scales, 
standard academic assessments (reading, written language, and/or math) on the 
Woodcock Johnson Achievement-3rd edition and/or the WIAT III (Weschler Individual 
Achievement Test).”  The District special education director stated that once the 
District received the Parent’s written permission, the evaluation team could review 
the information to determine eligibility.  Additionally, the District special education 
director included brief descriptions of the assessments from two different adaptive 
assessment websites, regarding the adaptive tests “that may be used.” 

36. On April 1, 2015, the District special education director left another voicemail 
message for the Parent, stating that trying to communicate via email was not 
working, and she suggested meeting in person.  The District special education 
director stated that she really wanted to answer the Parent’s questions, but she 
could not make evaluation decisions without the evaluation team and without the 
Parent’s written consent. 

37. As of April 2, 2015, the Student’s attendance record for the 2014-2015 school year 
indicated that the Student had 41.41 days of excused absences from school, 2.03 
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days of unexcused absences, 2.25 days of absences for “other” reasons, and was 
tardy for 22 class periods. 

38. On April 8, 2015, the District had a telephone conversation with the Parent.  
According to the District, it was explained that the District would consider and use all 
information, records, Parent input, and previous testing results to make an informed 
decision regarding the evaluation for special education services. 

CONCLUSIONS 

1. The District’s documentation does not substantiate that the District followed 
procedures for responding to the Parent’s requests for an initial evaluation.  When a 
district receives a referral, the district must document that referral, and provide the 
parents with written notice that the student has been referred because of a 
suspected disabling condition.  Next, the district must review the referral, collect and 
examine existing school, medical, and other records, and determine, within 25 
school days after receipt of the referral, whether it will evaluate the student.  Within 
the timeline for this complaint, the District received three written referrals for the 
Student to be evaluated.  After receiving a referral from the Student’s pediatric 
neurologist on September 22, 2014, the District collected information from the 
Student’s current teachers, but the District failed to consider the information provided 
by the Parent regarding the Student’s unique needs, and the medical diagnosis of 
TBI, which is a recognized eligibility category under the IDEA.  Additionally, the 
District relied on the Student’s performance on standardized testing to dismiss the 
Student’s eligibility, despite evidence of possible adverse educational impact 
stemming from the Student’s TBI, including being too ill to complete assignments, 
poor grades, and inability to stay focused or organized.  Regarding the Student’s 
next referral on December 15, 2014, the District failed to acknowledge or respond to 
the referral.  Regarding the Student’s February 4, 2015 referral for initial evaluation, 
after the Parent had obtained a private evaluation for the Student, the District agreed 
to evaluate the Student, but appeared to do so with the predetermined conclusion 
that the Student was not eligible for special education services.  In addition to 
referral procedures issues, the District’s documentation does not substantiate that 
the District met its child find obligation.  The District’s child find obligation should 
have been triggered under the circumstances, which included the Student’s failing 
grades, his significant unintended weight loss over eight months, and numerous 
excused absences. 

2. The District’s documentation also did not substantiate that it followed initial 
evaluation/consent procedures.  Here, the District’s response to the Parent’s request 
for an initial evaluation concerned and confused the Parent, to such an extent that 
she may not have been in a position to provide informed consent.  While the District 
has corrected its original prior written notice, the language in the original notice 
provided legitimate concerns that the District had predetermined the evaluation 
decision, and was evaluating only “to rule out” the provision of special education 
services.  Although the Parent believed that the District must specifically identify the 
assessments to be used for the Student’s evaluation, that is not the requirement 
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under the IDEA, and the District did not violate procedures in this regard.  However, 
the District did not follow the required procedures for reviewing existing data to 
determine what additional assessments would be required before seeking the 
Parent’s consent to conduct the additional assessments.  Although districts must 
seek informed written consent from parents before proceeding with additional 
assessments, parental consent is not required before reviewing existing data to 
determine the need for additional assessments.  The sequence of seeking consent 
before determining what additional data was required to be reviewed further 
confused the Parent.  This is especially true given the Parent’s experience of the 
District ignoring or overlooking the information she had previously provided to it.  
Finally, the District, not the Parent, must ensure that the evaluation is sufficiently 
comprehensive, and it was not appropriate for the District to request that the 
Student’s private evaluator conduct additional tests as part of the referral process for 
which the District is obligated to complete. 

CORRECTIVE ACTIONS 

On May 29, 2015, July 1, 2015, and September 11, 2015, the District will provide OSPI 
with documentation that the District has completed the following corrective actions. 

STUDENT SPECIFIC: 
1. By or before May 25, 2015, the Student’s evaluation group, consisting of qualified 

professionals, will meet with the Parent and review existing data on the Student, 
including the Student’s private evaluation and classroom based data, to determine 
whether the District needs additional data to conduct an evaluation of the Student.  If 
the evaluation group determines it needs additional data, the District will immediately 
seek informed, written consent from the Parent, specifying the areas for which the 
District plans to assess the Student.  Given the lost time when the District did not 
respond to the second referral, if the Parent provides consent for the evaluation by 
or before May 29, 2015, the District will expedite its evaluation of the Student, 
conduct the appropriate assessments, and hold an eligibility meeting no later than 
June 25, 2015.  If the Parent refuses to consent, the District will inform OSPI 
immediately.  If the District determines that the Student is eligible, the IEP team, 
including the Parent, will develop an IEP within 30 days of the eligibility 
determination and determine whether the Student requires any compensatory 
services as a result of the District’s failure to respond to follow referral, child find, 
and initial evaluation procedures.  By July 1, 2015, the District will provide OSPI with 
a copy of the Student’s evaluation report, any meeting notes, any IEP, including 
transition components, and a copy of the prior written notices provided to the Parent. 

DISTRICT SPECIFIC: 
1. The District will draft written guidance to staff, addressing the District’s child find 

duty, responding to requests for an initial evaluation, and the required evaluation 
procedures, including a review of existing data prior to determining the need for 
additional assessments.  By May 29, 2015, the District will provide OSPI with a draft 
of the guidance for review.  By June 15, 2015, OSPI will provide feedback to the 
District, including any potential revisions, if necessary.  By or before September 11, 
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2015, the District will provide OSPI with documentation that it has communicated the 
guidance to special education staff. 

The District will submit a completed copy of the Corrective Action Plan (CAP) Matrix 
documenting the specific actions it has taken to address the violations and will attach 
any other supporting documents or required information. 

NOTE: The district may request an electronic version of the matrix by e-mailing Thinh 
Le at Thinh.Le@k12.wa.us. 

Dated this ____ day of May, 2015 

Douglas H. Gill, Ed. D. 
Assistant Superintendent 
Special Education 
PO BOX 47200 
Olympia, WA 98504-7200 

THIS WRITTEN DECISION CONCLUDES OSPI’S INVESTIGATION OF THIS 
COMPLAINT 

IDEA provides mechanisms for resolution of disputes affecting the rights of special 
education students.  This decision may not be appealed.  However, parents (or adult 
students) and school districts may raise any matter addressed in this decision that 
pertains to the identification, evaluation, placement, or provision of FAPE to a student in 
a due process hearing.  Decisions issued in due process hearings may be appealed.  
Statutes of limitations apply to due process hearings.  Parties should consult legal 
counsel for more information about filing a due process hearing.  Parents (or adult 
students) and districts may also use the mediation process to resolve disputes.  The 
state regulations addressing mediation and due process hearings are found at WAC 
392-172A-05060 through 05075 (mediation) and WAC 392-172A-05080 through 05125 
(due process hearings.) 
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