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SPECIAL EDUCATION CITIZEN COMPLAINT (SECC) NO.  15-10 

PROCEDURAL HISTORY 

On February 23, 2015, the Office of Superintendent of Public Instruction (OSPI) 
received a Special Education Citizen Complaint from an individual (Complainant) 
regarding her child and other students who attend elementary school in the Seattle 
School District (District).  The Complainant’s child is a student at the elementary school.  
The Complainant alleged that the District violated the Individuals with Disabilities 
Education Act (IDEA), or a regulation implementing the IDEA, with regard to the 
education of students who attend the Access program or were assigned to a program 
for students with emotional/behavioral disabilities (EBD) at the elementary school.  On 
February 25, 2015, OSPI received additional information from the Complainant, which 
included a request that parents of four other students who participate in the Access 
program or EBD programs at the elementary school also receive information related to 
this complaint. 

On February 26, 2015, OSPI acknowledged receipt of this complaint and forwarded a 
copy of it to the District Superintendent on the same day.  The District was asked to 
respond to the allegations made in the complaint. 

On March 5, 2015, OSPI received a list of students who attend the Access program or 
program for students with emotional/behavioral disabilities at the elementary school.  As 
a result, on March 10, 2015, OSPI asked the District to provide additional student 
specific information along with the District’s response. 

On March 11, 2015, OSPI granted the District an extension of time to submit its 
response.  The District agreed to provide some of the documentation requested by 
OSPI prior to the new response due date on March 27, 2015. 

On March 20, 2015, OSPI received information from the District and the information was 
forwarded to the Complainant and other parents on the same day.  All student 
personally identifiable information was removed, in addition to personal information 
regarding staff members identified in the documentation. 

On March 27, 2015, OSPI received the District’s response to the complaint and 
forwarded it to the Complainant and other parents on March 30, 2015.  All student 
personally identifiable information was removed, in addition to personal information of 
staff members identified in the documentation.  The Complainant was invited to reply 
with any information she had that was inconsistent with the District’s information. 

On April 1, 2015, OSPI received additional information from the District regarding a 
specific student.  The information was forwarded to the student’s parents. 

On April 6, 2015, the Complainant requested an extension of time to submit her reply 
and OSPI granted the extension. 
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On April 7, 2015, the OSPI complaint investigator conducted a site visit and conducted 
staff interviews. 

On April 7, 2015, OSPI received information from the District and the information was 
forwarded to the Complainant and other parents on April 8 and April 9, 2015.  All 
student personally identifiable information was removed. 

On April 13, 2015, OSPI received information from one of the parents receiving 
information regarding the complaint.  The information was forwarded to the District on 
April 16, 2015. 

On April 15, 2015, OSPI received the Complainant’s reply.  The information was 
forwarded to the District on April 16, 2015. 

OSPI considered all of the information provided by the Complainant, other parents, and 
the District as part of its investigation.  It also considered the information received and 
observations made by the complaint investigator during the site visit/interviews. 

OVERVIEW 

During the 2014-2015 school year, the District elementary school operated an “Access” 
program for students eligible for special education under the category of Autism.  
Additionally, the elementary school operated a primary and intermediate program for 
students eligible for special education under the category of emotional behavioral 
disability (EBD).  Near the beginning of the school year, the primary EBD program 
teacher was injured in a car accident and as result, was not able to return to work on a 
full-time schedule for several weeks.  During that time period, multiple substitute 
teachers, when available, filled in for the EBD teacher.  In October 2014, the Access 
program teacher took a leave of absence and with the exception of a few days in 
January 2015, did not return to work for the remainder of the school year.  During that 
time period, several substitute teachers, when available, filled in for the Access teacher.  
In February 2015, a permanent substitute was hired to teach the Access program.  Also 
during the school year, some of the instructional assistants (IAs) who worked in the 
Access program and EBD program were absent on multiple occasions.  Substitute IAs 
were available during some of that time period. 

The Complainant alleged that the District failed to provide instructional aide support for 
students in the Access program and EBD program during the 2014-2015 school year 
that were consistent with the students’ IEPs.  The Complainant also alleged that the 
District failed to provide specially designed instruction for students in the Access 
program and EBD program consistent with their IEPs during the 2014-2015 school year.  
The District admitted that it did not consistently provide instructional aide support for 
students in the Access program and EBD program, due to staffing shortages.  The 
District also admitted that due to the staffing shortages, students in the Access program 
and EBD program were not consistently provided with specially designed instruction as 
stated in their IEPs.  To address these failures, the District proposed providing 
compensatory services for the affected students during the summer of 2015.  The 
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District also proposed conducting a review of the affected students’ IEPs to address any 
issues with the actual delivery of services. 

ISSUES 

1. Is the District providing aide support for students in the Access program and 
program for students with emotional behavioral disabilities consistent with their 
individualized education programs (IEPs) during the 2014-2015 school year? 

2. Is the District providing specially designed instruction in the Access program and 
program for students with emotional behavioral disabilities consistent with their IEPs 
during the 2014-2015 school year? 

LEGAL STANDARDS 

IEP Implementation: At the beginning of each school year, each district must have in 
effect an individualized education program (IEP) for every student within its jurisdiction 
who is eligible to receive special education services.  A school district must develop a 
student’s IEP in compliance with the procedural requirements of the IDEA and state 
regulations.  34 CFR §300.320 through §300.328; WAC 392-172A-03090 through 392-
172A-03115.  It must also ensure it provides all services in a student’s IEP, consistent 
with the student’s needs as described in that IEP.  The initial IEP must be implemented 
as soon as possible after it is developed.  Each school district must ensure that the 
student’s IEP is accessible to each general education teacher, special education 
teacher, related service provider, and any other service provider who is responsible for 
its implementation.  34 CFR §300.323; WAC 392-172A-03105. 

Supplementary Aids and Services: Supplementary aids and services means aids, 
services, and other supports that are provided in general education classes or other 
education-related settings to enable students eligible for special education to be 
educated with nondisabled students to the maximum extent appropriate in accordance 
with the student’s least restrictive environment.  34 CFR §300.42; WAC 392-172A-
01185.  A student’s IEP must include a statement of the supplementary aids and 
services to be provided to the student or on behalf of the student.  34 CFR §300.320; 
WAC 392-172A-03090. 

Compensatory Education: A state educational agency is authorized to order 
compensatory education through the special education citizen complaint process.  
Letter to Riffel, 34 IDELR 292 (OSEP 2000).  Compensatory education is an equitable 
remedy that seeks to make up for education services a student should have received in 
the first place, and aims to place the student in the same position he/she would have 
been, but for the school district’s violations of the IDEA.   R.P. ex rel. C.P. v. Prescott 
Unified Sch. Dist., 631 F.3d 1117, 56 IDELR 31, (9th Cir. 2011).  There is no 
requirement to provide day for day compensation for time missed.  Parents of Student 
W. v. Puyallup School District No. 3, 31 F.3d 1489, 21 IDELR 723 (9th Cir. 1994).  The 
award of compensatory education is a form of equitable relief and the IDEA does not 
require services to be awarded directly to the student.  Park v. Anaheim Union School 
District, 444 F.3d 1149, 45 IDELR 178 (9th Cir. 2006). 
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FINDINGS OF FACT 

1. During the 2014-2015 school year, a District elementary school operated two special 
education programs: an “Access” program for students who were eligible for special 
education under the category of Autism; and a program for students who were 
eligible for special education under the category of emotional behavioral disability 
(EBD).  The EBD program was organized into two sections, primary and 
intermediate.  The primary EBD program included students in kindergarten through 
second grade.  The intermediate EBD program included students in third through 
fifth grade.  The Access program included students in kindergarten through fifth 
grade. 

2. According to the District’s documentation, at the beginning of the 2014-2015 school 
year, there were 10 students in the elementary school’s Access program.  One 
student later transferred out of the District.  Students in the Access program are 
taught by a special education teacher (Access teacher) with assistance from three 
instructional assistants (IAs).  The Access program model is designed so that 
participating students spend at least part of their school day in a general education 
classroom with their same grade peers.  The students also spend time in the Access 
program special education classroom where they are to receive specially designed 
instruction to address social/behavior skills as provided for in their individualized 
education program (IEPs).  Additionally, some students in the Access program had 
IEPs that provided for specially designed instruction in adaptive skills, pre-
academics, or other academic areas (i.e. math or reading), which were also to be 
delivered in the Access program special education classroom.1  Services provided in 
a special education classroom are referred to as “pull-out” services.  In addition, 
some students in the Access program had IEPs that provided for specially designed 
instruction in various service areas to be delivered in their general education 
classrooms by a special education teacher or an IA.  These services are referred to 
as “push-in” services.  Some students in the Access program also had IEPs that 
provided for support from an IA in the general education classroom.  One student 
(Student 3 discussed below) in the Access program had an IEP, which provided for 
1:1 IA support throughout the student’s school day. 

3. As part of its investigation, OSPI reviewed the IEPs of 5 students who participate in 
the Access program.  Those students are discussed below: 

• Student 1 – Student 1’s IEP in place at the beginning of the 2014-2015 school 
year was developed in April 2014.  The IEP included annual goals in adaptive 
skills, social/behavior skills, communication, and fine motor.  The IEP provided 
for the following specially designed instruction and related services to be 
delivered in a special education setting: 

                                                           
1 According to information obtained during OSPI’s interview with school staff, there are 2 
students in the Access program or EBD program who receive specially designed instruction in 
academics from the elementary school special education resource room teacher in the special 
education resource classroom. 
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• Social/Behavior – 180 minutes per week (60 minutes 3 times weekly) 
• Communication – 90 minutes per month (30 minutes 3 times monthly) 
• Occupational Therapy – 30 minutes per week 

Additionally, the IEP provided for 30 minutes per week of specially designed 
instruction in adaptive skills to be delivered in a general education setting by a 
special education teacher.  The IEP also provided for 80 minutes per day of 
classroom support to be provided by an IA in a general education setting.  The 
IEP indicated progress reporting would be provided on a trimester basis. 

• Student 2 – Student 2’s IEP in place at the beginning of the 2014-2015 school 
year was developed in February 2014.  The IEP included annual goals in 
communication and social/behavior skills.  The IEP provided for the following 
specially designed instruction to be delivered in a special education setting: 

• Communication – 180 minutes monthly (30 minutes 6 times monthly) 
• Social/Behavior – 600 minutes weekly (60 minutes 10 times weekly) 

Additionally, the IEP provided for 150 minutes per day of classroom support 
provided by an IA in a general education setting, and an occupational therapy 
consultation for 10 minutes once per month.  The IEP indicated progress 
reporting would be provided on a trimester basis. 

• Student 3 – Student 3’s IEP in place at the beginning of the 2014-2015 school 
year was developed in December 2013.  The IEP included annual goals in 
adaptive skills, communication, and social/behavior.  The IEP provided for the 
following specially designed instruction and related services to be delivered in a 
special education setting: 

• Adaptive Skills – 180 minutes per week (60 minute 3 times weekly) 
• Communication – 180 minutes monthly (30 minutes 6 times monthly) 
• Social/Behavior – 60 minutes per week 
• Occupational Therapy – 15 minutes per week 

Additionally, the IEP provided for 10 minutes per week of occupational therapy in 
a general education setting.  The IEP also provided for 1,850 minutes per week 
of one-on-one support provided by an IA in all educational settings.  The IEP 
indicated progress reporting would be provided on a trimester basis. 

• Student 4 – Student 4’s IEP in place at the beginning of the school was 
developed in February 2014 and amended in June 2014.  The amended June 
2014 IEP contained annual goals in communication, math, reading, writing, and 
social/behavior.  The IEP provided for the following specially designed instruction 
in a special education setting: 

• Communication – 90 minutes monthly (30 minutes 3 times per month) 
• Math – 150 minutes per week (30 minutes 5 times weekly) 
• Reading – 60 minutes per week (30 minutes 2 times weekly) 
• Writing – 60 minutes per week (30 minutes 2 times weekly provided by an IA) 
• Social/behavior – 180 minutes per week (60 minutes 3 times weekly) 
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The IEP also stated that as an accommodation, Student 4 would receive 
“supplementary aides and services: social skills instruction second step” in the 
general education classroom twice weekly.  The IEP indicated progress reporting 
would be provided on a trimester basis. 

• Student 5 – Student 5’s IEP in place at the beginning of the 2014-2015 school 
year was developed in April 2014 and then amended later in April 2014.  The 
amended IEP included annual goals in communication, pre-academics, and 
social/behavior.  The IEP provided for the following specially designed instruction 
in a special education setting: 

• Communication – 90 minutes monthly (30 minutes 3 times per month) 
• Social/behavior – 180 minutes per week (60 minutes 3 times weekly) 

The IEP also provided for 300 minutes per week (30 minutes 10 times weekly) of 
specially designed instruction in pre-academics in a general education setting 
provided by an IA.  The IEP indicated progress reporting would be provided on a 
trimester basis. 

4. Also during the 2014-2015 school year, 5 students participated in the EBD primary 
program.  The primary program is taught by a special education teacher (EBD 
primary teacher) with assistance from two IAs.  According to the District’s response 
to this complaint, the students participating in the primary EBD program spend the 
majority of their school day in the special education classroom with students 
spending limited amounts of time in a general education classroom, depending on 
their individual needs.  The District also provided information that when students in 
the EBD program demonstrate progress, and need less behavioral support in the 
special education classroom, they are integrated into the general education setting.  
Typically, the students’ IEPs are not amended to reflect these changes. 

5. As part of the investigation, OSPI reviewed the IEPs of 2 students who participate in 
the EBD primary program.  Those students are discussed below: 

• Student 6 – Student 6’s initial IEP began in October 2014.  The IEP contained 
annual goals in social/behavior skills.  The IEP provided for 400 minutes per 
week (80 minutes 5 times weekly) of specially designed instruction in 
social/behavior skills in a special education setting provided by a special 
education teacher.  The IEP also provided for 15 minutes per week of 
occupational therapy as a related service.  The IEP indicated progress reporting 
would be provided on a trimester basis. 

• Student 7 – Student 7’s IEP in place at the beginning of the 2014-2015 school 
year was developed in December 2013.  The IEP included annual goals in 
communication, pre-academics, and social/behavior skills.  The IEP provided for 
the following specially designed instruction in a special education setting: 

• Communication – 90 minutes monthly (30 minutes 3 times per month) 
• Pre-academics – 150 minutes per week (30 minutes 5 times weekly) provided by 

an IA 
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• Social/behavior – 450 minutes per week (90 minutes 5 times weekly) 

The IEP also provided for 300 minutes per week (60 minutes 5 times weekly) of 
pre-academics to be delivered in a general education setting by a special 
education teacher.  The IEP noted Student 7 would have access to his general 
education peers during his school day with support from an IA.  The IEP 
indicated progress reporting would be provided on a trimester basis. 

6. Additionally, during the 2014-2015 school year, 9 students participated in the EBD 
intermediate program.  The special education EBD intermediate program classroom 
is taught by a special education teacher (EBD intermediate teacher) with assistance 
from two IAs.  According to the District’s response to this complaint, students in the 
intermediate EBD program spend the majority of their school day in a general 
education setting with their same grade peers.  The students receive push-in 
services in the general education setting dependent upon their IEPs.  The students 
also receive pull-out services in the special education classroom.  As part of the 
investigation, OSPI reviewed the IEPs of 5 students who participate in the EBD 
intermediate program.  Those students are discussed below: 

• Student 8 – Student 8’s IEP in place at the beginning of the 2014-2015 school 
year was developed in December 2013.  The IEP included annual goals in 
adaptive/life skills, fine motor, and social/behavior skills.  The IEP provided for 
the following specially designed instruction and related services in a special 
education setting: 

• Social/behavior – 1,000 minutes per week (200 minutes 5 times weekly) 
• Occupational therapy – 45 minutes per week 

The IEP also provided for 375 minutes per week of specially designed instruction 
in adaptive/life skills to be delivered in a general education setting by an IA.  The 
IEP indicated progress reporting would be provided on a trimester basis. 

• Student 9 – Student 9’s IEP in place at the beginning of the 2014-2015 school 
year was developed in April 2014 and then amended in June 2014.  The 
amended IEP included annual goals in reading, writing, social/behavior, and 
study/organizational skills.  The IEP provided for the following specially designed 
instruction to be delivered in a general education setting: 

• Reading – 200 minutes per week provided by a special education teacher 
• Study/organizational skills – 150 minutes per week provided by a special 

education teacher 
• Writing – 225 minutes per week provided by a general education teacher 

The IEP also provided for 450 minutes per week of specially designed instruction 
in social/behavior to be delivered in a special education setting by a special 
education teacher.  The IEP indicated progress reporting would be provided on a 
trimester basis. 
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• Student 10 – Student 10’s IEP in place at the beginning of the 2014-2015 school 
year was developed in September 2013.  The IEP provided for 60 minutes per 
week of specially designed instruction in social/behavior skills to be delivered in a 
special education setting by a special education teacher.  The IEP also provided 
for 45 minutes per week of specially designed instruction in social/behavior skills 
to be delivered in a general education by a special education teacher.  
Additionally, the IEP provided for 75 minutes per week of instructional support 
from an IA in a general education setting. 

Near the end of September 2014, Student 10’s annual IEP was developed.  The 
September 2014 IEP included annual goals in social/behavior.  The IEP provided 
for 90 minutes per week of specially designed instruction in social/behavior to be 
delivered in a special education setting by a special education teacher.  The IEP 
also provided for 45 minutes per week of specially designed instruction in 
social/behavior to be delivered in a general education by a special education 
teacher.  Additionally, the IEP continued to provide for 75 minutes per week of 
instructional support from an IA in a general education setting.  The IEP indicated 
progress reporting would be provided on a trimester basis. 

• Student 11 – Student 11’s IEP in place at the beginning of the 2014-2015 school 
year was developed in February 2014.  The IEP included annual goals in 
communication and social/behavior.  The IEP provided for the following specially 
designed instruction in a special education setting: 

• Communication – 90 minutes per month (30 minutes 3 times monthly) 
• Social/behavior – 300 minutes per week (60 minutes 5 times weekly) 

The IEP indicated progress reporting would be provided on a trimester basis. 

• Student 12 – Student 12’s IEP in place at the beginning of the 2014-2015 school 
year was developed in April 2014.  Although Student 12’s June 2012 evaluation 
report recommended services in the areas of communication, math, reading, 
writing, and social behavior, the April 2014 IEP did not include annual goals in 
reading or writing.  Instead, the April 2014 IEP only included annual goals in 
communication, math, and social/behavior.  The IEP also provided for the 
following specially designed instruction in a special education setting: 

• Communication – 90 minutes per month (30 minutes 3 times monthly) 
• Social/behavior – 225 minutes per week (45 minutes 5 times weekly) 

The IEP also provided for 225 minutes per week of specially designed instruction 
in math to be delivered by a general education teacher in a general education 
setting.  The IEP indicated progress reporting would be provided on a trimester 
basis. 

7. The District’s 2014-2015 school year began on September 3, 2014. 

8. On September 5, 2014, the Access teacher was absent and her position was filled 
by a substitute teacher. 
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9. On September 8, 2014, the EBD primary teacher was injured in a car accident.  As a 
result, the primary teacher was absent from work September 9-15, 2014.  The 
teacher was also absent several others days that month. 

10. On September 10, 2014, the elementary school principal emailed the school staff, 
informing them of the EBD primary teacher’s car accident and that the primary 
teacher would be absent from work for a few days.  The principal also stated that for 
the past two days, there had been the same substitute teacher for the EBD primary 
program, but there would be another substitute teacher starting on September 11, 
2014.  However, due to a new student in the EBD primary program who had “lots of 
needs” the substitute EBD primary teacher was actually being used to fill in for the 
Access teacher, while the Access teacher worked with the new student in the EBD 
primary program.  The principal also stated that there had been a substitute 1:1 IA 
for Student 3 the day before, but that substitute had now taken a long term position 
at another school.  The principal stated that because the school was “working toward 
fading out” the 1:1 IA based on Student 3’s needs, the school had decided not to 
replace the previous 1:1 IA, because the new 1:1 IA would be out of a job in 
December 2014. 

11. The District’s documentation reflects that during the 2013-2014 school year, Student 
3’s IEP team discussed “fading out” Student 3’s 1:1 IA.  However, this decision was 
not documented in a prior written notice, and Student 3’s December 2013 IEP was 
not amended to reflect a reduction in 1:1 support services during the 2014-2015 
school year. 

12. On September 12, 2014, Student 8’s mother emailed the EBD intermediate teacher, 
asking for information regarding how much time Student 8 spent in the EBD 
intermediate special education classroom versus the amount of time Student 8 spent 
in his general education classroom.  On September 16, 2014, the EBD intermediate 
teacher responded that Student 8 had not been spending any time in the special 
education classroom “thus far.” 

13. On September 16, 2014, one of the elementary school IA’s emailed the Access 
program teacher and the EBD primary teacher regarding proposed times for “social 
groups” for students in the Access program and EBD program who were in 
kindergarten through second grade. 

14. According to the District, “social groups” and “lunch bunches” were groups created 
by the Access teacher or EBD teachers in order to provide students in the Access 
program or EBD program with specially designed instruction in the area of 
social/behavior skills development. 

15. The District’s documentation includes a meeting agenda for the elementary school 
special education department, dated September 17, 2014.  The agenda noted that 
the special education staff would review student schedules and “highlight times 
students need a high level of support,” and “circle” times that would be good for 
students to participate in pull out groups or check-ins.  Additionally, the staff would 
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discuss the roles of the IA’s and their responsibilities, which the agenda noted was a 
“work in progress”. 

16. Also on September 17, 2014, the Access teacher emailed the elementary school 
general education teachers and copied the EBD program teachers and assistant 
principal on the email.  The Access teacher stated that she had included the current 
IA support schedule for students in special education.  The schedule was meant to 
be flexible based on student need, with shared resources across programs.  The 
Access teacher asked that the teachers review the schedule and provide feedback 
about how the in-class IA support was going.  Specifically, the Access teacher asked 
“what was going well, time you have support and do not need it, times you do not 
have support and could us it, and 3 times that would work for pull-out academic 
[services] or social groups.” 

17. According to the District, due to the elementary school’s lack of substitute IAs, the 
usual system of providing IA support was changed during the 2014-2015 school 
year.  Under the previous system, the three IAs who worked in the Access program 
provided support or specially designed instruction to students in the Access program 
when the students participated in their general education classes.  Likewise, the two 
IAs assigned to the EBD primary program provided support or specially designed 
instruction to students in the EBD primary program and the two IA’s assigned to the 
EBD intermediate program provided support or specially designed instruction to 
students in the EBD intermediate program when the students participated in their 
general education classes.  Under the new support system, the seven IAs were 
assigned to support students in both the Access program and EBD program 
depending upon the students’ grade levels or “grade bands.”  For example, two IAs 
were assigned to provide support or specially designed instruction in the general 
education setting for all students in the Access program and EBD primary program 
who were in kindergarten and first grade. 

18. On September 22, 2014, one of the IA’s that worked in the EBD intermediate 
program was put on administrative leave through November 10, 2014.  During that 
time period, there were 34 school days.   A substitute IA was present for 25 of the 34 
school days.  According to the District, when a substitute IA was not available, the 
elementary school assistant principal would fill in to support students at the 
beginning of the day and in their general education classes. 

19. On September 23, 2014, the Access teacher emailed Student 3’s mother, informing 
her that the position for the 1:1 IA that supported Student 3 was currently unfilled 
and that there were “random subs and at times no one” filling the IA position.  The 
Access teacher stated that for the past couple days, there had been a familiar 
substitute IA, but that substitute would not be returning. 

20. On September 24, 2014, Student 4’s general education teacher emailed the Access 
teacher, asking how to get Student 4 set up to start receiving his specially designed 
instruction in math, reading, and writing.  The general education teacher asked if she 
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should contact the elementary school’s special education resource room teacher 
(resource teacher) about the services.  In response, the Access teacher stated that: 

Currently all of our special education support is out in the classrooms as we develop 
pull-out schedules.  One challenge we have is that the IA [that] is assigned to 
support [Student 4] is a sub position which has been filled by 3 different people and 
not filled at other times.  [A substitute IA] was in the position the past couple of days 
and will not be returning tomorrow…Once we have the schedule in place, [Student 4] 
will receive about 60 minutes 3 times a week of pull-out support in social skills, and 
60 minutes once a day in academics but no in class support.  In the meantime, he is 
receiving his minutes in the context of the classroom. 

The Access teacher then sent a second email, stating that sometimes the IA 
substitute position went unfilled, which impacted the school’s ability to serve 
students. 

21. Also on September 24, 2014, the Access teacher emailed the elementary school 
staff, the District substitute office, and a District special education program specialist 
(District program specialist), informing them that three IA positions were unfilled that 
day.  The Access teacher stated that the special education department was doing its 
best to cover, but the lack of IA’s would impact student support.  In response, the 
District program specialist stated that he was sorry to hear about the situation and 
asked that the school manage the best they could. 

22. On September 25, 2014, the Access teacher emailed several general education 
teachers at the elementary school and copied the EBD program teachers and 
assistant principal.  The Access teacher stated that on September 26, 2014, the first 
weekly “lunch bunch social group” would take place.  The group would run from 
11:20-1:30 with the understanding that students will come and go at slightly different 
times based on their individual general education classroom schedule.  The goal 
was for students to leave and return to class during natural transitions.  The Access 
teacher asked that the general education teachers let her know if the times she 
listed for the students to arrive and leave did not occur with natural transitions.  The 
“lunch bunch” was to include four students from the Access Program, one student 
from the EBD primary program, and one student from the EBD intermediate 
program. 

23. On September 25, 2014, the Access teacher sent another email to school staff, the 
District program specialist, and the District substitute office, stating that two IA’s 
positions were unfilled that day.  The Access teacher asked what the next steps 
were to ensure students and staff had the support they needed to be safe.  In 
response, the school principal forwarded the Access teacher’s email to her District 
supervisor and the District’s human resources department.  Also in response to the 
Access teacher’s email, Student 3’s general education teacher emailed the District 
program specialist.  The general education teacher stated that she understood the 
program specialist did not have direct control over the number of available 
substitutes, but she wanted to reiterate how crucial it was to have qualified staff to fill 
the IA positions starting the next day.  The general education teacher stated that 
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Student 3 was supposed to have a 1:1 IA and that the school year had started with 
the goal of having Student 3 become more independent in the classroom 50% of the 
time.  However, the constant turnover in substitutes, and on some days the lack of a 
substitute, meant Student 3’s needs were not being met.  Because there was 
inadequate staff to meet Student 3’s needs, the teacher was seeing a “backslide” in 
Student 3’s behavior, which was negatively impacting his learning and the learning 
of the other students in the classroom.  The District program specialist later emailed 
the school principal about the situation, stating that he would continue to work with 
the District substitute office in supporting the needs of the elementary school. 

24. On September 26, 2014, the Access teacher was absent.  Due to the teacher’s 
absence, the scheduled “Lunch Bunch” where students would receive social skills 
instruction did not occur.  Also that day, the EBD primary teacher was absent.   
According to the District’s documentation, the assistant principal filled in for both the 
Access teacher and the EBD primary teacher that day. 

25. On September 29, 2014, Student 2’s mother emailed the Access teacher, asking 
what kind of support the student was receiving “in terms of social group, IA time, 
etc.” 

26. Also on September 29, 2014, an IA was hired to provide Student 3 with 1:1 support 
throughout his school day.  It is unclear from the District’s documentation when the 
IA began to work at the elementary school. 

27. From September 29 through October 3, 2014, the EBD primary teacher was absent.  
A substitute teacher was present on September 29 through October 1, 2014.  On 
October 2 and 3, 2014, the assistant principal filled in for the primary teacher. 

28. On September 30, 2014, Student 3’s mother emailed the Access teacher and 
Student 3’s general education teacher, expressing concern about the lack of 1:1 IA 
support for Student 3.  The mother stated that at the end of the 2013-2014 school 
year, the IEP team “agreed to pull back from 100% to 50% IA support as a reflection 
of the gains [Student 3 had] made.  However, [Student 3] has received 0% support 
for most of the 14-15 school due to continued issues securing a substitute or 
permanent IA.”  The mother was concerned that without the IA support, Student 3 
was “slipping backward in his goals and may ultimately require continued one-on-
one support to get back on track.”  Additionally, the mother expressed concern that 
Student 3 had been placed in the hallway without supervision due to his disruptive 
behavior, and was therefore unsupervised when another student became violent in 
the hallway.  The mother asked that the parents be informed of the District’s plan to 
provide a substitute until the 1:1 IA position was filled, and also asked if the parents 
should contact someone else in the District about the issue.  In response, Student 
3’s general education teacher stated that she shared the parents’ commitment to 
getting Student 3 “the support he needs to continue to be successful with 50% 
support,” and had shared the parents’ email with District supervisory staff as well as 
the elementary school administrators.  Additionally, the Access teacher forwarded 
the parents’ email to the District program specialist.  In response, the program 
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specialist stated that he could not assist the Access teacher in the matter, and asked 
that she refer the parents’ concerns to the elementary school administration and the 
District human resources department.  The program specialist then forwarded the 
email string to the regional District special education supervisor. 

29. Also September 30, 2014, the Complainant emailed the Access teacher with 
questions about what was occurring during Student 1’s school day.  The 
Complainant asked if Student 1 was getting the same amount of IA support he did 
during the 2013-2014 school year, and if the Access teacher believed the amount of 
support addressed Student 1’s educational needs. 

30. In October 2014, a new IEP was developed for Student 12, which was consistent 
with the recommendations in Student 12’s June 2012 evaluation report.  The 
October 2014 IEP included annual goals in communication, math, reading, writing, 
and social/behavior.  The IEP provided for the following specially designed 
instruction in a special education setting: 

• Communication – 90 minutes per month (30 minutes 3 times monthly) 
• Social/behavior – 225 minutes per week (45 minutes 5 times weekly) 
• Reading – 225 minutes per week (45 minutes 5 times weekly) 
• Writing – 225 minutes per week (45 minutes 5 times weekly) 

The IEP also provided for 225 minutes per week of specially designed instruction in 
math to be delivered by a general education teacher in a general education setting. 
The IEP indicated progress reporting would be provided on a trimester basis. 

31. The Access teacher was absent on October 2 and 3, 2014.  On October 2, 2014, the 
elementary school assistant principal filled in for the teacher.  On October 3, 2014, a 
substitute teacher was present. 

32. On October 6, 2014, the EBD primary teacher returned to work on a part-time 
schedule, which continued until the beginning of November 2014.  Initially, the 
primary EBD teacher planned to work in the afternoons, but after several days on 
the afternoon schedule, the primary teacher determined that it would be better to 
work in the mornings, because it would help the students begin their school day with 
a familiar, consistent staff person present.  During the time period the EBD primary 
teacher worked part-time, substitute teachers filled in for the teacher when available.  
Additionally, the assistant principal also filled in for the teacher on different 
occasions. 

33. On October 6, 2014, the Access teacher emailed Student 4’s general education 
teacher, stating that she would like to begin seeing Student 4 three days a week for 
40 minutes, and asked if the proposed schedule would work for Student 4 and the 
general education teacher.  The Access teacher and the general education then 
exchanged additional emails about the proposed schedule and decided Student 4 
would meet with the Access teacher three days a week for 30 minutes so he would 
not miss part of his general education science class.  Additionally, the Access 
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teacher provided information about the proposed schedule for “social groups” and a 
“lunch bunch.” 

34. On October 7, 2014, the Access teacher responded to the Complainant’s September 
30, 2014 email.  The Access teacher provided information about Student 1’s 
behaviors at school and stated that “lunch bunches” and social groups were 
beginning to start.  Additionally, the teacher stated the elementary school had been 
“significantly understaffed and when positions are filled by a substitute, it is usually 
not a consistent person.  This has been a huge challenge and significantly impacted 
many of our students.” 

35. The District’s documentation includes an email sent by the Access teacher with 
attached documents outlining the times and locations students in the Access and 
EBD programs received IA support.  According to the documents, the IA that was 
hired to provide Student 3 with 1:1 support throughout the Student’s school day, was 
also assigned to provide support for two other students during the school day. 

36. On October 13, 2014, the Access teacher emailed the elementary school principal 
and the assistant principal and copied the District program specialist and the EBD 
program teachers.  The Access teacher stated that “until staffing is consistent we 
cannot do [social] groups, keep kids and adults safe and keep people from burning 
out.  If we don’t have groups, we are not able to proactively address our students’ 
needs and only react to their behaviors…This means that students will continue to 
miss SDI [specially designed instruction] minutes.  The other option is to pull all kids 
who cannot be independent.  This does not give students access to their [least 
restrictive environment].  Without staffing and time to plan with IA’s we cannot do 
both.”  The Access teacher also stated that she planned to be absent one day that 
week, and that two of the IA’s would also be absent one day that week.  In response, 
the assistant principal proposed meeting to address the teacher’s concerns. 

37. The District documentation shows the Access teacher took a planned absence on 
October 14, 2014.  However, the Access teacher then took an extended leave of 
absence, and was not able to return to work until January 2015.  From October 14, 
2014 until January 2015, there were 46 school days.  A substitute teacher filled the 
position 43 out of the 46 days.  Of the remaining three days, the assistant principal 
filled in for the Access teacher on two of the days.  The District’s documentation 
does not show that a substitute teacher or the assistant principal filled in for the 
Access teacher on October 23, 2014. 

38. On October 14, 2014, the EBD intermediate teacher emailed the District program 
specialist, stating that the intermediate program still needed a current social skills 
curriculum.  The program specialist later provided the teacher with a list of possible 
curriculums, and suggested the intermediate teacher speak with the Access teacher 
and EBD primary teacher regarding the social skills curriculums they were using. 

39. On October 16, 2014, the elementary school principal emailed the school staff, 
stating that the school had been short staffed and there had not been enough 
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substitutes to fill in for absent teachers and IAs.  Due to the lack of substitutes, the 
principal asked that all staff offer support wherever they could. 

40. On October 17, 2014, the District program specialist emailed the elementary school 
special education staff and administrators asking to meet on October 30, 2014, to 
“look at system support and student success in the special education program.”  A 
District support specialist and the regional special education supervisor were 
included on the email. 

41. On October 20, 2014, the Complainant emailed the Access teacher regarding 
Student 1 and included Student 1’s general education teacher, an Access program 
IA, and the assistant principal on the email.  The Complainant expressed concern 
that the elementary school was still understaffed and that despite good intentions, 
the school was not able to adhere to Student 1’s IEP.  The Complainant stated that 
she had scheduled a meeting with the elementary school principal that afternoon in 
order to discuss her concerns, and also stated that she would be willing to talk to 
other staff members as well.  In response, the Access program IA informed the 
Complainant that the Access teacher was absent that day. 

42. Additionally, on October 20, 2014, the Complainant emailed the District regional 
special education supervisor and the District program specialist, raising concerns 
that the elementary school staff had not been able to provide Student 1 with the 
“intervention he is legally entitled to as indicated in his IEP.”  The Complainant 
stated that she had spoken with the Access teacher and school principal about the 
issue and understood the issue was related to staffing shortages.  While the staffing 
issue was “unfortunate” the Complainant did not believe this was an acceptable 
reason not to provide Student 1’s services for almost two months.  The Complainant 
stated that it seemed that the issue could not be resolved at the school level, and 
that the District needed to address the issue.  The Complainant asked how the 
District planned to address the issue and how Student 1’s missed services would be 
compensated.  In response, the regional supervisor stated that she would look into 
the issues and respond to the Complainant by October 22, 2014. 

43. Also on October 20, 2014, the District regional special education supervisor emailed 
the elementary school principal and assistant principal, and copied the District 
program specialist.  The supervisor stated that she and the program specialist would 
provide support for the elementary school, and that the “first order of business 
[would] be to develop an SDI [specially designed instruction] schedule.”  The 
program specialist would meet with the staff on October 22, 2014 to begin the 
process. 

44. Also on October 20, 2014, Student 4’s mother emailed the Access teacher, stating 
that she had spoken with Student 4’s general education teacher who relayed that 
Student 4 was not getting “much support” in the general education classroom, and 
asked that she be provided information about the “current arrangement” for Student 
4.  The Access teacher forwarded the email to the school principal. 
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45. On October 21, 2014, Student 2’s mother emailed the Access teacher, asking about 
the specific services Student 2 received that year.  The mother believed Student 2 
was doing well, but wanted to know the percentage of time he was spending in the 
Access special education classroom as well as the amount of IA support Student 2 
was receiving in the general education classroom.  Although the Access teacher was 
on leave on October 21, 2014, she responded to the mother’s email.  The Access 
teacher stated that Student 2 was doing well that year and attributed Student 2’s 
progress to the structure and support provided by his general education teacher.  
The Access teacher also stated that Student 2 had “received very little special 
education services this year other than a few pull out groups and daily check-ins.  
Throughout the day, two IA’s are assigned to a block of about five students [which 
included Student 2] and they float among the classrooms checking in and providing 
support as needed.”  The Access teacher also stated that Student 2 had improved in 
his ability to handle frustration, and was dealing with most day to day frustrations 
appropriately. 

46. On October 22, 2014, the elementary school principal emailed the Complainant to 
follow up on their meeting on October 20, 2014.  The principal stated that she had 
been mistaken on October 20, 2014, and that Student 1 had actually participated in 
a social skills group that day.  Additionally, the principal relayed that she had spoken 
with the District program specialist about how the regional District administrative 
team could support the elementary school.  In response, the Complainant stated that 
she was glad to hear the social skills groups had begun, but also had other 
concerns.  The Complainant asked if Student 1 was now receiving all of his IEP 
services, and asked how the District planned to make up for missed services. 

47. On October 24, 2014, a District support specialist emailed the EBD program 
teachers regarding a proposed staff meeting on October 30, 2014.  The support 
specialist stated that the District program specialist would arrange another date for 
the meeting in order to accommodate the elementary school staff.  The support 
specialist also stated that focus of the meeting would be looking at the “PEER-EBD 
recommendations, being sure alignment is present.”  A second focus would be to 
look “at the needs for substitutes and supports and finally we want to look at how, 
when, where, and if SDI [specially designed instruction] is being provided to meet 
IEP minutes.” 

48. On October 27, 2014, the elementary school principal emailed Student 4’s mother in 
response to the mother’s October 20, 2014 email.  The principal stated that the 
Access teacher would be absent for the foreseeable future, but stated that the 
special education team had “put together an integrated plan to best serve kids based 
on the strengths of staff members and the strongest relationships.”  As such, the 
special education resource teacher was providing Student 4 with academic 
instruction, and the Access teacher, EBD primary teacher, or their substitute 
teachers were providing specially designed instruction though a “lunch bunch” or 
other social groups. 
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49. Also on October 27, 2014, the elementary school principal emailed the Complainant 
in response to the Complainant’s October 22, 2014 email regarding Student 1’s 
services.  The principal stated that the Student attended “lunch bunch” for 30 
minutes per day.  Additionally, the EBD primary teacher or an IA was providing 60 
minutes of social skills instruction at the end of each school day in “homework club.”  
An IA was also scheduled to support Student 1 in his general education classroom 
for 60 minutes during one part of his school day, and then for 30 minutes during 
another part of the school day.  Student 1 was also receiving his OT and speech 
services.  The principal also stated that the IA who worked with Student 1 believed 
Student 1 may need additional IA support, but that increasing the amount of IA 
support would require an IEP meeting.   In response, the Complainant asked that an 
IEP meeting be scheduled.  The Complainant also asked how the school would 
accommodate an increase in Student 1’s services, as well as provide Student 1 
compensatory services, given the school’s current staffing issues.  Additionally, the 
Complainant asked when the elementary school’s special education team would be 
fully staffed, and that she be provided documentation regarding the amount of 
services Student 1 had received, so she would get a clearer idea of the amount of 
compensatory services needed. The principal later responded that the 
Complainant’s questions about services could be discussed at the upcoming IEP 
meeting.  The principal also stated that the Access teacher was on leave for an 
indeterminate amount of time.  A meeting was later scheduled for November 10, 
2014. 

50. In November 2014, Student 3 was reevaluated. 

51. On November 3, 2014, the elementary school assistant principal emailed the school 
IA’s and the special education teachers, stating that the school’s allocation for 
special education IA’s had been reduced by one IA.  The assistant principal 
contacted the regional executive director of schools to appeal the reduction in IA 
staff. 

52. Also on November 3, 2014, the Access teacher informed the District that she had 
not been cleared by her physician to return to work.  The Access teacher believed 
the earliest she could return to work was December 1, 2014.   In response to the 
Access teacher’s email, the elementary school assistant principal contacted the 
District program specialist expressing concerns that students’ IEPs needed to be 
completed and asked what the next steps should be.  The assistant principal stated 
that the school needed a “strong special education teacher” in the Access position 
as soon as possible.  The program specialist responded that he was waiting to 
speak to the regional supervisor about the issue, and would get back to the assistant 
principal as soon as possible. 

53. On November 6, 2014, the EBD primary teacher returned to work on a full-day 
schedule.  From November 6, 2014 through the end of January 2015, the primary 
teacher was scheduled to work four full days per week, taking Wednesdays off. 
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54. Also on November 6, 2014, the regional supervisor emailed the elementary school 
special education teachers and administrators, the District support specialist, and 
the District program specialist to follow up on the meeting the group had earlier that 
day.  The regional supervisor provided a list steps to address the issues with the 
special education program at the elementary school.  The list included: 

• The regional supervisor would follow up on staffing issues and update the 
elementary school administrators. 

• The EBD teachers would use students’ IEPs, data, and professional judgment, to 
determine the “level of service” for each student in the EBD primary or intermediate 
program (self-contained, inclusion, or a combination). 

• The program specialist would review student IEPs mentioned at the meeting to 
determine if services and service location is appropriate and/or needs to be reviewed 
further. 

55. Also on November 6, 2014, Student 4’s mother responded to the elementary school 
principal’s email on October 27, 2014, asking for clarification whether each student 
had an IEP case manager that was monitoring student progress.  The mother asked 
who was acting as Student 4’s special education teacher, and stated that she had 
some concerns she wanted to address with Student 4’s teachers.  In response, the 
assistant principal stated that a long-term substitute for the Access program would 
start on November 10, 2014 and with support from the assistant principal or a 
District level staff person, the long term substitute would be Student 4’s case 
manager. 

56. On November 7, 2014, the elementary school assistant principal emailed the parents 
of students in the Access program, informing them that the Access teacher was on 
leave from her position, and that a long-term substitute would start on November 10, 
2014. 

57. Also on November 7, 2014, Student 2’s mother emailed the elementary school 
assistant principal, stating that the IA who worked with Student 2 during the 2013-
2014 school year did not return for the 2014-2015 school year, and Student 2 had 
reported that no substitute IA had been assigned to him.  The mother asked if there 
were plans to assign another IA to Student 2’s general education classroom, or if the 
“terms of his IEP are changing since his needs appear to be somewhat less than last 
year.”  The mother felt that the school staff’s work was outstanding, but expressed 
concern about a lack of communication from the school regarding Student 2’s 
services.  In response, the assistant principal stated that there were IA’s working 
with Student 2’s general education class and apologized for a lack of 
communication.  Additionally, staff had identified times in Student 2’s day that 
seemed harder for him and were providing extra support during those times.  The 
mother responded that she understood it took a few weeks for the schedule to settle 
each year, but she was frustrated that she had to ask each school year how Student 
2’s IEP was being implemented.  Additionally, the mother asked that if possible, 
whoever was leading Student 2’s social skills group attend the upcoming parent-
teacher conference. 
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58. On November 10, 2014, a substitute teacher with a special education endorsement 
began filling in for the Access teacher.  The substitute teacher continued in the 
position through December 19, 2014, with the exception of one school day. 

59. Also on November 10, 2014, Student 3’s mother emailed the elementary school 
assistant principal, stating that Student 3’s annual IEP meeting was due soon and 
asked to schedule the meeting as soon as possible.  The mother also stated that at 
the end of the 2013-2014 school year, the IEP team agreed to “pull back some of 
[Student 3’s] one-on-one aide time and collect data about how well he performed 
unsupported.” The agreement was based on Student 3 showing gains in 
transitioning and other executive functioning skills.  However, based on the reports 
during the 2014-2015 school year, Student 3’s recent reevaluation, and the mother’s 
observations of Student 3, the mother believed the reduction in IA services was not 
working for Student 3 and he was regressing.  The mother wanted Student 3’s 1:1 IA 
to be reinstated. 

60. Also on November 10, 2014, Student 1’s IEP team met to discuss the Complainant’s 
concerns about Student 1’s IEP services and her request for compensatory services.  
At the meeting, the IEP team agreed to hold a second meeting on November 21, 
2014.  The next day, the Complainant emailed the District members of Student 1’s 
IEP team with ideas about how to move forward to address the issues with Student 
1’s educational program.  In response, the elementary school principal thanked the 
Complainant and stated that school staff would take the Complainant’s input and 
other information obtained at the IEP meeting and put together a draft plan to 
discuss at the next IEP meeting. 

61. On November 21, 2014, Student 1’s IEP team met again to discuss the issues with 
Student 1’s educational program.  The next day, the Complainant sent a follow-up 
email outlining the action plan the IEP team agreed upon at the IEP meeting.  The 
Complainant stated that the IEP team would meet again on December 17, 2014 and 
also stated that the IEP team had not addressed the possibility of increasing the 
amount of IA support Student 1 received “in order to get his programing back on 
track and start compensating for the deficits [Student 1] had been subjected to this 
school year.”  The IEP team had also not addressed the Complainant’s request for 
compensatory services. 

62. In December 2014, Student 3’s annual IEP was developed.  The December 2014 
IEP continued to include annual goals in social/behavior, study/organizational skills, 
and communication.  The IEP provided for 180 minutes per month (30 minutes 6 
times monthly) of specially designed instruction in communication skills to be 
provided in a special education setting.  The IEP also provided for the following 
specially designed instruction and related services in a general education setting: 

• Social/behavior – 40 minutes per week (provided a special education teacher) 
• Social/behavior – 230 minutes per week (provided by an IA) 
• Study/organizational skills – 100 minutes per week (provided by an IA) 
• Study/organizational skills – 150 minutes per week (provided by an IA) 
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• Occupational Therapy – 30 minutes per month (provided by an occupational 
therapist) 

The IEP also stated that Student 3 would be assigned a 1:1 instructional assistant 
monitored by a special education teacher in “all school settings/environment” for 
1800 minutes per week.  The IEP indicated progress reporting would be provided on 
a trimester basis. 

63. Also In December 2014, Student 7’s annual IEP was developed.  The December 
2014 IEP included annual goals in social/behavior, pre-academics, and 
communication.  The IEP provided for the following specially designed instruction in 
a special education setting: 

• Communication – 90 minutes monthly (30 minutes 3 times per month) 
• Social/behavior – 450 minutes per week (90 minutes 5 times weekly) 
• Pre-academics – 300 minutes per week (30 minutes 5 times weekly) provided by an 

IA. 

The IEP also provided for 300 minutes per week (60 minutes 5 times weekly) of 
specially designed instruction in pre-academics to be delivered in a general 
education setting by a special education teacher.  The IEP indicated progress 
reporting would be provided on a trimester basis. 

64. Also in December 2014, Student 8 was reevaluated.  Following the reevaluation, 
Student 8’s IEP team developed his annual IEP.  The December 2014 IEP included 
annual goals in adaptive/life skills and social/behavior.  The IEP provided for 575 
minutes per week (115 minutes 5 times weekly) of specially designed instruction in 
social/behavior to be delivered in a special education setting by a special education 
teacher.  The IEP also provided for 850 minutes per week (170 minutes 5 times 
weekly) of specially designed instruction in social/behavior to be delivered in a 
general education setting by an IA, and an occupational therapy consultation for 20 
minutes once per month.  The IEP indicated progress reporting would be provided 
on a trimester basis. 

65. On December 10, 2014, the Complainant again emailed the District members of 
Student 1’s IEP team, asking that the team provide an outline of Student 1’s day-to-
day school schedule.  The Complainant also asked for information regarding the 
number of days/partial days the Access teacher had been absent without a 
substitute teacher present, the number of minutes Student 1 had received IEP 
services, data collected to clarify how many minutes of effective services were 
provided, and what compensatory services Student 1 should receive.  In response, 
Student 1’s general education teacher provided the Complainant information about 
when Student 1 was pulled out of class to receive special education services.  
Additionally, the substitute teacher filling in for the Access teacher also provided 
information regarding when Student 1 was being provided special education 
services. 

66. On December 15, 2014, the Complainant emailed the District members of Student 
1’s IEP team.  The Complainant stated that she had called for three IEP meetings 
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that school year, and had repeatedly asked for information regarding who was 
providing Student 1’s IEP services, and the amount and type of services Student 1 
was receiving.  The Complainant had previously asked for an IEP service schedule 
and in response had been provided “partial, and sometimes conflicting information.”  
The Complainant again expressed concern that it was unclear what services were 
actually being provided to Student 1, let alone what services had been missed, or 
were not appropriate for Student 1.  Due to the lack of documentation about the 
services that were provided, and the lack of available staffing, the Complainant was 
only able to assume that Student 1 had not received any minutes of appropriate 
services during the first three months of school.  The Complainant also expressed 
concern that the plan agreed upon by the IEP team at the November 21, 2014 IEP 
was not being implemented, and that she did not believe that Student 1 was 
currently being provided with an appropriate type and amount of services.  The 
Complainant asked that Student 1 receive compensatory services during his school 
day to address the services he had missed earlier in the school year.2  The 
Complainant believed Student 1 was receiving his communication and OT services.  
The Complainant again asked that the District provide documentation to 
demonstrate that “effective and appropriate services [were] actually being provided.” 

67. On December 17, 2014, Student 1’s IEP team had a third IEP meeting.  The IEP 
team agreed Student 1 would receive compensatory services.  The next day, the 
District regional special education supervisor emailed the Complainant, stating that 
she believed the District staff members had been able to clarify where and how 
Student 1’s IEP services were being delivered.  The regional supervisor stated that 
she would be working on a calendar of compensatory services to show the number 
of hours that would be provided.  The District would also send the Complainant a 
letter regarding the District’s offer of compensatory services.  The District later sent 
the letter on December 19, 2014, and the Complainant accepted the offer of 
compensatory services. 

68. Based on the District’s documentation, on December 19, 2014, the District issued 
progress reporting for Students 1-12 for the first trimester of the school year, which 
ended on December 5, 2014.  The progress reporting for Student 9’s IEP goals 
stated only that “little or no progress made.”  Progress reporting for Student 10’s IEP 
goals stated only that “some progress made”.  The progress reporting for Student 
11’s IEP goals in social/behavior stated only that “some progress made.”  The 
progress reporting for Student 12’s IEP goals, with the exception of the 
communication goals, stated only that “little or no progress made” or “some progress 
made.” 

69. The District was on winter break from December 22, 2014 through January 2, 2015. 

                                                           
2 In the Complainant’s reply to this complaint, the Complainant notes that she was not informed 
that compensatory services could be provided outside of Student 1’s school day. 
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70. On January 5, 2015, the Access teacher returned to work on a part-time basis.  
Based on the District’s documentation the Access teacher was scheduled to work 
three full days per week. 

71. On January 7, 2015, the Complainant signed consent for Student 1 to be 
reevaluated. 

72. On January 8, 2015, Student 2’s mother emailed the Access teacher, asking for a 
schedule of when Student 2 received his IEP services.  The mother also stated that 
Student 2 was participating in a special education social skills group during the time 
his general education class had science, and asked if Student 2 could attend a 
social skills group at a different time so he could attend science class.  The Access 
teacher later responded to the mother on January 16, 2015, and stated that “to be 
honest, several factors have impacted our ability to provide [Student 2] with his [IEP] 
services…My number one priority right now is getting a handle on individual 
students’ schedules and identifying gaps or areas of over service.  For [Student 2], 
he is currently being under served in relation to his need and IEP minutes in pull-out 
social/behavior and in-class IA support minutes.”  The Access teacher also included 
a breakdown of the services Student 2 was receiving, which showed that Student 2 
received approximately 90 minutes less per day of social skills instruction than 
required by his IEP and 100 minutes less IA support per day than required by his 
IEP.  Later that same day, the school SLP confirmed that Student 2 was receiving 
the communication services stated in his IEP. 

73. On January 21, 2015, the Access teacher emailed the special education resource 
teacher, asking if the resource teacher was still providing Student 4 with his 
academic IEP services.  In response, the resource teacher stated that she provided 
Student 4 with 120 minutes of reading services per week, and 120 minutes of math 
services per week.  The resource teacher stated that she knew Student 4 had IEP 
goals related to writing, but she was not able to schedule Student 4 in a “writing 
group” to receive specially designed instruction in writing.  As a result, the resource 
teacher tried to incorporate some writing instruction into the time Student 4 received 
reading instruction. 

74. On February 2, 2015, Student 2’s mother emailed the Access teacher, stating that 
there was a “gap between the allotted and actual minutes [Student 2 was] receiving.” 
Due to the gap between the allotted and actual services received, the mother asked 
if Student 2 could receive additional IA support in his general education PE class a 
couple times a week.  The mother also asked again if some of Student 2’s pull-out 
social skills services could be rescheduled to allow Student 2 to attend his general 
education science class. 

75. On February 3, 2015, the parent of another student in the Access program (student 
not referenced above) contacted the student’s general education teacher with 
questions regarding when the student was receiving special education services.  In 
response, an IEP meeting was scheduled. 
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76. Also on February 3, 2015, the Access teacher informed the District she would be on 
full-time leave until the end of the 2014-2015 school year. 

77. On February 4, 2015, the Complainant emailed the regional District special 
education supervisor, expressing concern that during January 2015, there had been 
several days when the Access teacher or a substitute teacher was not present.  The 
Complainant stated that lack of staff had been a problem since September 2014 and 
as a result, Student 1 had not received his IEP service minutes.  The Complainant 
believed that Student 1 was currently not receiving his IEP services minutes or his 
previously agreed upon compensatory services.  On February 5, 2015, the regional 
supervisor emailed the Complainant, stating that Student 1 was receiving his 
compensatory services in the form of IA support during his general education PE 
class.  Additionally, there had only been one day in January where a substitute 
teacher had not been available to fill in for the Access teacher, and school staff had 
covered the position that day.  The Complainant and the regional supervisor later 
spoke about the Complainant’s concerns. 

78. On February 10, 2015, the Complainant requested an IEP meeting to discuss her 
concerns.  The meeting was later scheduled for February 20, 2015. 

79. On February 12, 2015, the Complainant emailed the District executive director of 
special education, expressing concern about the lack of staff at the elementary 
school.  The Complainant stated that she had been working with the elementary 
school principal and the regional special education supervisor for “quite some time” 
to address issues with Student 1’s special education services, but the issues had not 
been resolved.  The Complainant stated that she felt that the issues were now 
reaching a crisis level, and needed more District level attention. 

80. Also on February 12, 2014, Student 4’s mother emailed the elementary school 
principal and assistant principal, stating that she had been informed that the Access 
teacher was on leave again, and also stated that Student 4’s annual IEP had lapsed.  
The mother asked if there was a qualified special education teacher acting as 
Student 4’s IEP case manager. On February 18, 2015, the school principal 
responded that the District program specialist had scheduled an IEP meeting for 
February 19, 2015 to develop Student 4’s IEP.  The mother responded that the 
parents had not heard from the program specialist, and could not attend an IEP 
meeting scheduled for the next day.  The IEP meeting was then rescheduled for 
February 25, 2015. 

81. On February 16-17, 2015, the District was on mid-winter break. 

82. On February 18, 2015, the Complainant emailed the elementary school principal and 
assistant principal, the District executive director of special education, and the 
regional special education supervisor.  Additionally, the Complainant included other 
parents who had students in the Access program on her email.  The Complainant 
stated that the parents had met to discuss their concerns about the special 
education program at the elementary school.  The parents believed that the IDEA 
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had been violated, and that the students were not receiving a free and appropriate 
education.  The parents were concerned that the Access program did not currently 
have a teacher, and that there appeared to be no plan in place to have teacher in 
the position for the remainder of the year.  The parents requested that a meeting be 
scheduled to discuss their concerns in a “direct forum.” 

83. On February 19, 2015, the elementary school principal responded to the 
Complainant’s email and included those that were copied on the Complainant’s 
email.  The principal stated that the school had been working hard to make sure the 
students received the services outlined in their IEPs.  The principal also stated that a 
meeting would be held on March 3, 2015.  At that meeting, the parents would meet 
the substitute teacher who would be filling in for the Access teacher.  The District’s 
documentation shows the substitute teacher had a special education teaching 
certificate and began working on February 19, 2015. 

84. On February 20, 2015, Student 1’s IEP team met to discuss the Complainant’s 
continuing concerns about Student 1’s educational program.  The next day, the 
Complainant emailed the District regional special education supervisor, asking to 
meet with the regional supervisor before the next meeting.  The Complainant also 
stated that she believed that many students at the elementary school were “being 
grossly underserved.” 

85. On February 23, 2015, the substitute Access teacher emailed Student 3’s general 
education teacher, stating that as she understood things, the IA that worked with 
Student 3 had been with Student 3 as a 1:1 since the IA was hired.  The substitute 
Access teacher stated that there were some other students who were not receiving 
services and asked if Student 3’s IA would be able to check in with other students.  
The substitute Access teacher asked what times Student 3 most needed assistance 
in class, and during which subjects.  In response, the general education teacher 
stated that she thought Student 3’s IEP provided for 1:1 support for most or all of the 
school day, and that every time the IA was not with Student 3, he was disruptive and 
acted out.  The general education teacher also stated that Student 3 was supposed 
to be receiving social skills instruction in the general education classroom, but he 
was not receiving it. 

86. According to information provided by Student 3’s parent in response to this 
complaint, the parent visited the school on “numerous occasions” and found that 
Student 3 was not supported by a 1:1 IA.  Additionally, the parent stated that she 
received information from a school staff member that the IA assigned to support 
Student 3 had reportedly been “given orders to leave [Student 3] and support other 
students.” 

87. On February 23, 2015, the Complainant filed this citizen complaint. 
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CONCLUSIONS 

Issue 1: Aide Support – The District admits that it did not provide students in the 
Access program and students in the EBD programs with aide support consistent with 
their IEPs during the 2014-2015 school year.  The District’s documentation shows that 
part of the reason that aide support was not provided was a lack of available substitute 
instructional assistants (IAs).  The District’s documentation also shows that IA support 
was not provided because the elementary school did not have a service schedule in 
place at the beginning of the 2014-2015 school year in order to ensure that instructional 
support could, and would be provided consistent with the students’ IEPs (discussed 
further below in Issue 2). 

Additionally, the District’s documentation shows that prior to the beginning of the 2014-
2015 school year, the District failed to hire an IA to provide 1:1 support for Student 3, 
because it believed Student 3 would no longer need 1:1 support after December 2014.  
While Student 3’s IEP team agreed to try reducing the amount of 1:1 aide support 
provided in order to increase his independence, the fact remained that Student’s 3 IEP 
still continued to provide for 1:1 aide support, which the District was obligated to provide 
until the IEP team determined the 1:1 support was no longer needed.  Had the District 
hired Student 3’s 1:1 IA prior to the beginning of the school year, Student 3 would have 
received consistent support beginning on the first day of school, and would not have 
been without consistent support until October 2014.  In addition, hiring his 1:1 IA before 
the school year began would also have helped to alleviate the subsequent issues that 
were caused by the overall lack of substitute IA’s at the elementary school.  It is also 
noted that the documentation shows that District staff believed that it was appropriate to 
assign Student 3’s 1:1 IA to provide support for other students even though the District 
was reimbursed for a 1:1 IA for Student 3 through the safety net process.  It is not 
appropriate for a designated 1:1 aide in a student’s IEP to be assigned to provide 
support to other students, especially when the District has certified through the safety 
net process that the IA was only available for Student 3. 

Issue 2: Specially Designed Instruction – The District also admits that it failed to 
provide students in the Access program and the EBD programs with specially designed 
instruction consistent with their IEPs.  In its response, the District again points to a lack 
of staff as the primary reason that the students did not receive their specially designed 
instruction.  However, the District’s documentation shows that the major reason the 
District failed to provide specially designed instruction is because the District failed to a 
have a plan in place at the beginning of the 2014-2015 school year to provide the 
students with the instruction stated in their IEPs.  Had the elementary school started the 
school year with a clearly defined service schedule in place, then students would have 
received services beginning the first week of school and even if substitutes were 
utilized, the students would have consistently received at least some of their specially 
designed instruction.  Instead, the District’s documentation shows that students were 
not scheduled to begin receiving specially designed instruction until three or four weeks 
after the school year began.  For example, by September 16, 2014, Student 8 had not 
yet received any specially designed instruction in the EBD intermediate program special 
education classroom, despite Student 8’s IEP providing for 200 minutes per day of 
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specially designed instruction in social/behavior skills in a special education setting, and 
the fact that the EBD intermediate teacher was present during the month of September 
2014 to provide the instruction (See finding of facts #6 and 12).  Likewise, by 
September 24, 2014, Student 4 was still not scheduled to receive his specially designed 
instruction in academics or in social/behavior skills despite the fact that the school’s 
resource special education teacher, and the Access teacher were both present during 
the month of September 2014, and could have provided the instruction (See finding of 
fact #20).  The IDEA requires that the District have IEPs in effect for students at the 
beginning of each school year.  The practice of waiting until after school has begun to 
start scheduling students to receive their specially designed instruction as stated in their 
IEPs is inconsistent with the IDEA, and in this case led to a failure to provide students 
with required services from September 2014 through February 2015, because a service 
delivery schedule was never properly developed or implemented. 

Additionally, information provided by the District suggests that the elementary school 
also has a service model which keeps students in the EBD classroom for a greater 
amount of time than stated in their IEPs, and then gradually increases the amount of 
time the students spend in a general education setting as the students’ social/behavior 
skills progress apparently based in part on “professional judgement”.  The amount of 
services stated in an IEP is not a guideline or to be determined by staff.  The amount of 
services included in a student’s IEP reflects an IEP team’s determination that a 
student’s educational needs warrant the amount of services stated in the IEP.  If the 
District believes that some students are in need of increased or decreased amounts of 
specially designed instruction at the beginning on the school year, the District must hold 
IEP meetings to make such determinations.  Similarly, if the District believes that after a 
certain time period, the amount of services in a student’s IEP is no longer appropriate, 
or that the student requires a change of placement, the District must hold IEP meetings 
to amend the student’s IEP to reflect the student’s current needs.  The District may not 
unilaterally increase or decrease services, without consulting the student’s IEP team, 
including the parents. 

OSPI accepts the District’s proposed correction of providing all students in the Access 
and EBD programs with compensatory services over the summer of 2015.  The District 
will provide students with 64 hours of services to be delivered over a four week period, 
not to exceed four hours per day. The compensatory services will focus on 
social/behavior skills, and will also address other areas of specially designed instruction 
as determined appropriate by the students’ IEP teams.  The District is not required to 
provide students with specially designed instruction in areas that are not specified in the 
students’ IEPs or in the area of communication, as the District’s documentation 
substantiates that students were consistently provided communication (speech) 
services during the 2014-2015 school year.  The District will consult with the University 
of Washington Autism Center to develop a social skills curriculum to be used during the 
summer program.  The summer program must also be staffed at the same ratio the 
District staffs the Access and EBD programs during the school year.  If a student with 
an IEP that requires a 1:1 IA participates in the summer program, the District will also 
ensure that IAs to provide 1:1 support for those students are available in the summer 
program.  The District will also provide transportation for students to the summer 



(Citizen Complaint No. 15-10) Page 27 of 30 

program consistent with the provision of transportation to the students during the school 
year. 

In the Complainant’s reply, the Complainant requested that parents be allowed to use 
the compensatory services offered by the District to enroll their students in community 
based programs designed to help students improve social/behavioral skills or academic 
skills over the summer of 2015.  OSPI also accepts this proposed corrective action.  If 
parents of students in the Access and EBD programs elect to enroll their students in 
community based programs or tutoring programs designed to improve social/behavior 
skills or academic skills, instead of participating in the District’s compensatory summer 
program, parents may submit invoices to the school District to be reimbursed for 
services in an amount up to $4,800 (64 hours x $75 per hour).  These services must 
occur between June 22, 2015 and August 21, 2015.  The District must also reimburse 
the parents for the cost of providing transportation for these services at the District’s 
privately owned vehicle rate.  The parents may submit invoices any time between June 
22, 2015 and October 1, 2015.  All invoices must be submitted by parents to the District 
no later than October 1, 2015.  The District is not required to pay for invoices received 
after that date.  The invoices also must specify the name of the organization providing 
the services, the dates the services were provided, the number of hours the services 
were provided, and the cost of the services.  The District will reimburse the parents 
within two (2) weeks of receiving the invoice(s). 

CORRECTIVE ACTIONS 

On May 15, 2015, May 26, 2015, June 12, 2015, June 22, 2015, July 10, 2015, 
August 7, 2015, August 25, 2015, September 4, 2015, and October 20, 2015, the 
District will provide documentation to OSPI that the following corrective actions have 
been completed. 

STUDENT SPECIFIC: 
1. By August 21, 2015, the District will provide students in the Access program and 

EBD programs with 64 hours of compensatory services in the areas of service 
determined appropriate by the students’ IEP teams.  The 64 hours of compensatory 
services will be delivered over a four week period, not to exceed four hours per day.  
The services will be provided by certificated special education teachers with support 
from IAs and the summer program will be staffed at the same ratio that the District 
staffs the Access and EBD programs during the school year.  If a student with an 
IEP that requires a 1:1 IA participates in the summer program, the District will also 
provide 1:1 IA support for those students.  The District will also provide 
transportation for the students in the summer compensatory program consistent with 
the transportation provided for these students during the school year. 
• By May 14, 2015, the District will send a letter to all parents of students in the 

Access program and EBD program, informing them of this complaint decision 
and that compensatory services will be offered during the summer of 2015.  The 
letter will include the dates and times the summer compensatory services will be 
offered, as well as the location of the summer program.  The letter will also 
inform parents of their choice to be reimbursed for community based programs or 
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tutoring programs in an amount up to $4,800 (64 hours x $75 per hour) and 
provide information about the reimbursement process consistent with the 
requirements of this decision.  The letter will specify that parents must inform the 
District if their student will participate in the summer program by May 22, 2015. 

• By May 15, 2015, the District will submit copies of all letters sent to parents and a 
list of all students currently enrolled in the Access and EBD programs to receive 
the compensatory services. 

• By May 26, 2015, the District will submit a roster of all students who will 
participate in the summer program and other related documentation. 

• By June 12, 2015, the District will submit documentation that it has contracted 
with the University of Washington Autism Center for a program-based 
consultation in order to assist the District in developing a social skills curriculum 
to be used during the summer program. 

• By June 17, 2015, the District will hold IEP meetings for all students who will 
participate in the summer program.  The IEP team will determine the areas of 
specially designed instruction each student will receive during the summer 
program.  By June 22, 2015, the District will submit copies of 1) meeting 
invitations, and 2) prior written notices documenting the decisions made by the 
IEP teams with regard to the areas of service to be addressed during the 
summer program. 

• By June 22, 2015, the District will submit documentation that it has entered into 
contracts with certificated special education teachers and IAs to provide services 
for 64 hours over 4 week in the summer of 2015. 

• By August 25, 2015, the District will provide attendance records for the summer 
program.  The District will also provide documentation that it provided parents 
progress reporting regarding any of the students’ IEP goals addressed during the 
summer program. 

2. By October 20, 2015, the District will provide documentation that it has reimbursed 
the parents for all invoices submitted regarding services the students received 
through community based programs or tutoring programs from June 22, 2015 
through August 21, 2015, in an amount up to $4,800 (64 hours x $75 per hour). 
• The parents may submit invoices any time between June 22, 2015 and October 

1, 2015.  All invoices must be submitted by October 1, 2015.  All invoices must 
be submitted by parents to the District no later than October 1, 2015.  The District 
is not required to pay for invoices received after that date.  The invoices must 
specify the name of the organization providing the services, the dates the 
services were provided, the number of hours the services were provided, and the 
cost of the services. 

• By July 10, 2015 and August 25, 2015, the District will provide copies of any 
invoices submitted by the parents and documentation that the District has 
reimbursed the parents within two (2) weeks of receiving the invoice(s). 

• By October 20, 2015, the District will provide documentation that it has 
reimbursed the parents for all invoices submitted and reimbursed the parents for 
all related transportation costs. 
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DISTRICT SPECIFIC: 
1. By June 17, 2015, the District will conduct training for administrators and special 

education certificated staff at the elementary school which focuses on IEP 
development and implementation, procedures for amending an IEP, progress 
reporting, and prior written notice. 
• By May 15, 2015, the District will submit a draft of the training materials to OSPI 

for review.  The training materials will include examples.  OSPI will approve the 
materials or provide comments by May 26, 2015 and additional dates for review, 
if needed. 

• By June 22, 2015, the District will submit documentation that staff participated in 
the training.  This will include a sign-in sheet and a roster of who should have 
attended so OSPI can verify that staff participated. 

2. By August 1, 2015, District administration will work with the elementary school 
administrators, special education certificated staff, educational staff associates 
(ESAs), and if necessary, general education teachers to develop a draft service 
schedule to ensure students can and will receive the services stated in their IEPs 
beginning the first week of the 2015-2016 school year.  The service schedule will 
specify the days and times the students will receive their services, the setting where 
the students will receive their services, and indicate who will provide them.  By 
August 7, 2015, the District will submit a copy of the draft service schedule and 
copies of “IEP at a Glance” sheets for all students enrolled in the Access and EBD 
programs at the elementary school for the 2015-2016 school year.  By September 
4, 2015, the District will submit a finalized copy of the service schedule and 
documentation that all special education certificated and classified staff positions 
have been filled. 

The District will submit a completed copy of the Corrective Action Plan (CAP) Matrix 
documenting the specific actions it has taken to address the violations and will attach 
any other supporting documents or required information.   

NOTE: The district may request an electronic version of the matrix by e-mailing Thinh 
Le at Thinh.Le@k12.wa.us. 

Dated this ____ day of April, 2015 

Douglas H. Gill, Ed. D. 
Assistant Superintendent 
Special Education 
PO BOX 47200 
Olympia, WA 98504-7200 
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THIS WRITTEN DECISION CONCLUDES OSPI’S INVESTIGATION OF THIS 
COMPLAINT 

IDEA provides mechanisms for resolution of disputes affecting the rights of special 
education students.  This decision may not be appealed.  However, parents (or adult 
students) and school districts may raise any matter addressed in this decision that 
pertains to the identification, evaluation, placement, or provision of FAPE to a student in 
a due process hearing.  Decisions issued in due process hearings may be appealed.  
Statutes of limitations apply to due process hearings.  Parties should consult legal 
counsel for more information about filing a due process hearing.  Parents (or adult 
students) and districts may also use the mediation process to resolve disputes.  The 
state regulations addressing mediation and due process hearings are found at WAC 
392-172A-05060 through 05075 (mediation) and WAC 392-172A-05080 through 05125 
(due process hearings.) 
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