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SPECIAL EDUCATION CITIZEN COMPLAINT (SECC) NO.  15-09 

PROCEDURAL HISTORY 

On February 13, 2015, the Office of Superintendent of Public Instruction (OSPI) 
received a Special Education Citizen Complaint from the parent (Parent) of a student 
(Student) attending the Cheney School District (District).  The Parent alleged that the 
District violated the Individuals with Disabilities Education Act (IDEA), or a regulation 
implementing the IDEA, with regard to the Student’s education. 

On February 17, 2015, OSPI acknowledged receipt of this complaint and forwarded a 
copy of it to the District Superintendent on the same day.  OSPI asked the District to 
respond to the allegations made in the complaint. 

On March 11, 2015, OSPI received the District’s response to the complaint and 
forwarded it to the Parent on the same day.  OSPI invited the Parent to reply with any 
information she had that was inconsistent with the District’s information.  The Parent did 
not reply. 

On March 30, 2015, OSPI received additional information from the District and 
forwarded that information to the Parent on March 31, 2015. 

On April 7, 2015, OSPI received additional information from the District and forwarded 
that information to the Parent on the same day. 

OSPI considered all of the information provided by the Parent and the District as part of 
its investigation. 

OVERVIEW 

During the 2014-2015 school year, the Student attended first grade at a District 
elementary school and was eligible for special education services under the category of 
autism.  The Student’s individualized education program (IEP) provided that the Student 
spend most of his day in a special education resource room setting and attend general 
education lunch, recess, and physical education accompanied by his 1:1 paraeducator.  
After the Student ran away from staff, and ran off campus on several occasions, the 
District conducted a functional behavioral assessment of the Student and developed a 
behavioral intervention plan (BIP) with behavioral supports.  The Student’s IEP team 
noted that the Student was frequently tired and overwhelmed, and the team agreed to 
shorten the Student’s school day temporarily, and later increase the Student’s school 
day incrementally.  During this time, the Student had a series of behavioral incidents 
and the District determined that the Student should receive home tutoring instead of 
attending school.  However, the home tutoring services did not occur, apparently 
because the Parent did not agree that the Student should not attend school.  Later in 
the school year at the Student’s annual IEP meeting, the District changed the Student’s 
placement to home tutoring.  The Parent did not agree.  The Parent alleged that the 
District did not implement the Student’s IEP or follow discipline procedures and/or 
change of placement procedures.  The District admitted that it did not amend the 
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Student’s IEP after the Student’s team agreed that he would attend school with 
shortened school days and proposed corrective actions.  However, the District denied 
that it did not follow discipline procedures. 

ISSUES 

1. Did the District implement the Student’s individualized education program (IEP), 
including behavioral accommodations during the 2014-2015 school year? 

2. Did the District follow discipline procedures and/or change of placement procedures 
regarding the Student during the 2014-2015 school year? 

LEGAL STANDARDS 

IEP Implementation: At the beginning of each school year, each district must have an 
IEP for every student within its jurisdiction who is eligible to receive special education 
services.  The IEP must be in effect before the district provides special education and 
related services to an eligible student.  The school district must implement the IEP as 
soon as possible after it is developed.  A school district must ensure that it provides all 
services in a student’s IEP, consistent with the student’s needs as described in that IEP.  
34 CFR §300.320; WAC 392-172A-03090(1)(d).  34 CFR §300.323; WAC 392-172A-
03105(3)(a). 

IEP Amendments: After an annual individualized education program (IEP) meeting, the 
district and parents may agree to develop a written document that amends or modifies 
the IEP instead of convening a full IEP team meeting for the purpose of revising the 
IEP.  When a student’s team amends the student’s IEP, the District must ensure that all 
providers responsible for implementing the IEP are informed of the changes.  34 CFR 
§300.324; WAC 392-172A-03110. 

Prohibition on Mandatory Medication: School district personnel are prohibited from 
requiring parents to obtain a prescription for substances identified under Schedules I, II, 
III, IV, or V in section 202(c) of the Controlled Substances Act (21 U.S.C. Sec. 812(c)) 
for a student as a condition of attending school, receiving an evaluation, or receiving 
special education services.  However, this does not prohibit teachers and other school 
personnel from consulting or sharing classroom-based observations with parents 
regarding a student’s academic and functional performance, or behavior in the 
classroom or school, or regarding the need for evaluation for special education or 
related services. 

Prior Written Notice: Prior written notice ensures that the parent is aware of the 
decisions a district has made regarding evaluation and other matters affecting 
placement or implementation of the IEP.  It documents what input a district has 
considered regarding the student’s educational needs, that the district has fully 
considered that input, and it clarifies that the district has made a decision.  The prior 
written notice should document any disagreement with the parent, and should clearly 
describe what the district proposes or refuses to initiate.  It also includes a statement 
that the parent has procedural safeguards so that if a parent wishes to do so, the parent 
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can follow procedures to resolve the conflict.  Prior written notice must be given to the 
parent within a reasonable time before the district initiates or refuses to initiate a 
proposed change to the student’s identification, evaluation, educational placement, or 
the provision of a free appropriate public education.  Prior written notice is not an 
invitation to a meeting.  34 CFR 300.503; WAC 392-172A-05010. 

Restraint/Isolation Follow-Up Procedures for Students with IEP: Following the release of 
a student from the use of restraint or isolation, the school must implement follow-up 
procedures.  These procedures must include reviewing the incident with the student and 
the parent or guardian to address the behavior that precipitated the restraint or isolation 
and reviewing the incident with the staff member who administered the restraint or 
isolation to discuss whether proper procedures were followed.  Any school employee, 
resource officer, or school security officer who uses physical force on a student during 
school-sponsored instruction or activities must inform the building administrator or 
building administrator's designee as soon as possible, and within two business days 
submit a written report of the incident to the district office.  The written report should 
include, at a minimum, the following information: (a) The date and time of the incident; 
(b) The name and job title of the individual who administered the restraint or isolation; 
(c) A description of the activity that led to the restraint or isolation; (d) The type of 
restraint or isolation used on the student, including the duration; and (e) Whether the 
student or staff was physically injured during the restraint or isolation and any medical 
care provided.  The principal or principal's designee must make a reasonable effort to 
inform the student's parent verbally within twenty-four hours, and must send written 
notification postmarked no later than five business days after the restraint or isolation 
occurred.  RCW 28A.600.485 and RCW 28A.155.210.  See also WAC 392-172A-03135. 

Suspensions and Expulsions: “Suspension” shall mean a denial of attendance (other 
than for the balance of the immediate class period for “discipline” purposes) for any 
single subject or class, or for any full schedule of subjects or classes for a stated period 
of time.  WAC 392-400-205(2).  “Emergency expulsion” shall mean an emergency 
removal from school for up to, and not exceeding, ten consecutive school days from the 
student's current school placement by a school district superintendent or a designee of 
the superintendent.  The superintendent or designee must have good and sufficient 
reason to believe that the student's presence poses an immediate and continuing 
danger to other students or school staff or an immediate and continuing threat of 
substantial disruption of the educational process.  An emergency expulsion must end or 
be converted to another form of corrective action within ten school days from the date of 
the emergency removal from school.  “Expulsion” shall mean a denial of attendance for 
a period of time up to, but not longer than, one calendar year from the time a student is 
removed from his or her current school placement by a school district superintendent or 
a designee of the superintendent.  An expulsion also may include a denial of admission 
to, or entry upon, real and personal property that the school district owns, leases, rents, 
or controls.  WAC 392-400-205(5)&(6). 

Disciplinary Removals that Result in a Change of Educational Placement: A change in 
placement occurs when a student is removed from his/her current placement for 
discipline for more than 10 consecutive days; or, when the student is subjected to a 
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series of removals that constitute a pattern because the removals total more than 10 
school days in a school year, because the student’s behavior is substantially similar to 
the previous incidents that resulted in removals, and because of factors such as the 
length of each removal, the total amount of time the student is removed, and the 
proximity of the removals to one another total more than 10 days in any school year.  34 
CFR §300.536; WAC 392-172A-05155.  When a district removes a student eligible for 
special education services from his or her current placement for more than ten school 
days in a school year and it is a change of placement, the district must provide the 
student with services to the extent necessary to enable the student to progress in the 
general curriculum and appropriately advance toward achieving the goals set out in the 
student’s IEP.  34 CFR §300.530; WAC 392-172A-05145(2). 

Manifestation Determination: Within ten school days of the district’s decision to change 
the student’s placement through discipline, the district, parents and other relevant 
members of the IEP team (as determined by the parents and the district) must 
determine whether the behavior that led to the disciplinary action was a manifestation of 
the student’s disability.  In conducting the manifestation determination, the district, 
parents and other relevant members of the IEP team must consider all relevant 
information to determine if the conduct in question was caused by, or had a direct and 
substantial relationship to, the student’s disability; or if the conduct in question was the 
direct result of the school district’s failure to properly implement the student’s IEP or 
behavior intervention plan.  34 CFR §300.530; WAC 392-172A-05145 (5). 

If the school district, parent(s), and other relevant members of the student's IEP team 
determine the conduct was a manifestation of the student's disability, the IEP team must 
either: conduct a functional behavioral assessment, unless the school district had 
conducted a functional behavioral assessment before the behavior that resulted in the 
change of placement occurred, and implement a behavioral intervention plan for the 
student; or, if a behavioral intervention plan already has been developed, review the 
behavioral intervention plan, and modify it, as necessary, to address the behavior; and, 
except for special circumstances, return the student to the placement from which the 
student was removed, unless the parent and the school district agree to a change of 
placement as part of the modification of the behavioral intervention plan.  34 CFR 
§300.530; WAC 392-172A-05145(6). 

When a disciplinary exclusion exceeds ten school days and the behavior in question is 
found not to be a manifestation of the student’s disability, a district may apply the same 
relevant disciplinary procedures, in the same manner and for the same duration as it 
would to a student not eligible for special education, except that: the student must 
continue to receive services that provide a FAPE and enable the student to continue to 
participate in the general education curriculum and progress toward meeting annual IEP 
goals, even if services are provided in another setting; and receive, as appropriate, a 
functional behavioral assessment and behavioral intervention services that are 
designed to address the behavior violation so that it does not recur.   34 CFR §300.530; 
WAC 392-172A-05145(3).  
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Parental Notice and Procedural Safeguards: No later than the date on which the district 
makes the decision to remove a student, creating a change of placement through 
discipline for more than ten school days, it must notify the parents of that decision.  A 
copy of the parents’ procedural safeguards under the IDEA must accompany this 
notification.  34 CFR §300.504; WAC 392-172A-05015(1). 

FINDINGS OF FACT 

1. During the 2014-2015 school year, the Student attended first grade at a District 
elementary school and was eligible for special education services under the 
category of autism. 

2. The Student’s most recent evaluation was completed on January 22, 2014.  The 
reevaluation group recommended the Student receive specially designed instruction 
for reading, written expression, behavioral instruction, mathematics, speech therapy, 
and receive occupational therapy (OT) as related service.  The evaluation report 
noted that the Student was often tired and not responsive when asked a question.  
The report also observed that the Student needed a change of activity about every 
ten minutes to maintain his attention and reduce his frustrations.  The report stated 
that when the Student became aggressive, he usually threatened teachers and 
needed time in a quite space.  However, timeouts in the office often escalated the 
Student, requiring that staff restrain him.  The report further observed that when the 
Student ran away, he required at least two adults to bring him back to school. 

3. On February 20, 2014, the Student’s annual individualized education program (IEP) 
was developed.  The IEP team considered that the Student was a fast learner, who 
liked to be helpful, feel needed, and yearned for friendship with his peers, but  he 
found maintaining friendships difficult and was often tired and sullen.  The IEP team 
also considered that the Student needed strategies to address his behavior, and the 
Student’s providers had used reminders, breaks, quiet space, trampoline time, 1:1 
para support, positive reinforcements, such as sticker charts, and alternate 
assignments for recess and physical education class.  The present levels of 
performance stated that staff changed the Student’s activities about every ten 
minutes to maintain his attention and reduce his frustrations.  The present levels 
also stated that the Student needed 1:1 support to complete written tasks, and could 
become overwhelmed by sensory stimuli, such as noise, but was making progress 
on his academic skills.  The Student’s IEP included nine annual goals, with progress 
reported each trimester.  The Student’s IEP provided a total of 1448.75 minutes per 
week of specially designed instruction in the areas of reading, mathematics, written 
language, and behavior, and OT consultation as a related service, all in the special 
education setting.  The IEP stated that the Student would attend general education 
physical education and “specials,” but he would attend with older students to reduce 
the risk of his hurting other children, and his 1:1 paraeducator would accompany 
him.  Further, if 1:1 paraeducator support was not available, the Student would 
remain in his special education classroom.  The IEP also included an aversive 
intervention plan, stating that if the Student refused to stop exhibiting physical 
aggression or using inappropriate language, trained staff could isolate the Student 
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until “the completion of the behavior procession sheet and discussion (end of school 
day, if needed).”  The aversive intervention plan included that if isolation continued 
for more than ten minutes, staff would contact school administration for assistance. 

4. September 2, 2014 was the first day of the 2014-2015 school year. 

5. On September 8, 2014, the Student behaved in an unsafe manner in his classroom 
and the school activated its crisis team protocols.1  Activating the crisis team 
protocols involved seeking assistance from a specific list of staff, in the order listed, 
and taking potential actions such as evacuating the classroom or calling the 
resource sergeant with the local police.2 

6. On September 15, 2014, the Student ran away from staff and ran off campus.  The 
school activated its crisis team protocols, and staff telephoned the resource 
sergeant, who returned the Student to campus. 

7. Also on September 15, 2014, the Parent sent a letter to the District, through her 
attorney, stating that the Student had been able to leave school grounds repeatedly 
and on some occasions, staff had not followed the Student quickly enough, if at all.  
Additionally, the letter stated that the Parent was concerned that staff treated the 
Student in a manner that led to his flight behavior.  The letter requested that the 
school take additional steps to ensure that the Student remain on school grounds, 
and also requested a meeting to discuss the issues. 

8. On September 17, 2014, the Student ran away from staff but remained on campus.  
The Student received a disciplinary referral and a warning, but the District did not 
impose a suspension. 

9. On September 18, 2014, the Student hit and kicked another student while outside.  
The Student then ran into the school and threw a chair, hit the paraeducator, and 
climbed on top of the cabinet.  When staff tried to help the Student down from the 
cabinet, the Student hit, slapped, and kicked staff.  The Student received a 
disciplinary referral, and the District sent the Parent written notice, stating that the 
District was suspending the Student from school for a half day. 

10. On September 22, 2014, the Student ran away from staff again, and ran off campus.  
School staff activated the crisis team and telephoned the resource sergeant, who 
returned the Student to campus.3  Also on September 22, 2014, the District sent 
both a meeting notice and a prior written notice to the Parent, stating that the District 

                                                           
1 The District’s documentation states that the Student’s behavior was “unsafe” but it does not 
further describe or give details for this incident. 

2 The resource sergeant is a commissioned officer with the local police department, who 
provides direct service to the schools on all matters of safety and security. 

3 According to the behavioral data tracking sheets, the Student ran home and the Parent 
brought him back to school.  However, the District’s other documentation describes these 
events as presented above. 
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would hold an IEP meeting for the Student on September 24, 2014, in response to 
the Parent’s meeting request. 

11. On September 24, 2014, the Student’s IEP team, including the Parent, met to 
discuss the Student’s needs, including whether the Student’s current placement was 
meeting his needs.  According to the meeting notes, the IEP team decided to keep 
the Student’s full school day placement in a special education setting, and have a 
private provider conduct a functional behavioral assessment (FBA) for the Student.  
While waiting for the FBA to be completed, the IEP team also decided that staff 
would follow the Student when he tried to run away, rather than try to restrain him.  
Additionally, the team decided that when the Student was escalated, staff would call 
the Student’s aunt to help calm him, and when the Student had met specific 
behavioral expectations, the Student could be rewarded by having lunch with his 
aunt the following day.  The Student’s behavioral expectations included staying on 
school grounds, communicating his plan when he left the classroom for a break, and 
expressing his feelings.  Finally, the team decided that the Student would arrive at 
school slightly later in the morning to ease his anxiety when encountering other 
students.4  The District’s documentation did not include prior written notice, given to 
the Parent, outlining the District’s decisions after the meeting. 

12. On October 6, 2014, the private provider for the FBA met with the Parent and the 
Student at the Student’s school and observed the Student at school. 

13. On October 14, 2014, the Student threw food and swore at staff.  Later that day, he 
ran away from staff several times, but did not leave campus. 

14. On October 17, 2014, the Student ran away from staff and left campus.  School staff 
activated the crisis team, and a paraeducator remained with the Student, who 
eventually returned to school on his own.  While in the office, the Student jumped on 
the school principal’s back and wrapped his arms around her neck.  When the 
Parent came to school, the Student swore at staff, stated he was going to kill the 
school principal, and charged toward her.  However, the Parent restrained the 
Student and took him home.  The District sent the Parent written notice, stating that 
the District had suspended the Student from school for a half day. 

15. On November 3, 2014, the Student became escalated during class, and started 
hitting, kicking his teachers, and trying to run from the classroom.  The Student’s 
special education teacher “guided him to the quiet area” and told him he could come 
out after he had a calm body and quiet voice for five minutes.  The Student asked to 
build a fort in the quiet area so his special education teacher handed him blankets 
and a foam pad and helped him set up a fort.  The special education teacher then 
set the timer for five minutes, after which the Student returned to his classroom.  The 
Student received a disciplinary referral, and the Parent received written notice, 

                                                           
4 Specifically, the Student would arrive between 8:20 AM and 8:25 AM.  School hours are 8:20 
AM to 3:00 PM. 
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stating that the Student had been isolated for five minutes, and describing the 
incident. 

16. On November 4, 2014, the Student ran away from school staff twice, prompting staff 
to activate the crisis team; however, the Student did not leave the school campus.  
Upon his return, the Student wanted to enter the general education classroom 
across the hall from his resource room, but the Student’s special education teacher 
blocked his way because he was visibly escalated.  The Student hit, kicked, and bit 
his special education teacher and she “performed a moving restraint” from the 
hallway to the quiet area in the resource room.  The Student’s special education 
teacher told him that he could come out after he had a calm body and quiet voice for 
five minutes, but the Student tried to escape, hit, and bit the teacher again.  After 
about three minutes, the Student asked to build a fort in the quiet area, so his 
special education teacher and paraeducator handed him blankets and helped him 
set up a fort.  Once the fort was built, the special education teacher told the Student 
that she liked his calm body and quiet voice, but the Student decided that he was 
tired, so he took a nap in his fort in the quiet area, and did not return to the 
classroom right away.  The Student received a disciplinary referral, which noted that 
the Student’s IEP team would meet on November 13, 2014.  The Parent received 
written notice, stating that the Student had a fifteen-second moving restraint, a three-
minute isolation, and a description of the incident.  Additionally, the District sent the 
Parent written notice, stating that the District had suspended the Student from 
school for six days.  According to the District, the suspension lasted six days in order 
to schedule a meeting with the Parent prior to the Student’s re-entry. 

17. On November 13, 2014, the Student’s IEP team, including the Parent and the private 
FBA evaluator, met to discuss the Student’s needs.  According to the meeting notes, 
the IEP team discussed the “triggers” for the Student’s fight or flight behavior, which 
included feeling embarrassed, feeling a task was too difficult, and/or feeling other 
people had not met their obligations.  The IEP team discussed that hiding was an 
indicator that the Student was embarrassed, overwhelmed, or tired.  The team also 
discussed concerns that the Student frequently felt fatigued, and he needed to 
increase his stamina for school.  The Parent stated she was looking into reducing 
the dosage of some of his medication and the Student had an upcoming doctor’s 
appointment in December 2014.  According to the IEP meeting notes, the Parent 
agreed to the Student’s attending school for ½ days and leaving at 11:30 AM after 
lunch.  According to the District’s response to this complaint, the Parent agreed to 
shorten the Student’s schedule temporarily, but she did not want the shortened 
schedule to be permanent.  The notes also stated that the Student’s team would 
revisit his length of school day after winter break, possibly having him attend ¾ a 
day.  Additionally, the notes stated that the private evaluator would provide the 
school and the Parent with data sheets to log the Student’s behavior and his sleep.  
The meeting notes listed a plan to help the Student, including: providing a visual 
schedule, with built-in breaks; assigning a fifth grade recess buddy; providing a 
choice between a full page or ½ page work for each task; having both good day/bad 
day curriculums; developing a “treasure box” and rewarding the Student by letting 
him select an item from the box; asking the Student how he is feeling every 30 
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minutes; being very consistent; and having the Student in the resource room the 
majority of his time.  Additionally, the notes stated that although the Student would 
not be in his general education classroom most of the time, the team wanted him to 
feel included, and discussed having him at school for attendance, and to line up with 
his classmates for recess and lunch, but the meeting notes do not indicate that the 
team affirmatively decided to incorporate these last item into his behavioral plan.  
The District’s documentation does not include an amended IEP for the Student, 
reflecting these revisions, and the District’s documentation did not include prior 
written notice, outlining the IEP team’s decisions. 

18. The District’s documentation did include a behavioral intervention plan (BIP) for the 
Student, dated November 13, 2014, and presumably developed at the same 
meeting.5  However, the documentation does not include the Student’s FBA.  The 
BIP includes three types of strategies: (1) strategies to reduce the Student’s 
behavioral triggers; (2) intervention strategies for behaviors hypothesized to gain 
attention; and, (3) intervention strategies for behavior hypothesized to avoid or 
escape demands.  One of the strategies to reduce the Student’s behavioral triggers 
was that the Student’s school day would be reduced to a half day until the BIP had 
been effective, and/or a doctor had adjusted the Student’s medications. 

19. On November 18, 2014, the school began providing a fifth grade “recess buddy” for 
the Student and provided lunch buddies when the Student stayed at school through 
lunch period.  Additionally, the District’s documentation included examples of the 
Student’s visual schedules, choices for work, reward systems, including a “treasure 
box”, communication systems for consistent checking how the Student was feeling, 
and providing additional strategies if needed. 

20. On December 8, 2014, the Student ran away from staff and ran off campus.  School 
staff telephoned the resource sergeant, who returned the Student to campus.  The 
Student’s special education teacher emailed the school principal, informing her of 
the incident.  The District’s documentation does not indicate any other action taken 
by the District or response to the incident. 

21. On December 12, 2014, the Student threw a banana at another student, who yelled 
at him, agitating the Student.  Staff guided the Student to the quiet area in his 
resource room.  The Student hit and kicked staff during the process.  The District’s 
documentation did not include written notice to the Parent, stating the duration of the 
moving restraint/ isolation, or description of the incident. 

22. On December 15, 2014, the Student threw food and then climbed on furniture, 
causing staff to become concerned for his safety.  Staff escorted the Student to the 
quiet area in his resource room and isolated him.  The District’s documentation did 
not include written notice to the Parent, stating the duration of moving 
restraint/isolation, or a description of the incident. 

                                                           
5 Although the BIP did not list participants and was unsigned, it appears that the team agreed to 
the BIP and considered it to be finalized. 
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23. On December 17, 2014, the Student’s IEP team, including the Parent, met to 
discuss the Student’s BIP and his school day.  According to the District’s response 
to this complaint, the Parent strongly advocated for a gradual increase to the 
Student’s school day after the winter break.  According to the meeting notes, the 
Student’s IEP team agreed that beginning the second week of January 2015, the 
Student would increase his school day for 30 minutes each week for approximately 
five weeks, provided that he had sufficient stamina, and did not have an increase in 
outbursts, until he had resumed a full  day schedule.6  The District’s documentation 
does not include an amended IEP for the Student, reflecting these revisions.  The 
District’s documentation also did not include prior written notice, outlining the 
District’s decisions. 

24. On December 18, 2014, the Student became angry and threw chairs at another 
student who had made rude hand gestures.  A teacher and a paraeducator guided 
the Student to the quiet area of the resource room and isolated him.  However, the 
Student remained upset, tried to climb out, and threw objects from the quiet area.  
Staff tried to reach into the quiet area but the Student hit them.  The District’s 
documentation did not include written notice to the Parent, stating the duration of 
moving restraint/isolation, or a description of the incident. 

25. The District’s winter vacation was December 22, 2014 to January 2, 2015, with 
January 5, 2015 being the first day back to school. 

26. On January 5, 2015, the Student ran away from staff and ran outside, but initially did 
not leave the campus.  School staff activated the crisis team.  When he returned 
inside the school building, the Student threw snow/ice balls at his paraeducator, ran 
back outside, and threated school volunteers as they walked into the building while 
throwing snow/ice balls at them.  After the Student came back inside, staff isolated 
him for ten minutes.  The Student eventually punched his paraeducator in the eye, 
and ran off campus.  School staff telephoned the resource sergeant, who returned 
the Student to campus.  The District imposed a one-hour suspension by sending the 
Student home early.  The District’s documentation included written notice to the 
Parent, describing the various incidents, stating the duration of isolation, and 
detailing the suspension. 

27. On January 6, 2015, the Student again ran away from staff, climbed the fence, and 
ran off of campus.  School staff activated the crisis team and telephoned the 
resource sergeant, who returned the Student to campus. 

28. On January 7, 2015, the Student ran away from staff and ran off campus, but came 
back on his own. 

                                                           
6 Specifically, the week of January 5, 2015, the Student would stay at school until 12:30 PM; the 
week of January 12, 2015, the Student would stay at school until 1:00 PM; the week of January 
19, 2015, the Student would stay at school until 1:30 PM; the week of January 26, 2015, the 
Student would stay at school until 2:00 PM; the week of February 2, 2015, the Student would 
stay at school until 2:30 PM; and the week of February 9, 2015, the Student would stay at 
school until 3:00 PM. 
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29. On January 8, 2015, the Student ran away from staff, ran outside, and staff followed 
him.  The Student threw snow/ice balls, ice shards, and rocks at staff, giving his 
paraeducator a concussion, before chasing staff back into the school with an ice 
shard, threatening to kill them.  After about 15 minutes, the Student agreed to come 
inside the school building and staff isolated him for 15 minutes.  While in isolation, 
the Student exposed himself repeatedly to staff and punched his special education 
teacher.  The District imposed a one-hour suspension by sending the Student home 
early.  The District’s documentation included written notice to the Parent, describing 
the incident, stating the duration of isolation, and detailing the suspension. 

30. During the week of January 5 through January 9, 2015, the local police chief 
requested that the District stop using police resources to manage the Student. 

31. On January 13, 2015, the Student ran away from staff, ran off campus, and ran to 
the baseball field.  He apparently returned on his own.  Later, the Student became 
upset when his special education teacher was helping another student and attacked 
his special education teacher.  Staff escorted him to the quiet area and isolated him 
for seven minutes.  That same afternoon, the Student again eloped from staff, ran off 
campus, and ran to the park.  Again, he apparently returned on his own.  The 
District’s documentation included written notice to the Parent, describing the 
incidents and stating the duration of isolation. 

32. On January 14, 2015, the Student’s special education asked him to stop using the 
computer.  The Student escalated, and hit her in the face and stomach.  The 
District’s documentation does not give any other information or indicate what 
consequences ensued. 

33. On January 15, 2015, the Student refused to come in after recess, ran away from 
staff, and ran off campus.  School staff activated the crisis team and the Student 
returned on his own. 

34. On January 16, 2015, the Student’s IEP team, including the Parent, met to discuss 
the Student’s BIP and his placement.  The meeting notes stated that since starting 
the BIP on December 17, 2014, the Student had run off campus on eight occasions, 
and had seriously assaulted staff on five occasions.  The notes also stated that 
during this time, the Student’s average academic instruction time was between zero 
and ten minutes, and his longest period of academic instruction lasted forty minutes.  
The notes further stated that as school continued, the Student seemed to be 
regressing, yet there were no certain times or precursors that appeared to be 
causing the behaviors, and staff were perplexed.  The notes then stated that the 
District suggested providing the Student with temporary home tutoring until the 
District had a plan in place to keep the Student safe.  The notes stated that tutoring 
typically included as much as ten hours per week, but that the team needed to be 
careful not to place too high of a demand on the Student.  The notes indicated that 
the District hoped to have home tutoring in place by January 20, 2015.  The meeting 
notes did not indicate whether the Parent agreed.  Based on the documentation, the 
Student did not return to his classroom after this date.  The District’s documentation 
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does not include an amended IEP for the Student, reflecting these revisions.  The 
District’s documentation does not include prior written notice, outlining the District’s 
decisions or stating whether the Parent agreed. 

35. According to the District, later that same afternoon on January 16, 2015, the school 
principal telephoned the Parent and left a voicemail message, asking whether the 
Parent preferred daytime or evening tutoring for the Student.  Similarly, on January 
20, 2015, the school principal again called the Parent, and left a voicemail message 
regarding arranging tutoring. 

36. On January 26, 2015, the District sent the Parent a letter, stating that at the last 
meeting, the Student’s IEP team discussed eight to ten hours per week of home 
tutoring for the Student as a short-term intervention.  The letter stated that the 
District thought that this short-term approach was appropriate based on safety 
concerns for both the Student and for staff.  The letter also stated that the District 
was in the process of adding staff and programing at the Student’s elementary 
school that should help meet the Student’s long-term needs.  The letter stated that 
the District had a tutor available and the purpose of the letter was to determine 
whether the Parent preferred tutoring during the school day, or after the school day. 

37. On February 11, 2015, the Parent telephoned the school principal, leaving a 
voicemail message, asking when the Student could return to school.  According to 
the District, the school principal was out of the office for several days, and she did 
not receive the Parent’s voicemail message until February 17, 2015. 

38. On February 13, 2015, the Parent filed this complaint. 

39. On February 17, 2015, the school principal telephoned the Parent, who again asked 
when the Student could return to school.  The school principal told the Parent that 
the school did not have a return date for the Student because it was having trouble 
hiring for a posted position.  Additionally, the school principal and the Parent 
discussed the Parent’s preferences for scheduling the Student’s tutoring. 

40. On February 18, 2015, the Student’s IEP team, including the Parent, developed the 
Student’s annual IEP.  The team considered the Parent’s concerns that the Student 
was falling behind because he was at home.  The present levels of performance 
stated that the Student had not been present in his resource room classroom for the 
past three months.  The present levels also stated that when the Student had been 
present in the resource room, staff had provided him with a visual schedule, 
changed his activities every 15 minutes, and he was assisted by his 1:1 
paraeducator.  Nevertheless, the Student expressed great frustration with most 
academic endeavors, and frequently fled the classroom or refused to participate in 
activities.  The present levels stated that before the Student had been placed on a 
home tutoring program, he had been working significantly below grade level in all 
subjects.  The present levels of performance also stated that when the Student 
attended his home school in the future, he would receive full day support in a self-
contained program.  However, after the behavioral situation during the week of 
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January 12, 2015, the District had determined his least restrictive environment was a 
home tutor program.  The Student’s IEP included nine total annual goals, with 
progress reported each trimester.  The Student’s IEP provided for a 600-minute 
school week with 603.75 minutes per week of specially designed instruction in the 
areas of reading, mathematics, written language, and behavior, and OT consultation 
as a related service, all in the special education setting.  The IEP stated that a home 
tutor program was the least restrictive environment (LRE) for the Student at that time 
and upon the Student’s return to school, he would spend the majority of his time in 
the resource room but would be welcome to join his general education class in 
specials, story time, and/or morning circle with his 1:1 paraeducator.  The District 
provided the Parent with prior written notice that stated the team had rejected 
serving the Student in the general education setting, but did not reflect that the 
District considered other options or rejected options.  The Parent signed the IEP, but 
wrote that she did not agree with the home tutoring program next to her signature. 

41. According to the District, on February 18, 2015, the District hired a tutor for the 
Student, and the tutor immediately contacted the Parent and arranged a tutoring 
schedule. 

42. On February 24, 2015, the Student came to his elementary school, after school 
hours, for his first tutoring session.  The Student ran from the room, but did not leave 
campus.  According to the District’s response to this complaint, the Student then 
returned to the tutoring room and had a productive session.  According to the 
District’s response to this complaint, the Student is currently receiving ten hours per 
week of 1:1 tutoring at school, and the District intends to return the Student to his full 
day placement at school as soon as the District hires additional teaching staff. 

CONCLUSIONS 

1. The District’s documentation substantiates that the District implemented the 
provisions in the Student’s BIP, as developed on November 13, 2014 and December 
17, 2014, for the time that the Student was in school.  However, the District’s 
documentation does not substantiate that the District followed procedures for 
amending the Student’s February 20, 2014 IEP or for providing prior written notice to 
the Parent, detailing the District’s decisions.  Although the Student’s IEP team, 
including the Parent, met on November 13, 2014 to discuss significant concerns 
about the Student’s needs and placement, and the team agreed that the Student 
needed a shortened school day, the District never amended the Student’s February 
20, 2014 IEP.  Similarly, when the Student’s IEP team met again on December 17, 
2014 to reconsider the Student’s needs and placement, and the Student’s team 
agreed to a plan that incrementally increased the Student’s school day, the District 
never amended the Student’s IEP.  Further, the District did not provide the Parent 
with prior written notices, reflecting the decisions to shorten the Student’s school 
day, the plans to increase the Student’s school day, or the plans to provide tutoring 
instead of the Student’s attending school.  The District must ensure that it uses prior 
written notice to document what decisions it makes at IEP meetings, including the 
reasoning for the District’s decisions, and including any disagreement by a parent.  
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OSPI notes that the Student’s BIP stated that the Student’s school day would be a 
half day until the BIP had been effective and/or a doctor had adjusted the Student’s 
medications.  OSPI reminds the District that it is prohibited from requiring parents to 
obtain or to change a student’s medication as a condition of attending school.  
Additionally, the District appears to be conditioning the Student’s return to school on 
the District’s staffing needs, not the Student’s least restrictive environment needs.  It 
is unclear exactly what staff the District needed to hire before the Student’s return, 
but it appears to be related to the school resource officer no longer being available 
to support the Student.  If the District could not find an applicant to support the 
Student, the District should have contracted with a private agency to support the 
Student until the District could complete its necessary hiring, or make other 
adequate arrangements for the Student to attend the District’s school or another 
school.  Compensatory services are an equitable remedy and are appropriate here.  
OSPI accepts the District’s proposed corrective action to provide one hour of tutoring 
for every shortened school day between November 2014 and February 18, 2015, as 
an equitable remedy.  This appears to be about 52 hours; if the District’s calculations 
differ, the District must provide a minimum of 40 hours.  The District will provide 
compensatory services to the Student over the summer of 2015.  Additionally, OSPI 
notes that the Student’s aversive intervention plan specified the use of isolation with 
the Student, but did not specify the use of restraint.  However, it is clear that the 
Student’s team envisioned that staff would use certain restraints (i.e. “moving 
restraints” and “escorts”) in order to facilitate isolation.  The District will amend the 
Student’s aversive intervention plan accordingly. 

2. The District’s documentation does not substantiate that the District followed 
discipline procedures and/or change of placement procedures.  Although the District 
officially suspended the Student for only seven school days plus two school hours, 
the District imposed a de-facto expulsion on the Student on January 16, 2014, when 
the District determined that based on safety concerns for the Student and for staff, 
the Student would not attend school for an indefinite time, and would receive home 
tutoring.  Had the District acknowledged its expulsion of the Student, it would have 
triggered disciplinary procedures, such as holding a meeting to determine whether 
the Student’s behavior was a manifestation of his disability.  When a manifestation 
team determines that a student’s conduct was a manifestation of his or her disability, 
a district is required to do a number of things, including “return the student to the 
placement from which the student was removed” unless (1) the parent and the 
district agree to a change of placement as part of the modification of the student’s 
BIP, or (2) the student’s conduct involved a weapon, illegal drug, or the infliction of 
serious bodily harm.  Because the Parent did not agree to a change of placement 
(as she made clear when she signed the February 18, 2015 IEP), and because the 
standard for actual infliction of serious bodily harm is a very high standard, the 
District would have been required to return the Student to the placement called for in 
his February 20, 2014 IEP. 

In this complaint, the District stated it changed the Student’s placement to home 
tutoring because it was concerned about the safety of staff and the Student.  If the 
District believed that the Student’s placement should be changed for safety reasons, 
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it should have filed for an expedited due process hearing and asked an 
administrative law judge (ALJ) to order a change to the Student’s placement to that 
of an interim alternative education setting for up to 45 school days.  The grounds for 
such a request would have been that maintaining the current education placement 
was “substantially likely to result in injury to the student or others.”  WAC 392-172A-
05160(2).  The District indicates that the Student’s home tutoring placement is 
necessary because the District is having difficulty hiring necessary staff to support 
the Student.  As discussed above, the need to hire additional staff is not the basis for 
determining that the Student’s LRE is in the home. 

Within the next 30 days, the District must arrange to return the Student to a 
placement in the school setting.  Given that the IEP team previously determined that 
a gradual increase to the Student’s school day was appropriate, the District will 
arrange for staff, including outside staff if needed, to support the Student’s return.  If 
the District does not believe that it can provide a free appropriate public education 
(FAPE), because of staffing or other issues, the District must determine how it can 
provide FAPE, which may include placements in other private or public entities. 

CORRECTIVE ACTIONS 

By or before May 27, 2015, July 7, 2015, and September 14, 2015, the District will 
provide OSPI with documentation showing the District has completed the following 
corrective actions. 

STUDENT SPECIFIC: 
1. The District will immediately contact the Parent and schedule a meeting to determine 

the Student’s placement, or determine an appropriate placement other than home 
tutoring.  In the meantime, the District will continue to provide tutoring for the 
Student.  Also at this meeting, the District will amend the Student’s aversive 
intervention plan to reflect the IEP team’s intent that certain restraints are authorized 
for the Student.  The District will provide OSPI with documentation of the results of 
this meeting, including an amended IEP and prior written notice, by or before May 
27, 2015. 

2. OSPI accepts the District’s proposed corrective action that the District designate a 
note taker for the Student’s IEP team meetings. 

3. By or before May 27, 2015, the District will meet with the Parent to develop a 
schedule for a minimum of 40 hours of one-to-one compensatory education and 
services, based on the areas of service identified in the Student’s IEP, which the 
District will deliver during the summer of 2015.  The District will provide OSPI with 
documentation of the schedule no later than July 7, 2015. 

No later than September 14, 2015, the District shall provide OSPI with 
documentation that the District has completed compensatory services for the 
Student.  This documentation must include the dates, times, and length of each 
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session, and state whether any of the sessions were rescheduled by the District or 
missed by the Student. 

The District either must provide transportation necessary for the Student to access 
these services or reimburse the Parent for the cost of providing transportation for 
these services.  If the District reimburses the Parent for transportation, the District 
must reimburse the Parent for round trip mileage at the District’s privately owned 
vehicle rate.  The District must provide OSPI with documentation by September 14, 
2015 of payments, if any, made to the Parent for travel reimbursement. 

DISTRICT SPECIFIC: 
1. OSPI accepts the District’s proposed corrective actions to train special education 

staff regarding the requirements for prior written notice, behavioral plan components, 
and service matrix requirements.  Additionally, the District will develop written 
guidance for special education staff that addresses the procedures for amending 
IEPs and the procedures for changing a student’s placement based on safety 
concerns. 

By or before May 27, 2015, the District will submit a draft of its training/written 
guidance to OSPI for review.  OSPI will provide feedback regarding the guidance by 
June 15, 2015.  The District will provide OSPI with documentation showing it 
provided all elementary school certificated special education staff with the written 
guidance no later than September 14, 2015.  The District will include a roster of staff 
members who should have received the guidance so OSPI can cross reference the 
list with the actual recipients. 

The District will submit a completed copy of the Corrective Action Plan (CAP) Matrix 
documenting the specific actions it has taken to address the violations and will attach 
any other supporting documents or required information. 

NOTE: The district may request an electronic version of the matrix by e-mailing Thinh 
Le at Thinh.Le@k12.wa.us. 

RECOMMENDATIONS 

As part of the Student’s return to a school setting, OSPI strongly recommends the team 
consider further assessments and observations of the Student, if needed, to determine 
the appropriate services for the Student. 

OSPI notes that on some occasions, the District did not provide the Parent with written 
notification detailing the Student’s isolation.  However, this does not appear to be 
systemic; therefore, no corrective actions are ordered.  However, OSPI recommends 
that the District review its procedures to ensure that it consistently provides written 
reports to the parents every time that restraint or isolation is used with a student. 
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Dated this ____ day of April, 2015 

Douglas H. Gill, Ed. D. 
Assistant Superintendent 
Special Education 
PO BOX 47200 
Olympia, WA 98504-7200 

THIS WRITTEN DECISION CONCLUDES OSPI’S INVESTIGATION OF THIS 
COMPLAINT 

IDEA provides mechanisms for resolution of disputes affecting the rights of special 
education students.  This decision may not be appealed.  However, parents (or adult 
students) and school districts may raise any matter addressed in this decision that 
pertains to the identification, evaluation, placement, or provision of FAPE to a student in 
a due process hearing.  Decisions issued in due process hearings may be appealed.  
Statutes of limitations apply to due process hearings.  Parties should consult legal 
counsel for more information about filing a due process hearing.  Parents (or adult 
students) and districts may also use the mediation process to resolve disputes.  The 
state regulations addressing mediation and due process hearings are found at WAC 
392-172A-05060 through 05075 (mediation) and WAC 392-172A-05080 through 05125 
(due process hearings.) 
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