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SPECIAL EDUCATION CITIZEN COMPLAINT (SECC) NO.  15-08 

PROCEDURAL HISTORY 

On February 9, 2015, the Office of Superintendent of Public Instruction (OSPI) received 
a Special Education Citizen Complaint from the parent (Parent) of a student (Student) 
attending the Central Kitsap School District (District).  The Parent alleged that the 
District violated the Individuals with Disabilities Education Act (IDEA), or a regulation 
implementing the IDEA, with regard to the Student’s education. 

On February 9, 2015, OSPI acknowledged receipt of this complaint and forwarded a 
copy of it to the District Superintendent on the same day.  The District was asked to 
respond to the allegations made in the complaint. 

On March 3, 2015, OSPI received the District’s response to the complaint and 
forwarded it to the Parent on the same day.  The Parent was invited to reply with any 
information she had that was inconsistent with the District’s information. 

On March 12, 2015, OSPI received the Parent’s reply.  The information was forwarded 
to the District on March 13, 2015. 

OSPI considered all of the information provided by the Parent and the District as part of 
its investigation. 

OVERVIEW 

The Student moved to the District from another district in Washington at the beginning 
of the 2014-2015 school year, and enrolled in ninth grade in a District high school.  The 
individualized education program (IEP) in effect at the time the Student transferred to 
the District included extended school year (ESY) services and was current through 
September 18, 2014.  When the Student’s IEP team at the District developed the 
Student’s annual IEP on October 24, 2014, the IEP no longer included ESY services.  
The Parent alleged that the District did not follow procedures for revising the Student’s 
IEP to address the ESY services provided in the transfer IEP, including providing prior 
written notice after the District IEP meeting in October, 2014.  The District stated that it 
followed procedures for determining the Student’s need for ESY at the October 2014 
IEP meeting, but acknowledged that it could not document that the Parent received a 
copy of the revised IEP.  The District stated that it failed to provide prior written notice 
after it held a February 6, 2015 meeting where ESY services were discussed, but also 
stated that the IEP was not revised.  The District proposed to reconvene the IEP team 
to review the Student’s need for ESY services using current data.  The District also 
proposed to meet with the special education members of the Student’s IEP team, and 
discuss with them the District’s procedures for providing final documents to service 
providers, and prior written notice to parents. 
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SCOPE OF INVESTIGATION 

The complaint was limited to a review of whether the allegations made in the complaint 
demonstrate a violation of Part B of the IDEA.  The Parent was provided with 
information about the complaint processes available under state and federal law to 
address potential allegations of discrimination. 

ISSUE 

1. Did the District follow procedures for amending or revising the Student’s 
individualized education program (IEP) regarding ESY services, including providing 
prior written notice after the meeting? 

LEGAL STANDARDS 

Extended School Year Services: Extended school year (ESY) services means services 
meeting state standards provided to a student eligible for special education that are 
beyond the normal school year, in accordance with the student's IEP, and at no cost to 
the parents of the student.  School districts must ensure that ESY services are available 
when necessary to provide a FAPE to a student eligible for special education services.  
ESY services must be provided only if the student’s IEP team determines, based on the 
student’s needs, that they are necessary in order for the student to receive a FAPE.  
The purpose of ESY services is the maintenance of the student’s learning skills or 
behavior, not the teaching of new skills or behaviors.  School districts must develop 
criteria for determining the need for ESY services that include regression and 
recoupment time based on documented evidence, or on the determinations of the IEP 
team, based on their professional judgment and considering the nature and severity of 
the student’s disability, rate of progress, and emerging skills, among other things, with 
evidence to support the need.  For purposes of ESY, “regression” means significant loss 
of skills or behaviors if educational services are interrupted in any area specified in the 
IEP.  “Recoupment” means the recovery of skills or behaviors to a level demonstrated 
before interruption of services specified in the IEP. 34 CFR §300.106; WAC 392-172A-
02020.  A student’s IEP team must decide whether the student requires ESY services 
and the amount of those services.  Reliance on a single factor, for example, the lack of 
progress as a determinative factor in all instances, does not allow for appropriate case-
by-case determinations.  Letter to Given, 39 IDELR 129 (OSEP 2003), citing, M.M. v. 
School District of Greenville County, 303 F.3d 523, 537-538 (4th Cir. 2002). 

Prior Written Notice: Prior written notice ensures that the parent is aware of the 
decisions a district has made regarding evaluation and other matters affecting 
placement or implementation of the IEP.  It documents that full consideration has been 
given to input provided regarding the student’s educational needs, and it clarifies that a 
decision has been made.  The prior written notice should document any disagreement 
with the parent, and should clearly describe what the district proposes or refuses to 
initiate.  It also includes a statement that the parent has procedural safeguards so that if 
they wish to do so, they can follow procedures to resolve the conflict.  Prior written 
notice is not an invitation to a meeting.  
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Prior written notice must be given to the parent within a reasonable time before the 
district initiates or refuses to initiate a proposed change to the student’s identification, 
evaluation, educational placement or the provision of a free appropriate public 
education.  It must explain why the district proposes or refuses to take action.   It must 
describe any other options the district considered, and it must explain its reasons for 
rejecting those options.  34 CFR 300.503; WAC 392-172A-05010. 

FINDINGS OF FACT 

1. The Student is eligible for special education and related services under the multiple 
disabilities category.  On September 3, 2014, at the beginning of the 2014-2015 
school year, the Student transferred to the District from another district in 
Washington with a current IEP, and enrolled in ninth grade. 

2. The Student’s most recent evaluation was completed by the other Washington 
district on March 18, 2013.  The Student’s reevaluation report recommended 
services in reading, math, written language, adaptive behavior, social/emotional 
behavior, and communication.  Occupational therapy was recommended as a 
related service.  The evaluation group from the other district also included a 
recommendation for extended school year (ESY) services due to “regression and 
recoupment”, but did not specify the areas for ESY. 

3. The IEP in effect at the beginning of the 2014-2015 school year was developed by 
the Student’s IEP team from the former district on September 18, 2013.  The transfer 
IEP indicated that the Student would receive ESY services after the end of the 2013-
2014 school year due to issues of regression and recoupment.  The Student’s IEP 
expired on September 18, 2014, and the District was required to develop the 
Student’s annual IEP. 

4. The Student’s special education teacher scheduled an IEP meeting for September 
26, 2014 to develop the Student’s annual IEP.  When the District and Parent met, 
the IEP team did not include a general education teacher.  The other members of 
the IEP team reviewed the District’s draft IEP, and agreed to schedule another 
meeting to finalize the Student’s annual IEP.  The draft IEP continued to indicate that 
ESY services would be provided, due to regression and recoupment issues.  
Although the District did not finalize the Student’s annual IEP, the Student’s special 
education teacher sent a prior written notice indicating the IEP team had developed 
the Student’s annual IEP and the District would implement special education 
services as identified in the September 2014 IEP. 

5. The Student’s IEP team met again on October 23, 2014, to finalize the Student’s 
annual IEP.  The Student’s developmental disabilities (DD) case manager attended 
the IEP meeting with the Parent.  Under the section of the IEP addressing whether 
the Student would receive ESY services, the District checked the “no” box and 
indicated that the IEP team did not yet have sufficient data to address the need for 
ESY at the end of the 2014-2015 school year.  The District’s notes taken at the 
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meeting included a statement indicating “no ESY”, but didn’t provide any other 
information regarding the discussion of the Student’s need for ESY.  In her reply to 
OSPI, the Parent stated that she did not agree to the change in the IEP eliminating 
the need for ESY.  According to the Parent, in response to the Student’s DD case 
manager’s questions about the change to the need for ESY services, the Parent 
stated she and the DD case manager were told by the Student’s special education 
teacher that the Student’s reading scores did not decrease over the summer, so 
there was no need for ESY services to be identified in the IEP at that time.  The 
Parent expressed concern that while there was no decrease in the Student’s reading 
scores over the summer, the Student was still several years below her grade level 
peers’ reading levels.  According to the Parent, the special education teacher stated 
that she would make some changes to the IEP that were discussed at the meeting, 
and then provide the Parent with a copy of the IEP. 

6. The District provided OSPI with a copy of a prior written notice, dated October 23, 
2014, addressing the IEP meeting held the same day.  The notice indicated that the 
IEP developed on October 23, 2014 would be adopted and that there were no 
proposals or refusals addressed at the IEP meeting.  According to the Parent, in 
November 2014, she asked the District to provide her with a copy of the IEP with 
revisions agreed to at the October 23 IEP meeting.  She was provided a copy of the 
IEP, dated October 23, 2014, without the agreed changes, and as of February 4, 
2015, the Parent stated she still did not have a copy of the IEP with the agreed upon 
changes included.  The District acknowledged that they could not verify that the 
Parent was provided with a copy of the revised October 2014 IEP after the IEP 
meeting, but did provide the Parent with a copy of the IEP by February 6, 2015, 
when the District held another IEP meeting. 

7. The Student’s IEP team met again on February 6, 2015, to address the Parent’s 
ongoing concerns as well as her concerns about the Student’s need for ESY 
services.  The District stated that the IEP team would meet in May 2015 to review 
the Student’s data and determine the need for ESY services. 

CONCLUSIONS 

1. The District violated special education procedures when it failed to provide the 
Parent with a copy of the Student’s October 24, 2014 IEP with the changes 
addressed at the IEP meeting, and failed to provide the Parent with prior written 
notice that specifically addressed the IEP team’s proposals and refusals.  The 
District’s prior written notice only included pre-selected statements regarding the 
adoption of the IEP, and the review of evaluative data.  It did not address any 
discussion of the removal of ESY services from the IEP, or any other issues 
discussed at the October 24, 2014 IEP meeting, including changes to the IEP.  In 
addition, even though the Student’s transfer IEP was not revised when the IEP team 
met in September 2014, the special education teacher provided an identical prior 
written notice in September, indicating that an IEP had been developed and 
adopted, even though the IEP team did not proceed with a meeting after it 
recognized that it did not have the required IEP team members present.  The District 
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acknowledged that it could not substantiate that it provided the Parent with a copy of 
the October 24, 2014 IEP.  While the District proposed to meet with the Student’s 
IEP team to review the violations, the nature of the violations are not limited to the 
Student’s IEP team.  Therefore, the District will provide written guidance to special 
education personnel at the Student’s high school, addressing IEP development 
related to providing parents with a copy of the IEP after a meeting, providing prior 
written notice, and ensuring that the students’ providers are aware of their 
responsibilities for implementing students’ IEPs. 

With regard to the Student’s need for ESY services, the purpose of ESY services is 
to maintain a student's learning skills or behavior in order to offset regression, not to 
teach new skills or behaviors.  The determination of the need for ESY services is an 
annual IEP team decision with consideration of factors, including the nature and 
severity of the student’s disability, the student’s rate of progress and emerging skills, 
with evidence to support the need.  Because this is an IEP team decision and the 
determination of the need for ESY services could be different from year to year, a 
recommendation for ESY services would not normally be addressed in a student’s 
evaluation or reevaluation report.  Therefore, the District did not violate special 
education procedures when the IEP team determined that it would need more data 
to make a decision about ESY services after the end of the 2014-2015 school year.  
However, to the extent that the decision was based only on the Student’s 
maintenance of reading skills, this decision would violate procedures because the 
need for ESY services is not based on a single area of academic or functional skills. 
In addition, the District’s determination that the Student maintained skills did not take 
into consideration whether the Student’s participation in ESY services during the 
summer of 2014, and prior to her transfer to the District, affected the Student’s ability 
to maintain skills over the summer break.  The District has already indicated that it 
will reconvene the Student’s IEP team to consider the need for ESY services in 
2015.  The IEP team will make its determination based on consideration of all of the 
Student’s areas of service and any issues of regression or recoupment in those 
areas, and if not already in the District’s possession, information from the Student’s 
former district regarding the amount, type, and basis for ESY services. 

CORRECTIVE ACTIONS 

By May 6, 2015 and May 22, 2015, the District will provide documentation to OSPI that 
the following corrective actions have been completed. 

STUDENT SPECIFIC: 
No later than May 15, 2015, the District will hold an IEP team meeting with the Parent to 
determine the Student’s need for ESY services to address the areas of need described 
in the Student’s IEP.  The District will ensure that in addition to required IEP team 
members, the Student’s school speech language pathologist provider attends the 
meeting and participates in the review of the Student’s need for ESY services.  As part 
of its meeting, the District will review any relevant information regarding ESY services 
provided by the Student’s former district.  By May 22, 2015, the District will provide 
OSPI with a copy of any revisions to the Student’s IEP, documentation of the meeting 
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attendees, any meeting notes, documentation of the data and other information used to 
make the decision, and a copy of the prior written notice provided to the Parent, 
addressing decisions made as a result of the meeting. 

DISTRICT SPECIFIC: 
By May 6, 2015, the District will provide OSPI with a copy of draft written guidance that 
addresses: 1) providing parents with a copy of an IEP that incorporates any changes 
made to the IEP; 2) the purpose of prior written notice and the requirements for 
providing prior written notice; and, 3) ensuring that providers are aware of their 
responsibilities under the IEP.  OSPI will review the guidance and address any areas 
needing revision or additions.  By May 22, 2015, the District will provide OSPI with 
documentation that it has provided this guidance to the District’s special education 
teachers and educational staff associates at the Student’s high school.  The District will 
provide OSPI with a list of staff who should have received the written guidance and 
documentation that the staff did receive the guidance. 

The District will submit a completed copy of the Corrective Action Plan (CAP) Matrix 
documenting the specific actions it has taken to address the violations and will attach 
any other supporting documents or required information. 

NOTE: The district may request an electronic version of the matrix by e-mailing Thinh 
Le at Thinh.Le@k12.wa.us. 

Dated this ____ day of April, 2015 

Douglas H. Gill, Ed. D. 
Assistant Superintendent 
Special Education 
PO BOX 47200 
Olympia, WA 98504-7200 

THIS WRITTEN DECISION CONCLUDES OSPI’S INVESTIGATION OF THIS 
COMPLAINT 

IDEA provides mechanisms for resolution of disputes affecting the rights of special 
education students.  This decision may not be appealed.  However, parents (or adult 
students) and school districts may raise any matter addressed in this decision that 
pertains to the identification, evaluation, placement, or provision of FAPE to a student in 
a due process hearing.  Decisions issued in due process hearings may be appealed.  
Statutes of limitations apply to due process hearings.  Parties should consult legal 
counsel for more information about filing a due process hearing.  Parents (or adult 
students) and districts may also use the mediation process to resolve disputes.  The 
state regulations addressing mediation and due process hearings are found at WAC 
392-172A-05060 through 05075 (mediation) and WAC 392-172A-05080 through 05125 
(due process hearings.) 


	Untitled
	SPECIAL EDUCATION CITIZEN COMPLAINT (SECC) NO.  15-08 
	PROCEDURAL HISTORY 
	OVERVIEW 
	SCOPE OF INVESTIGATION 
	ISSUE 
	LEGAL STANDARDS 
	FINDINGS OF FACT 
	CONCLUSIONS 
	CORRECTIVE ACTIONS 
	STUDENT SPECIFIC: 
	DISTRICT SPECIFIC: 


