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SPECIAL EDUCATION CITIZEN COMPLAINT (SECC) NO.  15-01 

PROCEDURAL HISTORY 

On January 2, 2015, the Office of Superintendent of Public Instruction (OSPI) received 
a Special Education Citizen Complaint from the grandparent (Grandparent) of a student 
(Student) attending the Kent School District (District).  The Grandparent alleged that the 
District violated the Individuals with Disabilities Education Act (IDEA), or a regulation 
implementing the IDEA, with regard to the Student’s education. 

On January 2, 2015, OSPI acknowledged receipt of this complaint and forwarded a 
copy of it to the District Superintendent on the same day.  The District was asked to 
respond to the allegations made in the complaint. 

On January 22, 2015, OSPI received the District’s response to the complaint and 
forwarded it to the Grandparent on January 23, 2015.  The Grandparent was invited to 
reply with any information she had that was inconsistent with the District’s information. 

On February 2, 2015, OSPI received additional information from the Grandparent and 
the information was forwarded to the District on the same day. 

The District supplied additional information to OSPI on February 9, 2015 and February 
11, 2015.  OSPI forwarded that information to the Grandparent on February 11, 2015. 

On February 13, 2015, the District again supplied additional information.  OSPI 
forwarded that information to the Grandparent on February 17, 2015. 

OSPI considered all of the information provided by the Grandparent and the District as 
part of its investigation. 

OVERVIEW 

During the 2013-2014 school year, the Student attended a District elementary school 
and was eligible for special education services under the category of emotional 
behavioral disability.  After completing a reevaluation for the Student in April 2014, the 
Student’s individualized education program (IEP) team met in May 2014 and developed 
his annual IEP.  Under the Student’s May 2014 IEP, the Student was to spend 
approximately 75% of his time in the general education setting.  The Student’s 2014 IEP 
did not include aversive interventions.  At the end of the 2013-2014 school year, the 
Student’s IEP team met and determined that for the 2014-2015 school year, the Student 
would be assigned to a self-contained classroom for students with behavioral issues.  
However, the District did not amend the Student’s current IEP at that time.  On October 
14, 2014, the District put the Student’s teacher on administrative leave and the 
substitute teacher for the self-contained classroom was not a certificated teacher.  Near 
the end of October 2014, the Student experienced four behavioral incidents on four 
different days, which resulted in the Student being restrained by school staff.  The 
Grandparent alleged that the District did not implement the Student’s IEP in the least 
restrictive environment, did not ensure that a certificated teacher taught the Student’s 
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class, and improperly restrained the Student.  The District admitted that it did not have a 
certificated special education teacher in the classroom during the time period, but 
denied that it did not follow procedures for changing the Student’s placement, or for 
implementing aversive interventions.  The District proposed corrective actions, including 
reconvening the IEP team to consider placement, providing tutoring for the Student, and 
conducting training and guidance regarding IEP implementation and progress 
monitoring. 

ISSUES 

1. Did the District implement the Student’s individualized education program (IEP) in 
the least restrictive environment? 

2. Did the District ensure that qualified personnel delivered the Student’s special 
education and/or related services? 

3. Did the District follow procedures for implementing aversive interventions? 

LEGAL STANDARDS 

Placement Procedures: A special education student’s educational placement is decided 
at least annually.  This is a team decision, in which the student’s parent must be 
afforded the opportunity to participate.  34 CFR §300.327; WAC 392-172A-03115.  
When making placement decisions, a district must draw upon information from a wide 
variety of sources and ensure that any decision is made by a group of persons who are 
knowledgeable about the child, the meaning of the evaluation data, and the placement 
options.  L’Anse Creuse Public School District, 35 IDELR 284 (OCR 2001); Seattle 
School District, 34 IDELR 196 (SEA WA 2000). 

The placement team makes an appropriate placement decision for a student by 
considering the student’s educational program, as established by the individualized 
education program (IEP) team and set out in the IEP.  Additionally, the placement team 
selects a specific placement option from the district’s continuum of alternative 
placements in which the student’s IEP can be implemented and the location to 
implement the IEP.  Unless the team decides otherwise, students shall be educated in 
the school that they would attend if they were not disabled.  34 CFR §300.116; WAC 
392-172A-02060. 

Least Restrictive Environment: To the maximum extent appropriate, the school district 
must ensure that it educates children with disabilities with children without disabilities.  
The school district should remove a student from the general education environment 
only when the nature or severity of the disability is such that supplementing the 
student’s education with aids and services will not satisfactorily educate the student.  34 
CFR §300.114; WAC 392-172A-02050. 

IEP Implementation: At the beginning of each school year, each district must have an 
IEP for every student within its jurisdiction who is eligible to receive special education 
services.  The IEP must be in effect before the district provides special education and 
related services to an eligible student.  The school district must implement the IEP as 
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soon as possible after it is developed.  A school district must ensure that it provides all 
services in a student’s IEP, consistent with the student’s needs as described in that IEP.  
34 CFR §300.320; WAC 392-172A-03090(1)(d).  34 CFR §300.323; WAC 392-172A-
03105(3)(a). 

Highly Qualified Special Education Teacher: For any public elementary or secondary 
school special education teacher, teaching core academic subjects, the term “highly 
qualified” has the meaning given the term in §9101 of the Elementary and Secondary 
Education Act (ESEA) and 34 CFR §200.56.  To meet the definition of “highly qualified”, 
a public elementary or secondary school special education teacher must: hold at least a 
bachelor’s degree; obtain full certification as a teacher and obtain a special education 
endorsement, which can include certification obtained through alternative routes to 
certification, or a continuing certificate; and meet ESEA highly qualified teacher 
requirements when directly teaching core academic subjects, including the elementary 
curriculum.  A teacher does not meet the highly qualified definition if he or she is 
teaching pursuant to a temporary out-of-endorsement assignment or is teaching special 
education with a pre-endorsement waiver.  34 CFR §300.18; WAC 392-172A-01085.  
See also, OSPI, Highly Qualified Teacher Resource Manual 2014–2015 School Year, at 
1, 20-22 (2014). 

Substitute Teachers: Substitute teachers must meet highly qualified requirements if they 
are employed for four consecutive weeks (20 consecutive days), whether or not they 
are in a school that receives Title I funds.  OSPI, Highly Qualified Teacher Resource 
Manual 2014–2015 School Year, at 14. 

Aversive Intervention Purpose: The term “aversive interventions” means the use of 
isolation or restraint practices to discourage undesirable behavior by the student.  The 
term does not include the use of reasonable force, restraint, or other treatment to 
control unpredicted and/or spontaneous behavior that poses a clear and present danger 
of serious harm to the student, another person, or property. 

Aversive Intervention – IEP Requirements: If the IEP team determines the need for 
aversive interventions, the aversive intervention plan must be consistent with the 
recommendations of the IEP team.  The IEP must also specify the aversive 
interventions that may be used and state the reason the aversive interventions are 
judged to be appropriate.  The IEP must also state the behavioral objective sought by 
the use of an aversive intervention, and describe the positive interventions attempted 
and the reasons they failed, if known.  The IEP must describe the circumstances under 
which the aversive interventions may be used; describe or specify the maximum 
duration of each isolation or restraint; and, specify any special precautions that must be 
taken in connection with the use of the aversive intervention techniques.  The IEP must 
specify the person or persons permitted to use the aversive interventions and the 
required training of the personnel permitted to use the aversive interventions and, 
establish a means of evaluating the effects of the use of the aversive interventions and 
a schedule for conducting periodic evaluations at least three times a school year.  
School districts must document each use of an aversive intervention, the circumstances 
under which it was used, and the length of time of its use.  WAC 392-172A-03135. 
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Restraint/Isolation Follow-Up Procedures for Students with IEP: Following the release of 
a student from the use of restraint or isolation, the school must implement follow-up 
procedures.  These procedures must include reviewing the incident with the student and 
the parent or guardian to address the behavior that precipitated the restraint or isolation 
and reviewing the incident with the staff member who administered the restraint or 
isolation to discuss whether proper procedures were followed.  Any school employee, 
resource officer, or school security officer who uses physical force on a student during 
school-sponsored instruction or activities must inform the building administrator or 
building administrator's designee as soon as possible, and within two business days 
submit a written report of the incident to the district office.  The written report should 
include, at a minimum, the following information: (a) The date and time of the incident; 
(b) The name and job title of the individual who administered the restraint or isolation; 
(c) A description of the activity that led to the restraint or isolation; (d) The type of 
restraint or isolation used on the student, including the duration; and (e) Whether the 
student or staff was physically injured during the restraint or isolation and any medical 
care provided.  The principal or principal's designee must make a reasonable effort to 
inform the student's parent verbally within twenty-four hours, and must send written 
notification postmarked no later than five business days after the restraint or isolation 
occurred.  Engrossed Substitute House Bill 1688 (effective July 28, 2013 and codified in 
RCW 28A.600.486 and RCW 28A.155.210).  See also WAC 392-172A-03135. 

FINDINGS OF FACT 

1. During the 2014-2015 school year, the Student attended second grade in a District 
elementary school and was eligible for special education services under the 
category of emotional behavioral disability. 

2. The Student’s most recent evaluation was completed on April 21, 2014.  The 
reevaluation included review of a recent private cognitive evaluation and 
assessments of the Student’s academic, communication, and sensory skills.  The 
reevaluation included a review of summaries of the behavioral and social/emotional 
skills testing, which was completed in November 2012.  The reevaluation group 
recommended the Student receive specially designed instruction for reading skills, 
reading comprehension, written expression, behavioral instruction, social/emotional 
skills, and receive occupational therapy (OT) and speech language therapy as 
related services.  The evaluation report noted that the Student had previously been 
diagnosed with reactive attachment disorder (RAD), post-traumatic stress disorder 
(PTSD), post-traumatic stress syndrome (PTSS), disruptive behavior disorder, and 
sensory processing issues, all of which needed to be considered when planning his 
education.  The report noted that the Student had asthma, and an inhaler was kept 
for use at school.  The report stated that the Student required close supervision 
throughout the school day to meet his needs for behavioral support and safety.  For 
the areas of behavioral skills and social/emotional skills, the report referenced the 
Student’s initial evaluation, dated November 6, 2012, but did not discuss or 
otherwise incorporate the Student’s functional behavioral assessment, which was 
completed in October 2012.  The District provided prior written notice, stating that at 
the evaluation report meeting, the group discussed the potential need for the 
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Student to be in a self-contained setting, and that the IEP team would develop a new 
individualized educational program (IEP) for the Student. 

3. On May 14, 2014, the Student’s team developed a new IEP for the Student.  The 
team considered that the Student received specially designed instruction in the area 
of behavior, and stated that presently, the Student’s deficits in social, emotional, and 
behavioral skills required that a paraeducator provide him with 1:1 support.  The 
present levels of performance also referred to the importance of the Student’s 1:1 
paraeducator regarding the Student’s reading, writing, communication, and time in 
the general education setting.  The Student’s IEP provided for 750 minutes per week 
of specially designed instruction in the special education setting, which included 300 
minutes of concurrent instruction.  Additionally, the Student’s IEP provided for 30 
minutes per week of speech language therapy as a related service and 45 minutes 
per month of OT as a supplementary service, both provided concurrently with the 
time that the Student spent in the special education setting.  The only special 
education service that the Student received in the general education setting was for 
390 minutes of daily support from a paraeducator.  The IEP service matrix 
represented that the Student would be in the general education setting 74.49% of his 
time in school.  The IEP stated that the only time the Student would not participate 
with nondisabled peers was during his specially designed instruction and that he 
would attend physical education, music class, and lunch in a general education 
setting. The IEP provided accommodations/modifications, including a 1:1 
paraeducator in both the general education and special education settings, a 
“management system (behavior chart with reinforcement)” in the general education 
setting, and that the general education teacher could send the Student to another 
classroom to finish his work with his 1:1 paraeducator.  The Student’s IEP included 
eight total annual goals, with progress reported each trimester.  Although the IEP 
provided for specially designed instruction for behavioral and social/emotional skills, 
the IEP did not discuss or otherwise incorporate the Student’s most recent 
behavioral intervention plan, which was dated October 21, 2013.  The Student’s IEP 
did not include an aversive intervention plan, or mention the possibility of restraining 
the Student.  The October 2013 behavioral intervention plan (BIP) did include that 
the Student’s 1:1 paraeducator would take the Student to the hall or to the special 
education classroom, if needed.1  The IEP did not provide services for an extended 
school year. 

4. On June 9, 2014, the Student’s team, including the Grandparent, met to discuss the 
Student’s placement in a self-contained classroom for students with behavioral 
issues for the second grade.  After the meeting, the District provided the 

                                                           
1 It does not appear that staff still used the Student’s behavioral intervention plan, which 
included the following three step consequences for target behaviors: 
Step 1: First warning. 
Step 2: Adult will start timer.  The duration of behavior equals the duration of timeout. 
Step 3: If behavior continues, the 1:1 para will take the Student to the hallway or to special 

education classroom.  If the behavior still continues, the Student will owe an additional 
five minutes of timeout.  It necessary, staff will call the office for additional help. 
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Grandparent with prior written notice, stating that the team had offered interventions 
and specially designed instruction to the Student for the past two years, but the 
Student continued to exhibit behaviors that interrupted the learning process.  The 
notice stated that the Student therefore required a more restrictive setting with 
intensive interventions, and that the team agreed to place the Student in a self-
contained classroom with a specialized program for supporting behavioral instruction 
starting at the beginning of the 2014-2015 school year.  However, the District did not 
amend the service matrix in the Student’s IEP to reflect the change in placement. 

5. According to the District, the behavioral self-contained classroom provides a more 
restrictive, short-term placement for students with disabilities in grades K-3 who 
exhibit behavioral, emotional, and/or interpersonal disabilities.  The program is 
designed to provide quality academic instruction and to develop students’ self-
control by using a systematic approach that de-escalates disruptive behaviors, 
proactively teaches alternative behaviors, and maintains instructional control.  The 
expectation is that students will be able to reintegrate into a less restrictive 
environment following an intentional transition process.  The staffing guidelines 
provide a teacher to student ratio for the classroom of 1:10.  According to the 
District, the classroom’s teachers are experts in the fields of behavior and 
social/emotional instruction, and use research-based curriculums for behavior and 
social/emotional skill development. 

6. On June 18, 2014, the District provided progress reporting on five of the Student’s 
eight annual goals.  The progress reporting stated that the Student demonstrated 
emerging skills for four of his annual goals, and provided specific commentary for 
each of those four goals.  For example, for the Student’s behavioral goal, which was 
to improve the percentage of time that the Student was not in other people’s 
personal space from 21% of the time to 90% of the time, the comments provided 
several data checks (May 12 = 50%, May 19 = 33%, May 26 = 44%, June 2 = 62%, 
June 9 = 42%).  Additionally, the progress reporting stated that the District had not 
yet provided the Student with instruction for one of his goals.  The documentation 
does not explain why no progress reporting was provided for the Student’s other 
three annual goals. 

7. August 28, 2014 was the first day of the 2014-2015 school year.  The Student began 
attending second grade and receiving instruction in the behavioral self-contained 
classroom.  At the beginning of the school year, a certified special education teacher 
taught the Student’s self-contained classroom, supported by three paraeducators. 

8. On September 19, 2014, one of the paraeducators in the Student’s self-contained 
classroom resigned. 

9. On October 7, 2014, members of the Student’s IEP team, including the Grandparent, 
met, discussed, and agreed to amend the Student’s IEP to reflect his placement in 
the behavioral self-contained classroom.  However, the Student’s IEP was not 
amended at that time. 
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10. On October 13, 2014, the District placed the special education teacher who taught 
the Student’s self-contained classroom on administrative leave.  In the District’s 
response to this complaint, the Student’s elementary school principal stated that the 
District told him that the self-contained classroom teacher would be absent for only 
about two weeks.  The school principal stated that because he was expecting the 
self-contained classroom teacher’s absence to be short, he never provided written 
information to parents of students in the classroom that the teacher was on leave.  
However, the elementary school principal personally telephoned the parents of 
students in the self-contained classroom, informing parents that the teacher would 
be away for a short time, and cancelling the parent teacher conferences, which had 
been scheduled for the week of October 20, 2014. The District behavior 
interventionist, who did not have a teaching or special education certificate, 
generally acted as the substitute teacher for the self-contained classroom.2  The 
Grandparent knew that the District behavior interventionist was teaching the 
behavioral self-contained classroom, and the Grandparent assumed the behavior 
interventionist had a teaching or special education certificate. 

11. On October 16, 2014, the District hired a new paraeducator for the behavioral self-
contained classroom.  According to the District, the new paraeducator had 
previously substituted in the classroom before he was hired.  Additionally, a District 
program specialist started supporting the program in the behavioral self-contained 
classroom. 

12. According to the Grandparent, by October 2014, the self-contained classroom 
became chaotic, and the Student started coming home from school agitated and 
angry.  The Student told the Grandparent that he did not want to go to school 
because it was “scary and crazy there” and he would cry about going to school.  The 
Grandparent had a telephone conversation with the District behavior interventionist. 
According to the Grandparent, the District behavior interventionist said that she had 
not yet had a chance to read the Student’s IEP. 

13. On October 28, 2014, a District program specialist contacted the Grandparent, who 
agreed to complete the amendment to the Student’s IEP, without reconvening the 
IEP team.  The amended IEP increased the Student’s time in the special education 
setting from 450 minutes per week to 13803 minutes per week, or the equivalent of 
decreasing his time in the general education setting from 74.49% to 21.76%.  
Specifically, the amended IEP increased the Student’s specially designed instruction 
for behavioral skills and social/emotional skills from 150 minutes per week for each 
skill area, with social/emotional skills taught concurrently, to 300 minutes per week 
for each skill area, with each area taught separately in the self-contained classroom.  

                                                           
2 The facts in this decision note the occasions when a substitute teacher with teaching 
credentials substituted in the self-contained classroom.  Otherwise, the District behavioral 
interventionist acted as the substitute. 

3 Although the Student’s service matrix in his amended IEP states that he will spend 1350 
minutes per week in the special education setting, this appears to be a miscalculation. 
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Additionally, the amended IEP removed the concurrent delivery of basic reading 
skills and reading comprehension and provided for separate minutes of instruction 
for each subject, also in the self-contained classroom.  Further, the amended IEP no 
longer provided for a 1:1 paraeducator in the general education classroom (because 
the Student was generally in a self-contained classroom with assigned 
paraeducators), but did provide for a 1:1 paraeducator on the bus.  The amended 
IEP also removed the accommodation that the general education teacher could send 
the Student to another classroom to finish his work with a 1:1 paraeducator.  The 
IEP stated that because of the Student’s delays in reading, behavioral skills, 
social/emotional skills, and written expression, his least restrictive environment for 
most of the day was the behavioral self-contained classroom.  The IEP stated that 
the Student would participate in general education music, physical education, 
recess, assemblies, and field trips. 

14. On October 31, 2014, the Student overturned desks in the self-contained classroom.  
The District intervention team assistant told the Student to pick-up the desks, but he 
refused, and threw a piece of fruit at her.  When the intervention team assistant saw 
that the Student had two more pieces of fruit in his hands, and was ready to throw 
one, she pulled the fruit from his hands.  The District behavioral interventionist then 
telephoned the Grandparent, notifying her of the incident. The behavioral 
interventionist also sent a written report to the Grandparent, using the District’s 
restraint and isolation form while clarifying that no restraint or isolation occurred as a 
result of the incident. 

15. October 31, 2014 was the end of the first quarter of the 2014-2015 school year.  The 
District’s documentation does not include progress reporting for the Student for this 
time period.  Further, the District’s documentation does not include any data taken 
during the first quarter of school that would measure the Student’s progress or 
indicate work toward his annual goals.  The District’s therapy logs for the Student’s 
OT and speech language therapy support that the Student received those related 
services. 

16. On November 5, 2014, the Student left the self-contained classroom, exposed 
himself, and threatened to urinate on the floor.  When classroom staff tried to 
intervene, the Student hit and kicked at them, bruising one staff member.  The 
Student ran away and staff “captured [him] by the middle of the back of his shirt and 
escorted [him] into the back classroom.”  The Student told the self-contained 
classroom staff that he needed his inhaler for his asthma, and then tried to run away 
again.  Classroom staff used a two-person hold to carry him under his arms back to 
the break area of the self-contained classroom.  According to the District’s report, 
the Student remained in the break area of the classroom for a total of 25 minutes 
before he was ready to return to the classroom activity.  During this time, classroom 
staff set and reset a timer waiting for him to become calm.  The District behavioral 
interventionist notified the Grandparent of the incident by telephone that day and 
sent a written report, using the District’s restraint and isolation form. 
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17. On November 17, 2014, the District hired a new paraeducator for the behavioral self-
contained classroom. 

18. On November 20, 2014, while the Student was in his general education math class, 
the Student became frustrated with another student and pulled her hair.  The 
Student’s general education teacher asked the Student to return to his self-
contained classroom and he complied.  When the Student arrived at his self-
contained classroom, he became upset and yelled at classmates.  After the Student 
threw a book and hit one of his classmates in the corner of the eye, a paraeducator 
escorted him out of the self-contained classroom to help him de-escalate, but the 
Student became more escalated and began hitting classroom staff in the face.  The 
Student was “one-person” escorted to the school principal’s office, where the 
principal spoke with him.  The Student hit school staff again while in the principal’s 
office and remained there for 22 minutes before he was calm enough to return to his 
self-contained classroom.  After returning to his self-contained classroom, the 
Student was sent to his math class to apologize to the student whose hair he had 
pulled.  However, he was not able to apologize.  He returned to his self-contained 
classroom and began to re-escalate.  According to the District’s documentation, the 
Student was “put into a seated cross arm hold (loose) to help him get back in charge 
of his body”, but he did not calm down enough to ride the bus home, even when 
accompanied by a paraeducator.  The District behavioral interventionist telephoned 
the Grandparent, who came to school and took the Student home.  In addition to 
informing the Grandparent in person, the behavioral interventionist sent a written 
report to the Grandparent, using the District’s restraint and isolation form. 

19. On November 21, 2014, the elementary school principal met with the Grandparent’s 
partner.  According to the District, the school principal shared as much information 
as was permissible regarding the absence of the Student’s special education 
teacher, and her expected return to the self-contained classroom.  The District’s 
documentation indicates that between September 9, 2014 and November 21, 2014, 
10 different substitute paraeducators were utilized in the self-contained classroom 
on 35 different days. 

20. On November 24 and November 26, 2014, a certificated substitute teacher taught 
the Student’s behavioral self-contained classroom. 

21. On December 1 and December 2, 2014, a certificated substitute teacher taught the 
Student’s behavioral self-contained classroom.  Also on December 1, 2014, one of 
the paraeducators in the behavioral self-contained classroom transferred to another 
assignment in the District. 

22. On December 3, 2014, the Student again became upset and began hitting staff 
members.  The District intervention team assistant “sat him on the floor with a loose 
cross arm hold”, telling him that she would release him as soon as his body was still.  
After two minutes, the Student was calm and rejoined the class activity.  Later that 
day, the Student escalated again while in the behavioral self-contained classroom 
and began charging at another student.  After the Student hit the District behavioral 



(Citizen Complaint No. 15-01) Page 10 of 14 

interventionist in the nose with his shoe, the District intervention team assistant 
positioned herself between the Student and the other students in the classroom.  
The Student began hitting the District intervention team assistant, and she again put 
him in a cross arm hold.  The school principal was also in the classroom and held 
the Student’s feet.  The Student began head butting the District intervention team 
assistant and spitting at the school principal, so the behavioral interventionist held a 
towel in between the Student and the school principal.  The school principal told the 
Student that he would count to five and if the Student were calm, the principal would 
release the Student’s feet.  The Student said that he wanted to be the person who 
counted, so the Student counted to 100, after which he was calm and both the 
school principal and the District intervention team assistant released him.  According 
to the District’s documentation, the hold lasted 12 minutes.  Upon being released, 
the Student went to the corner of the classroom, exposed himself, and threatened to 
urinate in the corner.  The District behavioral interventionist took the Student to the 
boys’ bathroom.  After the Student used the toilet facilities, the behavioral 
interventionist asked him to wash his hands, but the Student refused and tried to hit 
her, so she called for help.  The Student was alternately hitting, kicking, trying to 
climb in the sink, and trying to run out of the bathroom door.  The school principal 
again put the Student in a cross arm hold and secured the Student’s legs.  Within 
three minutes, the Student calmed, the school principal released him, and the 
Student returned to his self-contained classroom.  Staff directed the Student to the 
quiet area in the self-contained classroom, where the Student wanted to lay down on 
the table.  The District behavioral interventionist directed one of the classroom 
paraprofessionals to clear the other students from the self-contained classroom, and 
prepare them to ride the bus home.  The Student cried while he lay on the table; 
staff stood quietly in the room.  The Student said that he wanted to ride the bus 
home, but staff determined he was too escalated to ride the bus, even when 
accompanied by a paraeducator.  The District behavioral interventionist telephoned 
the Grandparent, who came and took the Student home. 

23. Also on December 3, 2014, the Grandparent informed the school principal that she 
(the Grandparent) would keep the Student home from school until the Student’s IEP 
team met. 

24. From December 8 through December 19, 2014, a certificated substitute teacher 
presided over the Student’s behavioral self-contained classroom.  However, the 
Student was not attending school during that period. 

25. On December 12, 2014, the Student’s IEP team met.  The Grandparent told the 
team that she did not think the District had provided the Student with the required 
instruction and services described in his IEP.  The Grandparent also told the team 
that she had not received any written documentation regarding the incident that 
occurred on December 3, 2014.  The District offered to provide the Student with five 
hours of tutoring per week retroactive to December 4, 2014, which was when the 
Grandparent began keeping the Student home from school.  In discussing who 
would provide the tutoring services, the Grandparent learned that the District 
behavioral interventionist did not have a teaching or special education certificate. 
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26. During the week of December 15, 2014, the District behavioral interventionist sent 
the Grandparent a written report regarding the December 3, 2014 incident, using the 
District’s restraint and isolation form, and provided narratives from the staff involved. 

27. On December 16, 2014, the District ended administrative leave for the Student’s 
special education teacher.  The Student’s special education teacher returned to the 
behavioral self-contained classroom and “transitioned” through the rest of the week 
with the substitute teacher.  The Grandparent did not return the Student to school. 

CONCLUSIONS 

1. Although the District delayed in revising the service matrix in the Student’s IEP that 
was amended in October 2014, the documentation substantiates that the District 
followed procedures to change the Student’s placement to a more restrictive 
environment.  The Student’s reevaluation results were consistent with describing the 
Student’s need for intensive support.  However, the District’s documentation does 
not substantiate that the District provided the Student with the services in his IEP, 
consistent with his needs as described in the amended IEP.  Although the self-
contained classroom was intended to meet the needs of students who have 
behavioral disabilities by providing a stable environment and expert instruction, 
given the Student’s multiple diagnoses, and due to personnel related issues, the 
classroom lacked a certificated special education teacher and a consistent 
assignment of paraeducator staff to support the classroom.  In addition to the 
personnel related issues, the District did not provide progress reporting or progress 
data for the Student, thereby reducing the Grandparent’s opportunity to consider 
whether the Student’s new placement was meeting his needs.  The District originally 
proposed to reconvene the Student’s IEP team to determine an appropriate setting 
for services, but has since informed OSPI that the Student’s IEP team is working to 
transition the Student to an out-of-district placement that the Grandparent requested, 
and may be more consistent with the Student’s current needs.  In addition, the 
Student’s IEP team should also consider whether the Student requires extended 
school year services.  OSPI also accepts the District’s proposed corrective action to 
provide training and guidance to special education staff regarding IEP 
implementation and progress monitoring. 

2. In its response to this complaint, the District admitted that between October 13, 2014 
and December 16, 2014, a period of 42 school days, there was not a certified 
special education teacher in the Student’s self-contained classroom.  However, the 
documentation indicates that the District did intermittently provide certificated 
substitute teachers, starting on November 24, 2014.  Nonetheless, the 34 school-
day period between October 13, 2014 and November 24, 2014 is more than the 20 
consecutive day period during which it is permissible to have a substitute teacher 
who does not meet the highly qualified requirements in WAC 392-172A-01085.  As 
discussed above, the lack of a certificated teacher and the lack of progress reporting 
for the Student resulted in a failure to implement the Student’s amended IEP.  
Compensatory services are an equitable remedy and are appropriate under these 
circumstances.  However, compensatory services are not necessarily a day-to-day 
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compensation for time missed.  Here, not including his related services which 
appear to have been provided by the OT and speech language pathologist 
respectively, the Student’s amended IEP provided for 1050 minutes per week or 210 
minutes per day of specially designed instruction.  Therefore, 34 school days 
represents 119 hours (7140 minutes) of specially designed instruction in a small 
group setting.  As an equitable remedy, the District will provide the Student with 30 
hours of tutoring services. 

3. The District’s documentation does not substantiate that the District followed 
procedures regarding aversive interventions.  First, the documentation does not 
show that the District followed procedures for determining whether the Student 
required aversive interventions.  The documentation does not include a functional 
behavioral assessment, nor does it indicate the Student’s IEP team had identified 
positive behavioral supports on behalf of the Student, or that positive behavioral 
supports were used.  If positive behavioral supports were used, the documentation 
does not explain why the positive behavioral supports were not successful.  If 
positive behavioral supports for the Student were used from the beginning of the 
2014-2015 school year, and the Student’s providers still thought that aversive 
interventions were necessary, particularly after the Student had his first behavioral 
incident of the school year on October 31, 2014, then the Student’s IEP team, 
including the Grandparent, needed to meet and create an aversive intervention plan.  
Neither the Student’s May 14, 2014 IEP nor the Student’s amended IEP, dated 
October 28, 2014, included an aversive intervention plan.  Although the Student had 
an out-of-date behavior plan (BIP), dated October 2013, the out-of-date plan only 
provided for timeout, and did not address restraining the Student.  The Student’s 
change of placement from a general education setting approximately 75% of his 
school day to a self-contained classroom for approximately 80% of his school day, 
does not justify the application of aversive interventions, including the use of 
restraint.  An aversive intervention plan must specify: the behavioral objective sought 
to justify the use of aversive intervention; the positive interventions attempted; the 
reasons positive interventions have failed; the circumstances under which the 
aversive interventions may be used; the maximum duration of each isolation or 
restraint; any special precautions that must be taken; the persons permitted to use 
the aversive interventions; the required training of the personnel permitted to use the 
aversive interventions; the means to evaluate the effects of the aversive 
interventions; and a schedule for conducting periodic evaluations at least three times 
a school year.  Here, there was no indication that the Student’s IEP team considered 
the effect of aversive interventions on the Student, particularly given his diagnoses 
of RAD, PTSD, PTSS, and sensory processing issues.  There is no statement in the 
IEP limiting the maximum duration of the Student’s restraint.  Similarly, there was no 
indication that the Student’s IEP team considered special precautions to be taken, 
for example the fact that the Student has asthma and used an inhaler.  Indeed, the 
facts suggest that restraining the Student may have triggered an asthma attack.  
Additionally, there was no indication that the Student’s IEP team considered whether 
to limit the specific personnel authorized to restrain the Student to minimize the 
Student’s sense of feeling unsafe at school.  Further, there is no stated means to 
evaluate the effects of the aversive interventions on the Student, and no schedule of 
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periodic assessments of whether aversive interventions should continue to be used, 
and whether any of the parameters for the use of aversive interventions needed to 
be changed.  The District may not use aversive interventions, including restraint, 
unless or until the Student’s IEP team creates an aversive intervention plan that 
complies with WAC 392-172A-03135.  Additionally, although aversive intervention 
plans are specific and individualized to each student, these facts indicate that the 
procedural failures may be systemic; therefore, the District will develop and provide 
guidance and training regarding aversive intervention procedures to all District 
special education staff. 

CORRECTIVE ACTIONS 

On or before April 6, 2015, May 26, 2015, and January 11, 2016, the District will 
provide documentation to OSPI that the District has completed the following corrective 
actions. 

STUDENT SPECIFIC: 
1. No later than March 31, 2015, the District will invite the Grandparent to an IEP 

team meeting to review the Student’s IEP, consider the Student’s educational 
program, including whether to create an aversive intervention plan, whether to 
provide services for an extended school year, and appropriate placement options 
for the Student.  By April 6, 2015, the District will provide OSPI with 
documentation of the invitation to the meeting, and the results of the meeting. 

2. No later than March 31, 2015, the District shall meet with the Grandparent to 
develop a schedule for 30 hours of compensatory services.  To the extent 
possible, the District will accommodate the Grandparent’s preference that 
compensatory services be provided during the summer.  The District must 
schedule compensatory sessions outside of the Student’s school day and 
complete the delivery of services no later than December 31, 2015.  
Compensatory services may be comprised of a mix of one-to-one tutoring and 
small group instruction.  A certificated teacher with a special education 
endorsement must either provide the services or design and supervise the 
services for another person to provide.  If the District’s provider is unable to 
attend a scheduled session, the District must reschedule the session.  If the 
Student is absent or otherwise does not attend a session without providing the 
District with at least 24 hours’ notice, the District does not need to reschedule 
that session.  The District either must provide transportation necessary for the 
Student to access these services or reimburse the Grandparent for the cost of 
providing transportation for these services.  If the District reimburses the 
Grandparent for transportation, the District must reimburse the Grandparent for 
round trip mileage at the District’s privately owned vehicle rate.  The District will 
provide OSPI with documentation of the schedule no later than April 6, 2015, 
and provide OSPI with documentation that it has completed the compensatory 
services no later than January 11, 2016. 
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DISTRICT SPECIFIC: 
1. No later than April 6, 2015, the District will provide OSPI with a draft of the 

materials and/or guidance that the District proposes to use for training special 
education staff regarding aversive interventions, IEP implementation, and 
progress monitoring.  By April 14, 2015, OSPI will provide the District with 
feedback, edits, and suggestions regarding the materials.  By May 26, 2015, the 
District will provide OSPI with documentation of the invitation to the meeting, and 
the results of the meeting. 

The District will submit a completed copy of the Corrective Action Plan (CAP) Matrix 
documenting the specific actions it has taken to address the violations and will attach 
any other supporting documents or required information. 

NOTE: The district may request an electronic version of the matrix by e-mailing Thinh 
Le at Thinh.Le@k12.wa.us. 

Dated this ____ day of February, 2015 

Douglas H. Gill, Ed. D. 
Assistant Superintendent 
Special Education 
PO BOX 47200 
Olympia, WA 98504-7200 

THIS WRITTEN DECISION CONCLUDES OSPI’S INVESTIGATION OF THIS 
COMPLAINT 

IDEA provides mechanisms for resolution of disputes affecting the rights of special 
education students.  This decision may not be appealed.  However, parents (or adult 
students) and school districts may raise any matter addressed in this decision that 
pertains to the identification, evaluation, placement, or provision of FAPE to a student in 
a due process hearing.  Decisions issued in due process hearings may be appealed.  
Statutes of limitations apply to due process hearings.  Parties should consult legal 
counsel for more information about filing a due process hearing.  Parents (or adult 
students) and districts may also use the mediation process to resolve disputes.  The 
state regulations addressing mediation and due process hearings are found at WAC 
392-172A-05060 through 05075 (mediation) and WAC 392-172A-05080 through 05125 
(due process hearings.) 
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