
(Citizen Complaint No. 14-77) Page 1 of 6 
 

SPECIAL EDUCATION CITIZEN COMPLAINT (SECC) NO.  14-77 

PROCEDURAL HISTORY 

On November 17, 2014, the Office of Superintendent of Public Instruction (OSPI) 
received a Special Education Citizen Complaint from an attorney (Complainant) on 
behalf of the parent (Parent) of a student (Student) attending the Selah School District 
(District).  The Complainant alleged that the District violated the Individuals with 
Disabilities Education Act (IDEA) or a regulation implementing the IDEA, with regard to 
the Student’s education. 

On November 19, 2014, OSPI acknowledged receipt of this complaint and forwarded a 
copy of it to the District Superintendent on the same day.  The District was asked to 
respond to the allegations made in the complaint. 

On December 11, 2014, OSPI received the District’s response to the complaint and 
forwarded it to the Complainant on December 12, 2014.  The Complainant was invited 
to reply with any information she had that was inconsistent with the District’s 
information. 

On December 23, 2014, OSPI received additional information from the Complainant and 
forwarded the information to the District on December 24, 2014. 

On January 7, 2015, OSPI requested additional information from the District and 
received that information the same day.  OSPI forwarded the information to the 
Complainant on January 7, 2015. 

OSPI considered all of the information provided by the Complainant and the District as 
part of its investigation. 

OVERVIEW 

The Student attended seventh grade in a District intermediate school and was eligible 
for special education services under the category of autism during the 2014-2015 
school year.  The District provided a private evaluation for the Student, which stated that 
the Student would have a difficult time in a regular school setting, and recommended 
that the District consult with a behavioral specialist.  The report also stated that if it was 
not possible to surround the Student by staff and teachers well versed in working with 
the Student, the District should pursue nonpublic educational options.  The District sent 
the Student’s redacted educational records to three out-of-state nonpublic agencies.  
Unbeknownst to the District, the 65 pages of redacted educational records still 
contained three references to the Student’s first name.  The Complainant alleged that 
the District sent the Student’s educational records to nonpublic agencies without 
parental consent.  The District admitted that it failed to redact every reference to the 
Student’s first name within the 65 pages of educational records and proposed corrective 
actions. 
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ISSUE 

1. If the District sent the Student’s educational records to other private schools or 
facilities, did the District follow procedures under WAC 392-172A-052251 for release 
of educational records? 

LEGAL STANDARDS 

Confidentiality of Education Records: The Family Educational Rights and Privacy Act of 
1974 (FERPA) requires districts to maintain the confidentiality of students’ education 
records.  34 CFR §300.623; WAC 392-172A-05230.  FERPA controls the circumstances 
under which a district may disclose personally identifiable information from a student’s 
educational records, and prohibits non-authorized disclosure of that information.  
Generally, a district may not disclose personally identifiable information from a student’s 
educational records to a third party unless the student’s parent has provided written 
consent.  This rule is subject to a number of exceptions, including allowing that districts 
may disclose information from a student’s education records to another school where 
the student seeks or intends to enroll.  34CFR §99.31(a)(2).  Under this exception, a 
district may disclose personally identifiable information from a student’s education 
records to a third party (such as another school) in order to make an education 
placement under Part B of the IDEA, without parent consent, so long as the district’s 
annual notification of rights includes that the district discloses education records for 
enrollment purposes or the district makes a reasonable attempt to notify the parent in 
advance of such disclosure.  Letter to Anonymous, 113 LRP 35724, 17 FAB 14 (FPCO. 
2013). 

Personally Identifiable Information: FERPA defines personally identifiable information to 
include the name or address of the student, parent, or other family members; a personal 
identifier for the student, such as a social security number; indirect identifiers, such as 
the student’s date of birth; other information, linkable to a specific student that would 
allow a reasonable person in the school community, who does not have personal 
knowledge of the relevant circumstances to identify the student with reasonable 
certainty; and information requested by a person who the district reasonably believes 
knows the identity of the student to whom the record relates.  20 U.S.C. 1232g and 34 
CFR §99.3. 

FINDINGS OF FACT 

1. During the 2014-2015 school year, the Student attends seventh grade in a District 
intermediate school, and is currently eligible for special education services under the 
category of autism.2 

                                                           
1 Although OSPI referenced WAC 392-172A in its initial letter to the parties, the pertinent 
regulation is WAC 392-172A-05225. 
2 At the beginning of the school year, the Student’s eligibility category was other health 
impairment.  While this complaint investigation was pending, the Student’s team changed the 
Student’s eligibility category to autism. 
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2. The Student’s individualized education program (IEP) in effect at the beginning of 
the 2014-2015 school year was developed on May 22, 2014 and provided a reduced 
school day schedule, consisting of a total of 700 minutes per week of specially 
designed instruction, all in the special education setting.  Specifically, the IEP 
provided for 200 minutes per week for behavior management instruction, 150 
minutes per week for reading instruction, 75 minutes per week for writing instruction, 
200 minutes per week for social skills instruction, and 75 minutes per week for math 
instruction.  The Student’s IEP also included a behavioral intervention plan (BIP) and 
aversive interventions. 

3. The District obtained a private psychiatric and autism evaluation of the Student to 
offer the District and Parents specific recommendations for how to help the Student 
in his current program, and to recommend outside resources.  The evaluation report 
was completed on August 21, 2014 and concluded that the Student would have a 
difficult time managing himself in any regular school setting and would need to be 
surrounded by staff and teachers well versed in working with children with autism.  
The evaluation report also stated that if it was not possible to surround the Student 
by staff and teachers well versed in working with children with autism, the District 
should pursue nonpublic educational options.  The report stated that before the 
District pursued nonpublic educational options, it should consult with a behavioral 
specialist who could perform a functional behavioral analysis (FBA) and provide 
additional recommendations to the District. 

4. On September 2, 2014, the District special education director spoke with the 
admissions director of a residential school in Utah, which is a Washington state 
approved nonpublic agency.  According to the District’s documentation, the District 
special education director did not identify the Student by name, but agreed to send a 
sample of the Student’s redacted educational records to the Utah residential school 
so that the school could determine whether it would potentially accept the Student. 

5. On the same day, the District special education director asked her assistant to 
redact the Student’s personally identifiable information from a set of educational 
records, consisting of 65 pages, and transmit those records to the Utah residential 
school.  The District special education director did not review the records before 
transmission and therefore, did not know that the 65 pages of records still included 
three references to the Student’s first name.3 

6. On September 16, 2014, the admissions director from the residential school in Utah 
emailed the District special education director, informing her that the residential 
school could not accept “your student” at that time.  The email stated that it would be 
helpful for the Student’s potential placement at the facility if the Student completed a 
wilderness program, and the admissions director recommended a potential 
wilderness program, which was also in Utah. 

                                                           
3 In its response to this complaint, the District acknowledged that the Student’s first name 
appeared in two instances within the 65 pages of records.  OSPI’s review of the documents 
found a third instance where the Student’s first name was not redacted. 
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7. On September 25, 2014, the District special education director contacted a 
representative of the recommended Utah wilderness program by telephone.  
According to the District, the special education director discussed the Student’s 
possible attendance, without naming the Student.  That same day, the District 
special education director faxed the same set of the Student’s records to the Utah 
wilderness program that she had previously sent to the Utah residential school.  The 
fax cover sheets do not identify the Student.  Later, a representative from the 
wilderness program telephoned the special education director and informed her that 
the program would not accept the Student. 

8. On October 7, 2014, the District special education director contacted the admissions 
director of a residential school in Idaho.  The Idaho residential school is also a 
Washington state approved nonpublic agency.  The District special education 
director again faxed the same set of the Student’s educational records to the Idaho 
residential school that she had previously sent to the Utah residential school and the 
Utah wilderness program.  The fax cover sheets do not personally identify the 
Student but refer to “student #2 – age 13.”  The Idaho residential school later 
informed the special education director that the school could not accept the Student. 

9. On October 8 2014, the District special education director telephoned the 
admissions director at a residential school in Kansas.  The Kansas residential school 
is also a Washington state approved nonpublic agency.  According to the 
Complainant’s information, the District special education director discussed the 
Student’s possible attendance, without naming the Student.  During that telephone 
conversation, the admissions director informed the special education director that 
the school could not accept the Student.  Therefore, the special education director 
did not send the Student’s records to that school. 

10. On October 15, 2014, the Student’s IEP team held a meeting.  Based on the private 
evaluation report, the District special education director asked the Parents whether 
they wanted to discuss the option of nonpublic placement at that time.  The Parents 
stated they did not want to pursue that option before the District had consulted with a 
behavioral specialist.  The Student’s IEP team then agreed the Student would 
continue to attend the District intermediate school, but with an increase in the length 
of the Student’s school day.  The Student’s IEP developed at the meeting provided 
that the Student would spend 1000 minutes per week in school with 775 minutes per 
week of specially designed instruction in the special education setting.  In the special 
education setting, the IEP provided 200 minutes per week for behavior management 
instruction, 250 minutes per week for reading instruction, 125 minutes per week for 
writing instruction, 100 minutes per week for social skills instruction, and 100 
minutes per week for math instruction.  Additionally, the IEP provided for 225 
minutes per week for adaptive skills in the general education setting.  The prior 
written notice stated that the team agreed that the start time to the Student’s school 
day should be gradually increased. 

11. On November 13, 2014, the Parents learned that the District contacted the 
residential school in Idaho regarding the Student prior to the IEP meeting. 
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12. On November 17, 2014, the Complainant filed this citizen complaint on behalf of the 
Parents.  According to the District, while gathering the records in response to this 
complaint, the District special education director discovered that the redacted 
educational records for the Student sent to out-of-state nonpublic entities contained 
at least two indications of the Student’s first name. 

CONCLUSION 

1. The Family and Policy Compliance Office (FPOC), which administers FERPA, has 
stated that districts may release educational information to other agencies, without 
parent consent, when seeking proposed placements under Part B of the IDEA, 
provided that districts’ annual notification of rights include that the district discloses 
education records for enrollment purposes.  Here, the District’s annual notification 
stated that the District discloses personally identifiable information contained in 
students’ educational records “to the extent that FERPA authorizes disclosure 
without consent” but it did not specifically state that the District will disclose those 
records when seeking proposed placements. However, these disclosure 
exemptions under FERPA pertain to un-redacted records.  In this case, the District 
redacted personally identifiable information from the Student’s records, but missed 
three instances of the Student’s first name within the 65 pages of records.  Such a 
de minimis error would not have allowed a person in the school community to 
identify the Student, given that the information was provided to out-of-state 
nonpublic agencies.  The District acknowledges that it violated its own policy when 
it incompletely redacted the Student’s educational records, and has taken 
measures to improve its procedures, such as requiring review of redacted records 
by a second employee, and has also provided internal training opportunities for 
those responsible for records redaction.  The findings of fact in this complaint do not 
result in a violation of special education procedures under the IDEA. 

CORRECTIVE ACTION 

STUDENT SPECIFIC: 
None. 

DISTRICT SPECIFIC: 
None. 

RECOMMENDATION 

The District may want to revise its annual notifications to include that the District 
discloses education records to officials of another school or school district for purposes 
of the student’s enrollment or transfer.  The U.S. Department of Education’s Model 
forms are available online at http://www2.ed.gov/policy/gen/guid/fpco/ferpa/lea-
officials.html. 
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Dated this ____ day of January, 2015 

Douglas H. Gill, Ed. D. 
Assistant Superintendent 
Special Education 
PO BOX 47200 
Olympia, WA 98504-7200 

THIS WRITTEN DECISION CONCLUDES OSPI’S INVESTIGATION OF THIS 
COMPLAINT 

IDEA provides mechanisms for resolution of disputes affecting the rights of special 
education students.  This decision may not be appealed.  However, parents (or adult 
students) and school districts may raise any matter addressed in this decision that 
pertains to the identification, evaluation, placement, or provision of FAPE to a student in 
a due process hearing.  Decisions issued in due process hearings may be appealed.  
Statutes of limitations apply to due process hearings.  Parties should consult legal 
counsel for more information about filing a due process hearing.  Parents (or adult 
students) and districts may also use the mediation process to resolve disputes.  The 
state regulations addressing mediation and due process hearings are found at WAC 
392-172A-05060 through 05075 (mediation) and WAC 392-172A-05080 through 05125 
(due process hearings.) 
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