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SPECIAL EDUCATION CITIZEN COMPLAINT (SECC) NO.  14-47 

PROCEDURAL HISTORY 

On August 11, 2014, the Office of Superintendent of Public Instruction (OSPI) received 
a Special Education Citizen Complaint from the parents (Parents) of a student (Student) 
attending the Lake Washington School District (District).  The Parents alleged that the 
District violated the Individuals with Disabilities Education Act (IDEA), or a regulation 
implementing the IDEA, with regard to the Student’s education. 

On August 11, 2014, OSPI acknowledged receipt of this complaint and forwarded a 
copy of it to the District Superintendent on the same day.  The District was asked to 
respond to the allegations made in the complaint. 

On September 2, 2014, OSPI received the District’s response to the complaint and 
forwarded it to the Parents on September 3, 2014.  The Parents were invited to reply 
with any information they had that was inconsistent with the District’s information. 

On September 15, 2014, OSPI received the Parents’ reply.  OSPI forwarded the reply to 
the District on the same day. 

On September 12, 2014, OSPI asked for additional information from the District.  The 
District supplied the additional information on September 19, 2014, and OSPI forwarded 
the information to the Parents on the same day.  Additionally, on September 24, 2014, 
OSPI again asked the District for additional information.  The District supplied the 
information on September 24, 2014, and OSPI forwarded the information to the Parents 
on the same day. 

OSPI considered all of the information provided by the Parents and the District as part 
of its investigation. 

OVERVIEW 

During the 2013-2014 school year, the Student attended a District middle school and 
received special education services under the category of autism.  The Parents 
requested the District provide the Student with a private cognitive evaluation to 
supplement the District’s evaluation, and the District agreed to the request.  Despite the 
Student being non-verbal, the private evaluator conducted an assessment designed for 
verbal students.  After the Parents expressed concerns about this assessment, the 
school psychologist conducted another cognitive assessment designed for non-verbal 
students.  The Student’s individualized education program (IEP) included placement in 
a self-contained classroom with activities in a general education setting, such as 
performing certain jobs within the school setting, and swimming in a community pool.  
After a behavioral incident on May 1, 2014, the District suspended the Student for two 
days and held a manifestation determination meeting, where the Student’s team 
determined that the behavior was a manifestation of the his disability.  Both the District 
and Parent agreed that a private placement might be more appropriate for the Student.  
The District then placed the Student in an interim alternative placement while the 
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Student’s IEP team sought a long-term placement solution.  Specifically, the District 
converted a conference room into the Student’s primary and solitary workspace.  Staff 
worked with the Student in his workspace and evacuated the workspace if the Student’s 
behavior escalated.  The Parents did not agree with using the conference room as the 
Student’s primary workspace.  The 2013-2014 school year ended without determining a 
long-term placement for the Student.  The Parents alleged that the District did not follow 
special education disciplinary procedures, did not ensure that appropriately qualified 
staff provided the Student’s special education services, did not follow reevaluation 
procedures, and did not provide progress reporting consistent with the Student’s IEP.  
The District denied the allegations. 

SCOPE OF INVESTIGATION 

This decision references events that occurred before the investigation time period, 
which began on August 11, 2013.  The purpose of these references is to add context to 
the issues under investigation and is not intended to identify additional issues or 
potential violations occurring before the investigation time period.  Additionally, in their 
response, the Parents raised additional allegations that the District was punitive and 
retaliatory based on the Parents’ advocacy for their Student.  OSPI informed the 
Parents of their right to raise those allegations under Section 504 of the Rehabilitation 
Act, and provided contact information for the Office for Civil Rights. 

ISSUES 
 
1. Did the District follow special education disciplinary procedures? 
2. Did the District ensure that the Student’s special education services were provided 

by or supervised by appropriately qualified staff from May 5, 2014 until June 18, 
2014? 

3. Did the District follow the reevaluation procedures as provided in WAC 392-172A-
03020? 

4. Did the District follow procedures for providing progress reporting? 

LEGAL STANDARDS 

Evaluation/Reevaluation Standards: In completing an evaluation, the evaluation group 
must use a variety of assessment tools and strategies to gather relevant functional, 
developmental, and academic information about the student.  This must include 
information provided by the parents that may assist in determining whether the student 
is or remains eligible to receive special education services, and if so the content of the 
student’s IEP, including information related to enabling the student to be involved in and 
progress in the general curriculum.  If necessary for a complete assessment, the district 
will obtain a medical assessment.  The student is assessed in all areas related to the 
suspected disability, including, if appropriate, general intelligence, academic 
performance, and communicative status.  No single test or procedures may be used as 
the sole criteria for determining the student’s eligibility or disabling condition and/or 
determining the appropriate education program for a student.  School districts must use 
technically sound instruments that may assess the relative contribution of cognitive and 
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behavioral factors in addition to physical and developmental factors.  Additionally, 
districts must ensure that the assessments and evaluation materials they use are 
selected and administered so as not to be discriminatory on a racial or cultural basis.  
Assessments must be provided and administered in the student’s native language or 
other mode of communication, and in the form most likely to yield accurate information 
on what the student knows and can do academically, developmentally, and functionally 
unless it is clearly not feasible to do so.  34 CFR §300.304; WAC 392-172A-03020. 

Disciplinary Removals: Districts are allowed to remove students eligible to receive 
special education services from their current educational placement for up to ten school 
days without requiring specific procedural protections beyond those that would be 
provided to students who are not eligible for special education.  The district may remove 
a student from his current placement for additional removals of not more than ten 
consecutive days in the same school year for separate incidents of misconduct as long 
as those removals do not constitute a change of placement.  34 CFR §300.530; WAC 
392-172A-05145(2). 

Change of Placement: A change in placement occurs when a district removes a student 
from his/her current placement for discipline for more than ten consecutive days.  When 
a student’s disciplinary removal from school is significant enough to amount to a change 
in their educational placement, additional procedural requirements apply.  Within ten 
school days of the district’s decision to change the student’s placement through 
discipline, the district, parents and other relevant members of the IEP team (as 
determined by the parents and the district) must determine whether the behavior that 
led to the disciplinary action was a manifestation of the student’s disability.  In 
conducting the manifestation determination, the district, parent, and other relevant 
members of the IEP team must consider all relevant information to determine if the 
conduct in question was caused by, or had a direct and substantial relationship to, the 
student’s disability; or if the conduct in question was the direct result of the district’s 
failure to implement the student’s IEP or behavior intervention plan properly.  If the 
district, parent, and other relevant members of the student's IEP team determine that 
the conduct was a manifestation of the student's disability, and a behavioral intervention 
plan has already been developed, the IEP team must review the behavioral intervention 
plan, and modify it, as necessary, to address the behavior.  Additionally, except for 
special circumstances, the IEP team must return the student to the placement from 
which the student was removed, unless the parent and the district agree to a change of 
placement as part of the modification of the behavioral intervention plan.  34 CFR 
§300.530; WAC 392-172A-05145. 

Certificated/Classified Staff Training: All school district personnel providing special 
education services must hold the credentials, certificates, endorsements, or permits as 
required by the professional educator standards board for the particular position of 
employment. Additionally, all special education teachers providing, designing, 
supervising, monitoring, or evaluating the provision of special education must have 
“substantial professional training.” Other certificated related services personnel 
providing specially designed instruction or related services must meet the established 
standards under the educational staff associate rules of the professional educator 
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standards board.  Paraprofessional staff and aides must have the skills and knowledge 
necessary to meet the needs of students eligible for special education, and must be 
supervised by a certificated teacher with a special education endorsement or a 
certificated educational staff associate.  Special education and related services must be 
provided by appropriately qualified staff.  Other staff including general education 
teachers and paraprofessionals may assist in the provision of special education and 
related services, provided that the instruction is designed and supervised by special 
education certificated staff, or for related services by a certificated educational staff 
associate.  34 CFR §300.156; WAC 392-172A-02090. 

Progress Reports: The purpose of progress reporting is to ensure that, through 
whatever method chosen by a school district, the reporting provides sufficient 
information to enable parents to be informed of their child’s progress toward the annual 
IEP goals and the extent to which that progress is sufficient to enable the child to 
achieve those goals.  IEPs must include a statement indicating how the student’s 
progress toward the annual goals will be measured and when the district will provide 
periodic reports to the parents on the student's progress toward meeting those annual 
goals, such as through the use of quarterly or other periodic reports concurrent with the 
issuance of report cards.  34 CFR §300.320; WAC 392-172A-03090. 

Restraint/Isolation Follow-Up Procedures for Students with IEP: Following the release of 
a student from the use of restraint or isolation, the school must implement follow-up 
procedures.  These procedures must include reviewing the incident with the student and 
the parent or guardian to address the behavior that precipitated the restraint or isolation 
and reviewing the incident with the staff member who administered the restraint or 
isolation to discuss whether proper procedures were followed.  Any school employee, 
resource officer, or school security officer who uses physical force on a student during 
school-sponsored instruction or activities must inform the building administrator or 
building administrator's designee as soon as possible, and within two business days 
submit a written report of the incident to the district office.  The written report should 
include, at a minimum, the following information: (a) The date and time of the incident; 
(b) The name and job title of the individual who administered the restraint or isolation; 
(c) A description of the activity that led to the restraint or isolation; (d) The type of 
restraint or isolation used on the student, including the duration; and (e) Whether the 
student or staff was physically injured during the restraint or isolation and any medical 
care provided.  The principal or principal's designee must make a reasonable effort to 
inform the student's parent verbally within twenty-four hours, and must send written 
notification postmarked no later than five business days after the restraint or isolation 
occurred.  Engrossed Substitute House Bill 1688 (effective July 28, 2013 and codified in 
RCW 28A.600.486 and RCW 28A.155.210).  See also WAC 392-172A-03135. 

FINDINGS OF FACT 

1. During the 2013-2014 school year, the Student attended a District middle school and 
received special education services under the category of autism. 
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2. The Student’s individualized education program (IEP) in effect at the beginning of 
the 2013-2014 school year was developed on May 16, 2013.  This IEP was based 
on the Student’s March 6, 2012 evaluation.  The present levels of performance 
stated that because the Student had improved his ability to communicate, he had 
been having a lower incidence of unwanted behaviors.  The present levels of 
performance noted that several exercise breaks throughout the day helped the 
Student stay calm, and also indicated that the Student did best when staff stayed 
very calm, used a soft reassuring voice, and few words.  The IEP included 15 annual 
goals, one of which addressed behavior.  The Student’s IEP also included a 
behavioral intervention plan (BIP), which identified pinching and grabbing as the 
target behaviors needing to be decreased.  The BIP stated that overall, the Student’s 
attempts to pinch and grab had decreased since the beginning of the 2012-2013 
school year.  However, the BIP noted that while on some days, the Student did not 
pinch or grab at all, on other days, the Student had episodes of pinching or grabbing 
that lasted up to ten minutes.  The BIP noted that because the Student was getting 
physically strong, he occasionally left bruises on staff or other students from his 
pinching and grabbing.  The BIP provided for aversive interventions, specifically, 
escorting the Student to a different location or having the Student spend time in the 
classroom calming area until staff could redirect him, which was generally about two 
to three minutes.  The Student’s IEP provided for 1590 minutes per week in a 
special education setting, and stated that his IEP services would be provided by his 
special education teacher, a speech language pathologist (SLP), an occupational 
therapist (OT), or one of the Student’s paraeducators.  The Student’s IEP team 
decided that the Student would participate in one general education physical 
education (P.E.) class in the 2013-2014 school year.  Otherwise, the Student 
received his instruction in a self-contained classroom, which the District referred to 
as a “transition room.”  The District’s transition rooms are for students who need 
substantial support and specially designed instruction throughout the day.  Some 
students receive 1:1 or 1:2 instruction, while some students access the general 
education curriculum with substantial accommodations and modifications.  The 
District staffs transition rooms at a 12:1 student/teacher ratio with variable levels of 
paraeducator support depending on an individual student’s needs.  At the Student’s 
school, the transition room consists of three interconnected classrooms and includes 
bathrooms, a kitchen area, and a “sensory room”1 within the interior space of the 
three rooms. 

3. During the May 16, 2013 IEP meeting, the Parents asked the District to reevaluate 
the Student because the Parents were concerned that the March 6, 2012 evaluation 
lacked a useful cognitive assessment.  A few days later, the school psychologist 
responded to the Parents, via email, stating that a cognitive assessment was not 
currently appropriate because the Student had already been provided with five 
cognitive assessments between 2006 and 2012, but was unable to participate fully in 
the prior five cognitive assessments.  The Parents told the District that because the 

                                                           
1The sensory room is an enclosed room with a folding door, containing a rocking chair, 
mats, “crash pad,” worktable, exercise balls, body socks, “fidgets,” and music. 



(Citizen Complaint No. 14-47) Page 6 of 20 
 

District had proposed to assess the Student in the cognitive area, yet had been 
unable to obtain useful data for that area, the District should obtain the evaluation 
data from an a private evaluator.  In June 2013, the District initiated an interim 
reevaluation for the Student, and agreed to obtain a cognitive assessment from a 
private provider and a review of the Student’s program from private behavioral 
analyst. 

4. On July 2, 2013, the private provider of the Student’s cognitive assessment issued 
an assessment report based on administering the Wechsler Intelligence Scale for 
Children Fourth Edition (WISC-IV).  The report determined that the Student’s overall 
cognitive abilities were extremely low compared to others his age, and placed him in 
the moderate range of intellectual disability.  The report also noted that for many of 
the subtests, the Student did not understand the instructions and stated that the 
Student’s lack of language ability hampered his performance on the overall 
assessment.  The report stated that the Student performed best when tasks included 
visual cues, minimized demands on expressive language, and included praise.  The 
report also noted that the Student repeated verbal information well.  On the same 
day, the private provider emailed the District special education director, copying the 
Parents on the email, and stating, “While some of my behavioral observations may 
be useful for [the Student’s] team, there is limited variability in the WISC scores and 
thus I don’t feel they are very helpful.”  The provider then stated that the Parents 
wanted an evaluation to inform educational programing and noted that she 
understood that another private provider was conducting other testing, which might 
be directly relevant to his educational goals. 

5. The first day of the 2013-2014 school year was September 3, 2013. 

6. On September 12, 2013, the Parent received an email response from a private 
psychologist, whom the Parent had contacted with concerns about the WISC-IV 
assessment.  The private psychologist told the Parents, “From a clinical perspective, 
the WISC-IV intellectual battery contains a heavy verbal language loading and would 
not be an appropriate measure of intelligence to use with a student who is primarily 
nonverbal.  Rather, a nonverbal measure of intelligence should be used with a 
student who is primarily nonverbal as this would give a more accurate representation 
of their level of cognitive/intellectual functioning.”  The documentation in this 
complaint does not indicate whether the Parents shared this email with the District. 

7. On September 19, 2013, the Student’s IEP team held an IEP meeting, at the 
Parent’s request, to review the Student’s annual IEP goals.  The prior written notice 
stated that the team considered changing the Student’s annual IEP goals but 
decided to wait until all the components of the Student’s private evaluations were 
completed so that the team could use that information to determine the Student’s 
present levels of performance.  According to the District’s documentation, although 
the Student was initially registered for general education PE class, the Student found 
the class to be overwhelming due to sensory issues, and his team discontinued 
general education PE by the end of the semester. 
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8. On October 16, 2013, the school psychologist emailed the Parents, stating that she 
knew the Parents had concerns about the type of cognitive assessment given to the 
Student and proposing to conduct another cognitive assessment designed for non-
verbal students.  The school psychologist noted that although the Student had 
previously been unsuccessful engaging in the Comprehensive Test of Nonverbal 
Intelligence (C-TONI), she proposed to administer the Test of Nonverbal Intelligence 
IV (TONI-IV), which the school psychologist thought was better suited to the 
Student.  The Parents agreed to the assessment and on November 6, 2013, the 
District provided the Parents with prior written notice stating that the District was 
amending the Student’s open reevaluation to include a school based cognitive 
assessment (the TONI-IV) in addition to the Student’s other cognitive assessment 
and program review. 

9. On November 21, 2013, the Student’s evaluation group and the Parents met to 
review the available information from the Student’s assessments.  The private 
behavioral analyst, who conducted the review of the Student’s program, 
recommended that the Student’s team work toward reducing the Student’s 
maladaptive behaviors and increasing the Student’s compliance with demands.  
Based on the private behavioral analyst’s recommendations, the Student’s team 
decided to include a functional behavioral assessment (FBA) as part of the Student’s 
reevaluation.  On December 2, 2013, the District and the Parents agreed to extend 
the reevaluation timeline to conduct the FBA and to have all the information by 
January 2014. 

10. On January 17, 2014, the Student’s evaluation group met to discuss the results of 
the assessments and other information gathered as part of the reevaluation.  The 
report stated that a private provider administered the WISC-IV and determined that 
the Student’s overall cognitive abilities were extremely low compared to others his 
age.  The report noted that the Student’s performance on this test was hampered by 
his lack of language ability but nonetheless demonstrated the Student’s ability to 
name familiar objects or repeat letters and numbers that were presented verbally.  
The report also stated that the TONI IV was selected due to the Student’s significant 
communication deficits.  The report noted that the evaluator used both verbal and 
non-verbal directions with the Student, which is nonstandard for this assessment, 
but the evaluator wanted to ensure that the assessment allowed the Student to 
demonstrate his knowledge and problem solving to the fullest extent possible.  
Additionally, the report noted that the evaluator provided the Student with praise to 
ensure that the assessment demonstrated the Student’s best abilities.  The TONI IV 
measured the Student’s overall general intellectual function with an age equivalent 
of less than six years of age.  Regarding the private program review, the report 
recommended that the Student receive additional support throughout his school day.  
Regarding the FBA, the prior written notice stated the group decided that the 
Student’s IEP team should develop a new BIP for the Student’s IEP. 

11. On January 24, 2014, during the morning routine in the Student’s classroom, the 
Student stood up and put his hands around the throat of one of his paraeducators, 
without exerting pressure, but while exhibiting an intense facial expression.  The 
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Student’s teacher emailed the Parents, to inform them, noting that the behavior was 
surprising as well as alarming, because the Student had not appeared agitated 
before the behavior. 

12. On February 3, 2014, the Student’s IEP team met to review and revise the Student’s 
IEP based on the recent reevaluation results.  The team considerations stated that 
the Parents were “very concerned with the Student’s challenging behaviors outlined” 
in the Student’s BIP.  The Student’s IEP team decided to craft the Student’s annual 
goals to address each qualifying area while simultaneously addressing the Student’s 
challenging behaviors.  For example, the Student’s reading comprehension goal was 
that the Student would read three to five step directions and complete tasks without 
exhibiting challenging behaviors such as hitting, grabbing, or slamming fists.  The 
Student’s behavioral goal was to engage in a calming technique when he became 
upset or had difficulty self-regulating.  The technique consisted of squeezing his 
hands together five times, taking three deep breaths, holding a yoga pose for ten 
seconds, and then saying, “I’m ready.”  The present levels of performance indicated 
that the Student had been working on the technique but had not yet learned to use 
the full routine.  The team did not change the Student’s BIP at this meeting, but 
added an outside behavioral consultant to provide further recommendations for the 
team, and to support the delivery of services in the Student’s IEP and BIP.  Under 
the IEP, the Parents would receive progress reporting on the Student’s annual goals 
quarterly.  The February 3, 2014 IEP provided 1560 minutes in the special education 
setting with specially designed instruction provided by his special education teacher 
and related services provided by the school OT, the school SLP, or from his 1:1 
aide.  The documentation shows that the District used various “data sheets” to track 
the Student’s work toward his goals. 

13. On February 20, 2014, the Student’s teacher emailed the Parents, informing them 
that the Student had been having a difficult week, including an incident that day, and 
another incident two days earlier.  The teacher explained that two days earlier, the 
Student became escalated about the noise that another student was making so staff 
moved the other student as quickly as possible, but the Student was still quite 
irritated and grabbed several staff members hard enough to leave bruises.  Staff 
then took the Student outside, but the Student continued to run at and grab them.  
After about ten minutes, the Student calmed down.  The Student’s teacher also told 
the Parents about the incident that occurred that day, which involved the Student 
becoming escalated before lunch.  The teacher explained that she did not know 
what the antecedent was, but it might have been because the Student was hungry.  
The teacher further informed the Parents that the Student began hitting the wall in 
the back room and then came out of the room and began grabbing staff members.  
Staff members had the Student go outside to give him space and to keep everyone 
safe.  The Student calmed down after five to ten minutes and returned to the 
classroom. 

14. On March 17, 2014, the Student’s IEP team met to review the recommendations 
from the outside behavioral consultant and amend the Student’s IEP.  The IEP team 
discussed the Student’s communication devices.  The team agreed to meet monthly 
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to discuss the Student’s progress, and to send the raw behavior data home weekly.  
The Student’s March 17, 2014 IEP provided for 3510 minutes per week in the 
special education setting (in a 1710-minute school week).  However, the District 
explained in additional information for this complaint that this was a miscalculation 
based on erroneously tabulating concurrent services as additional time.  The District 
explained that despite this error, the Student actually continued to receive 1560 
minutes per week of special education services in the special education setting.  The 
Student’s time in the general education setting consisted of activities such as 
performing various school jobs and swimming.  The IEP specified that the Student’s 
special education teacher provided the specially designed instruction and the school 
OT, SLP, or aide provided related services. 

15. On April 1, 2014, the District provided progress reporting towards the Student’s 
eleven annual IEP goals.  The progress reporting indicated that the Student made 
“sufficient progress” to achieve eight of his annual IEP goals, and demonstrated 
progress, but did not master three of his annual IEP goals.  The progress reporting 
did not include any comments or explanations regarding these statements of 
progress. 

16. On April 18, 2014, the Parents emailed the Student’s special education teacher, 
expressing concern that staff were not following up with the Student’s cleanliness 
after toileting.  The Parents further questioned whether hygiene issues were related 
to the Student’s negative behaviors. 

17. On April 29, 2014, the Student’s private SLP visited the classroom at the end of the 
school day to observe the Student.  The Student’s private SLP noted that she 
observed “many lovely supports for [the Student’s] communication.”  She added that 
there were opportunities to increase the use of his assistive technology device, 
including when his behavior was escalating, because the device could help him stay 
calm. 

18. On May 1, 2014, the Student had a significant behavioral incident.  After the 
Student’s special education teacher asked the Student to choose his school job, the 
Student stood and grabbed his teacher by the shoulders.  The Student’s special 
education teacher asked the Student to press his hands together, breathe deeply, 
and count to ten (his calming technique).  The Student counted a few numbers and 
then grabbed his teacher by the arms.  The Student’s teacher again asked the 
Student to press his hands together, breathe deeply, and count to ten.  The Student 
complied for a short time but then grabbed his teacher by the arms again.  For the 
third time, the teacher asked the Student to use his calming technique, and as 
before, he used it briefly and then grabbed her again.  After the Student’s teacher 
asked the Student to use his calming technique for the fourth time, the Student 
grabbed his special education teacher around her throat, leaving bruises and scratch 
marks.  With the help of the Student’s paraeducator, the teacher moved away from 
the Student.  The Student then grabbed his paraeducator by the arms.  The 
paraeducator also asked the Student to press his hands together, breathe deeply, 
and count to ten.  The Student’s special education teacher radioed for the school 
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associate principal to come to the room immediately.  Shortly thereafter, the 
associate principal and another transition room teacher arrived.  The Student then 
turned his attention to the other transition room teacher, but she stepped out of the 
way and the associate principal called to the Student.  The Student grabbed the 
associate principal by the shirt collar and the associate principal responded by 
asking the Student to press his hands together, breathe deeply, and count to ten.  
The Student then attempted to grab the associate principal by the neck and collar, 
leaving a bleeding scratch and causing some of the buttons on the associate 
principal’s shirt to pop off.  The associate principal again asked the Student to use 
his calming technique.  The Student then pulled the associate principal to the ground 
and attempted to bite him.  After the Student’s special education teacher and 
paraeducator held the Student under his arms, the associate principal was able to 
stand up.  The Student then went to a sink in the room, and broke the faucet, 
causing water to spray out of the pipe.  The associate principal continued to ask the 
Student to use his calming technique; eventually, the Student became calm and 
chose his school job.  Shortly after the incident, the consulting behavioral specialist 
arrived for a scheduled visit.  The behavioral specialist stayed with the Student for 
about two hours, while waiting for a Parent to come to school and take him home. 

19. That same day, the school imposed a short-term suspension on the Student for the 
remainder of Thursday, May 1, 2014 and Friday, May 2, 2014.  The Student returned 
to school on Monday, May 5, 2014. 

20. Starting on May 1, 2014, the consulting behavioral specialist began collecting 
information from the Student’s providers to draft a report regarding the Student’s 
May 1, 2014 behavioral incident.  The Student’s special education teacher reported 
that although the Student had many successes, the Student’s sporadic random 
physically aggressive behavior was a problem that the Student’s team had been 
unable to solve.  The Student’s OT noted that the Student’s Parents and home team 
providers had shared that the Student becomes more agitated when more people 
are overseeing him because he feels “watched.”  Therefore, the OT therapist warned 
against merely providing the Student with additional supervisory staff and thinking 
that the additional staff could solve the concerns.  The OT therapist also reported 
that similar strangulation behavior by the Student had occurred 11 times since 
February and stated that she believed that the team should seriously consider the 
staff’s safety.  Finally, the OT noted that the team had regularly acknowledged the 
Student’s sensory sensitivities, particularly sensitivities to noise, which although not 
the antecedent to this particular incident, had often triggered the Student’s 
challenging behaviors.  The OT recommended that the team move the Student’s 
primary learning space to the conference room in the administration area across the 
hall from the transition room.  The OT explained that she believed the conference 
room would generally be a less stressful sensory environment for the Student and 
still allow the Student to enter into the transition classroom, where others were 
present, when he could demonstrate that he was “calm and ready.”  Additionally, the 
OT stated that the conference room would provide for staff safety by allowing staff to 
exit the conference room if the Student had a sudden aggressive episode.  The 
consulting behavioral specialist talked with the Parents on the phone and 
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incorporated their information into her report.  For example, the Parents told the 
behavioral specialist that after picking up the Student after the incident (May 1, 
2014), they noticed that the Student had not properly cleaned himself after toileting.  
The Parents wondered if the Student’s hygiene had contributed to the incident.  
However, the Student’s providers confirmed that the Student did not use the toilet 
until after the incident so toileting hygiene would not have been a contributing factor.  
The behavioral specialist sent a draft of the report to the Parents before the May 5, 
2014 IEP team meeting. 

21. On May 2, 2014, the school associate principal sent a formal letter to the Parents 
regarding the “Short-term Suspension” of the Student.  The letter stated that the 
District was suspending the Student for the misconduct of “Endangerment of Others, 
in violation of the rules and regulations of [the middle school].”  The letter informed 
the Parents of the time period of the short-term suspension and that the District 
would hold a manifestation determination meeting. 

22. The Student’s IEP team held a manifestation determination meeting on May 5, 2014 
regarding the behavioral event that occurred on May 1, 2014.  The Parents stated 
that the intensity and increasing frequency of the Student’s behavior was directly 
related to his inability to access the modifications and appropriate communication 
skills that he needed to learn.  The Parents also told the team that the BIP did not 
meet the Student’s needs.  The team determined that the incident was a 
manifestation of the Student’s disability because the Student’s conduct had a direct 
and substantial relationship to his disability, but the team did not conclude that the 
Student’s conduct was a direct result of the District’s failure to implement the 
Student’s IEP. 

23. After determining that the conduct was a manifestation of the Student’s disability, an 
IEP meeting was held to discuss the behavioral specialist’s report, staff safety 
concerns, and an alternative placement for the Student.  With the exception of the 
Parents, the team agreed to make the conference room the Student’s primary 
workspace, with 2:1 staffing, but the Parents did not agree with that arrangement as 
an alternative placement.  The conference room measures approximately sixteen 
feet by fourteen feet.  As part of the Student’s alternative placement, staff would 
evacuate the Student’s workspace if the Student exhibited aggressive behavior and 
close the door, thereby isolating the Student in his private workspace.  The District 
arranged to make the conference room safe for the Student and to support safe 
observation through the window of a newly modified lockable door.  Additionally, the 
Student’s special education teacher planned to modify the conference room’s 
lighting to support the Student’s sensory sensitivity needs and to move items such 
as a therapeutic trampoline into the Student’s workspace.  According to the prior 
written notice, the Parents did not agree with placing the Student in a separate 
workspace because they felt it was too restrictive and did not allow the Student 
adequate access to peers or certificated staff.  Also according to the notice, the 
Parents expressed that they did not feel that the Student’s behavior warranted 
making staff safety a primary concern.  The Student’s May 5, 2014 IEP did not 
change the Student’s annual goals, service matrix (based on the February 2014 
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IEP), service providers, or the Student’s least restrictive environment (LRE) 
placement designation of 0-39% in “regular education classroom.”  The Student’s 
team briefly discussed long-term solutions for the Student’s placement, such as 
private school placement or an early transition to high school, and agreed to meet 
again to complete those discussions, and to discuss the Student’s aversive 
interventions and BIP. 

24. Also on May 5, 2014, the Student returned to school and began using the 
conference room as his primary learning space.  The Student’s instructional team 
continued to use the “behavior and communication data sheets” developed earlier by 
the consulting behavioral specialist, which recorded the Student’s behavior and 
communication data in ten-minute intervals.  The data sheets indicate that on May 5, 
2014, the Student grabbed and bit staff during one ten-minute interval and slammed 
his fists during seven ten-minute intervals.  The data sheets also indicate that the 
Student went on five outside walks for a total of one hour and forty minutes.  
However, these data sheets do not track whether the Student was isolated within his 
workspace and if so, how long he was isolated. 

25. On May 6, 2014, the Student’s special education teacher emailed the Parents, 
reminding the Parents that the Student would not be participating in swimming at the 
community pool with the other members of the transition classroom the next day.  
The Parents responded via email, stating that restricting the Student from swimming 
was a “slap in the face” and that the District was “locking [the Student] in a room all 
day, and punishing him by taking away exactly the kind of sensory experiences he 
enjoys and needs.”  The Parents’ email further asked that the Student’s file note that 
the Parents warned that the Student would regress and deteriorate under the 
“extremely restricted environment.”  The Parents later emailed the school principal, 
stating that the Parents were “in the dark about his day and are traumatized […] and 
left to imagine the worst.” 

26. Also on May 6, 2014, the District contacted the private school placement provider 
that the team had discussed and that the Parent preferred, as a long-term solution 
for the Student’s placement. 

27. On May 7, 2014, the Student had an incident when his home-based tutor boarded 
the school bus to help the Student off of his bus at the end of the day.  The Student 
grabbed the tutor’s arm and the tutor began to yell very loudly, “No” and “Let go!”  
According to the bus driver, the Student continued to grab the tutor about five to 
eight times. 

28. On May 8, 2014, the District autism specialist worked with the Student for two hours 
in the Student’s workspace.  After the District autism specialist learned about the bus 
driver’s report regarding the incident the previous day, he emailed the Parents with 
the report and offered to adjust the Student’s support on the bus if the Parents 
thought the Student needed more support.  The Parents emailed in response, 
challenging why the autism specialist was contacting them about “something with 
which we are well aware,” and stating that the Parents suspected that it was the 
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Student’s exclusion from swimming that was agitating the Student.  The Parents 
further stated that they did not know what was happening in the Student’s school 
workspace on a daily basis, and they had no idea what (if anything) the District was 
doing to reduce the Student’s anxiety or to reintegrate the Student back into the 
transition classroom.  The Parents’ email was forwarded to the school principal, who 
responded to the Parents that he would work with the Student’s instructional team to 
get more information to the Parents, and that the autism specialist had emailed the 
information about the bus incident, only because the school wanted the Parents to 
have all the information that the school had available. 

29. On May 13, 2014, the school’s associate principal asked the Student’s special 
education teacher for help getting all of the Student’s “data collection sheets” to the 
Parents.  The associate principal also asked the Student’s teacher to remind the 
paraeducators to be thorough when filling out the reports and to do so completely.  
The documentation shows that on May 13, 2014, the District began keeping isolation 
and restraint incident reports regarding isolating the Student in his new workspace 
by evacuating the room and closing the door. 

30. On May 14, 2014, the District arranged for an administrator from the proposed 
private school placement to visit the transition room and observe the Student on May 
20, 2014. 

31. On May 15, 2014, the Parents emailed the school principal and the District special 
education director, asking that the consulting behavioral specialist not be included in 
the Student’s upcoming May 19, 2014 IEP meeting.  The school principal responded 
that the consulting behavioral specialist had expert knowledge that would be helpful 
and he did not want to exclude her.  According to the special education director’s 
email, the consulting behavioral specialist decided to prepare written notes for the 
Student’s IEP team and not attend the meeting to allow for a “cooling off” period. 

32. Also on May 15, 2014, the associate school principal emailed the special education 
director, special education associate director, and the District autism specialist, 
informing them that he had been giving the Parents verbal notifications of the 
Student’s incidents of isolation (when the Student’s providers evacuated his 
workspace room and closed the door) and also sharing data sheets with the 
Parents.  Additionally, the associate principal reported that the Parents had several 
concerns, including wanting to know how much time the special education teacher 
spent teaching the Student in his new workspace and whether the consulting 
behavioral specialist was engaging with the Student.  Additionally, the Parents were 
concerned that the frequent isolations, inherent in the current arrangement, were 
damaging the Student, and they wanted to know what was being done to address 
the root causes of the Student’s behaviors.  The associate principal reported that he 
had told the Parents that the current arrangement was not a long-term solution, and 
that the IEP team was meeting on May 19, 2014 to discuss these issues, including 
amending the Student’s BIP. 
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33. On May 16, 2014, the associate principal emailed the Parents, answering their 
questions and attaching data sheets for May12, 2014 through May 16, 2014, and an 
isolation/restraint incident report for that day.  The associate principal reported to the 
Parents that the Student’s teacher typically spent about 45 minutes of the day with 
the Student but sometimes it was more than an hour.  According to the Student’s 
intervention logs, the Student was isolated in his workspace for a few minutes 
several times each school day.  For example, between May 13 and May 16, 2014, 
the Student was isolated thirty times (an average of six times a day) with isolation 
lasting from one to 17 minutes. 

34. On May 19, 2014, the Student’s team held its follow-up IEP meeting.  The IEP team 
discussed private placement as a long-term solution for the Student.  The prior 
written notice stated that if the provider offered placement, the team would meet as 
soon as possible to formulate a transition plan for that placement. 

35. At the same meeting, the team also discussed the Student’s resuming activities 
outside his workspace.  The prior written notice stated that the Student would begin 
structured outdoor walks, would return to swimming at the community pool with 
peers from the transition class, and would return to working at his school job (i.e. 
putting the cafeteria tables away), all with 2:1 support.  The notice also stated that 
the Student would use the sensory room in the transition room when other students 
were out of the room.  The notice also included a draft of the team’s plan for the 
Student’s re-entry to the transition room.  Although the team discussed the re-entry 
plan, it did not add the plan to the Student’s IEP. 

36. Also on May 19, 2014, the Student’s IEP team discussed and modified the Student’s 
BIP, including the aversive interventions.  According to the prior written notice, the 
Parents’ advocate stated that reinforcement should occur anytime the Student’s 
behavior was not aggressive and that task completion should not be associated with 
the absence of challenging behavior.  However, the Student’s new BIP included that 
providers were to make sure that the Student returned to the task or activity that 
preceded escalation so that he would not be able to use behavior to escape from 
disfavored tasks.  As modified, the aversive interventions stated that if the Student 
engaged in aggressive behavior and he was unresponsive to staff cues to 
communicate his needs, staff would leave the Student’s separate workspace and 
isolate the Student by closing the door.  The plan further stated that staff would 
maintain visual supervision of the Student through the window of his workspace door 
and staff would cue the Student with visual supports to demonstrate “calm and 
ready” behaviors, meaning that the Student is seated in his chair with his hands 
together.  The plan stated that if the Student opened the door before demonstrating 
“calm and ready,” staff should hold the door shut while maintaining visual 
supervision.  The plan stated that once the Student demonstrated “calm and ready” 
behavior, staff would reopen the door and continue the activity.  The plan also 
provided that if the Student displayed aggression outside of his separate workspace, 
at least two trained staff members would escort the Student to his workspace.  The 
plan stated that if the Student remained in isolation for over 15 minutes, or if the 
Student hurt himself, staff would alert an administrator and contact the Parents.  
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Additionally, the plan stated that staff would measure the frequency, severity, and 
time of interventions with data collection sheets and that IEP team members would 
review the data sheets at least every three months. 

37. On May 20, 2014, the Student resumed taking walks and on May 21, 2014, the 
Student resumed swimming at the community swimming pool.  Also on May 21, 
2014, the private placement administrator informed the District that it would not 
accept the Student in their program.  The District informed the Parents of the 
placement provider’s decision on the same day.  The Parents stated that they were 
exploring placement in other school districts, but agreed that the District should 
inquire into an early promotion to the high school for the Student.  The associate 
school principal assured the Parents that the school was committed to providing an 
appropriate setting for the Student. 

38. According to the Student’s intervention logs, during the week of May 19, 2014 to 
May 22, 2014, the Student was isolated eleven times, with the isolation lasting 
between two to nine minutes. 

39. On May 27, 2014, the Student’s IEP team met to discuss the Student’s BIP, and the 
criteria for the Student to re-enter the transition classroom space.  The team agreed 
upon a re-entry plan and added it to the Student’s BIP.  The re-entry plan provided 
for seven re-entry phases and stated that the Student would move from one re-entry 
phase to the next after five consecutive days without dangerous behavior towards 
himself or others and no injury to himself or others across all integration activities.  
Integration activities included structured outdoor walks, sensory room visits, 
cafeteria jobs, weekly visits to the community pool, and peer tutoring.  Generally, the 
re-entry plan called for the integration activities to be without peers present in the 
early phases, and with peers present in the latter phases.  Additionally, the latter 
phases required an ever-increasing number of integration activities, eventually 
requiring nine integration activities in a day for phase seven.  Thus, ultimately, the 
Student would need to complete nine integration activities per day for five 
consecutive days without any dangerous behavior to re-enter the transition 
classroom space.  The Parents believed that the school’s definition of “no dangerous 
behavior” was too strict, and that the BIP did not sufficiently address teaching the 
Student to modify his behavior.  The team also discussed the Student’s long-term 
placement, including an early promotion to high school for the Student, but the team 
did not make any decisions.  Additionally, the team discussed whether the Student 
would return to the transition room at the beginning of the 2014-2015 school year, 
and determined to meet again in August, 2014 before deciding.  The Parents’ 
primary objection to the plan was that they believed the Student’s alternative 
placement was too restrictive and they did not want that placement to continue for 
their Student in the 2014-2015 school year.  The Student’s May 27, 2014 IEP did not 
change the Student’s annual goals, service matrix (based on the February 2014 
IEP), service providers, or the Student’s LRE placement designation of 0-39% in 
“regular education classroom.” 
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40. According to the Student’s intervention logs, during the week of May 27, 2014 to 
May 30, 2014, the Student was isolated nine times, with isolation lasting between 
one and six minutes. 

41. Beginning on June 2, 2014, the District began keeping data on the activities the 
Student completed without injury to himself or others.  According to those data 
sheets, the Student had completed phase one of his re-entry plan by June 9, 2014. 

42. On June 16, 2014, the District again provided progress reporting on the Student’s 
eleven annual IEP goals.  The progress reporting indicated that the Student 
mastered one of his IEP goals, but had not mastered two of his IEP goals, had made 
sufficient progress for four of his IEP goals, demonstrated emerging skill for two of 
his IEP goals, and made insufficient progress to achieve two of his annual IEP goals.  
The annual goals for which the Student made insufficient progress both involved 
group activity or peer interactions.  The progress reporting included an explanatory 
comment for each goal.  Regarding the two annual goals for which the Student 
made insufficient progress, the comments stated, “Due to significant behavioral 
concerns, [the Student] is not currently participating in group activities.”  Regarding 
one of the annual goals for which the Student had emerging skill, the comment 
stated, “At the beginning of this IEP, [the Student] was participating with two peers in 
a group game situation with progress being made toward this goal.  However, due to 
escalated behaviors, recent progress has been minimal as participation in group has 
been limited”. 

43. On June 17, 2014, the Student’s IEP team held a facilitated IEP meeting to discuss 
the Student’s placement for the 2014-2015 school year, and to continue discussions 
regarding the Student’s annual goals and his BIP.  The IEP team discussed 
promoting the Student to the high school early.  The team agreed that the Student 
would start the 2014-2015 school year at the middle school in the transition room.  
The prior written notice stated that the Student’s placement would include an 
intentional transition plan to the high school.  In response to the Parent’s inquiry, the 
school-based team told the Parents that the Student’s special education teacher and 
the District autism specialist both supervise the Student’s contracted aides.  The 
notice further stated that the team agreed that the team needed to separate the 
Student’s annual academic goals from his behavioral goals. 

44. June 18, 2014 was the last day of the 2013-2014 school year.  According to the data 
sheets tabulating the Student’s completion of activities without injury to self or other, 
the Student was in phase two of re-entry plan on the last day of school. 

45. On August 11, 2014, the Parents filed this citizen complaint. 

46. On August 29, 2014, the IEP team met and discussed refining the Student’s BIP.  
Although the District’s documentation indicates that this meeting occurred, the 
documentation does not include any other information about this meeting. 



(Citizen Complaint No. 14-47) Page 17 of 20 
 

47. September 2, 2014 was the first day of the 2014-2015 school year.  According to the 
District’s additional information provided in this complaint, the Student’s June 17, 
2014 IEP was in effect at the time, pending completion of revisions to the IEP as a 
result of the August 29, 2014 IEP team meeting. 

48. According to the Student’s intervention logs, during the first week of school 
(September 2, 2014 – September 5, 2014), the Student was isolated in his safe 
workspace 20 times, with the isolation lasting one to 12 minutes.  The next week 
(September 8, 2014 – September 12, 2014), the Student was isolated in his safe 
workspace 16 times, with isolation lasting one to 18 minutes. 

CONCLUSIONS 

1. The District did not follow special education discipline procedures when it changed 
the Student’s placement in May 2014, without the Parents’ agreement.  Although the 
District suspended the Student for two school days and held a manifestation 
determination meeting well before the ten-day time period, the District found that the 
Student’s behavior was a manifestation of the Student’s disability, yet failed to return 
the Student to the placement from which it removed him.  When a manifestation 
team determines that a student’s conduct was a manifestation of his or her disability, 
a district is required to do a number of things, including “return the student to the 
placement from which the student was removed” unless (1) the parent and the 
district agree to a change of placement as part of the modification of the student’s 
BIP, or (2) the student’s conduct involved a weapon, illegal drug, or the infliction of 
serious bodily harm.  Although the District stated in its response to this complaint 
that it could claim that there had been an infliction of serious bodily harm to staff, the 
District did not impose an emergency suspension or document that it communicated 
to the Parents that it believed the special circumstances listed under WAC 392-
172A-05145(7) applied in this situation.  Additionally, although the Student’s May 1, 
2014 behavior demonstrated the potential for the Student to inflict serious bodily 
injury, the Student did not actually inflict serious bodily injury.2  Therefore, the District 
was required to return the Student to the placement called for in his March 17, 2014 
IEP – the transition room.  The District also could have filed for an expedited due 
process hearing and asked an administrative law judge (ALJ) to order a change to 
the Student’s placement to that of an interim alternative education setting for up to 
forty-five school days.  The grounds for such a request could have been that 
maintaining the current education placement is “substantially likely to result in injury 
to the student or others.”  WAC 392-172A-05160(2).  No such request was filed.  In 
this complaint, the District presented documentation that it was concerned about the 
safety of staff, other students, and the Student.  But, the District did not have 
agreement from the Parents to change the Student’s placement or request that an 
ALJ change the Student’s setting.  Instead, the District unilaterally moved the 
Student to a temporary, alternative placement.  Additionally, although the prior 

                                                           
2 The District may wish to review the definition of the term “serious bodily injury” under Section 
1365 (h)(3) of title 18 of United States Code. 
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written notice associated with the Student’s June 17, 2014 IEP stated that the 
Student “will start [the 2014-2015 school year] at the [middle school] the transition 
room,” it is unclear whether the Student’s primary learning space is actually in the 
transition room or in his “safe workspace.” 

While the Parents did not agree to the District’s alternative placement, the Parents 
and District did agree that a private placement or other placement was appropriate 
for the Student.  Further, there was information gathered as part of the “interim 
reevaluation” indicating that the Student required services with significant supports.  
Given that neither the District nor the Parents believed that the Student’s placement 
in the transition room was appropriate, the District must determine an appropriate 
placement for the Student, either within the District or in a private setting within the 
next 30 days. 

Additionally, the District’s documentation does not support that the District provided 
the Parents with isolation and restraint reports regarding the Student’s isolation in 
his workspace until May 13, 2014.  The requirements under WAC 392-172A-03135 
for documenting and reporting the use of isolation and restraints with a student who 
has an IEP are specific.  OSPI encourages the District to review the requirements 
and ensure that staff consistently and promptly complete isolation and restraint 
forms.  Here, nearly two weeks transpired before the District began providing the 
Parents with the required information.  However, because the District corrected this 
error when it began providing the Parents with isolation and restraint reports, no 
corrective action is ordered. 

2. The District’s documentation supports that it ensured that the Student’s special 
education services were provided by or supervised by appropriately qualified staff 
from May 5, 2014 until June 18, 2014.  Although the Parents would like for the 
paraeducators who work with their Student to have ABA training, neither the IDEA 
nor its implementing regulations mandate that a District provides a particular level or 
type of training for paraeducators.  Additionally, according to the District’s 
documentation, the Student’s special education teacher continued to supervise the 
Student’s paraeducators and personally instruct the Student after the District 
changed the Student’s placement to the safe workspace. 

3. The District’s documentation supports that the District followed reevaluation 
procedures as provided in WAC 392-172A-03020.  It is unclear why the private 
evaluator conducted an assessment designed for verbal students when the Student 
is non-verbal.  However, that part of the Student’s assessment occurred outside of 
the one-year time line for this complaint.  It is understandable that the Parents were 
concerned when a private psychologist told them that the assessment conducted on 
the Student was not “an appropriate measure of intelligence to use” and when the 
private evaluator stated that the assessment would not be very helpful to the 
Student’s team.  However, the school psychologist later conducted an assessment 
designed for non-verbal students, which was appropriate for the Student.  Further, 
the District provided a program review and an FBA as part of its reevaluation.  
Therefore, the District followed evaluation procedures. 
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4. The District followed procedures for providing progress reporting.  Although the 
Parents note that other students receive bi-weekly reports, the Student’s IEP does 
not require that level of reporting – it requires quarterly reporting.  The Parents also 
note that the District’s documentation includes only two sets of progress reporting.  
However, because only two quarters have transpired since the Student’s team 
rewrote the Student’s annual goals at the March 17, 2014 IEP, the District was not 
delinquent in providing progress reports on those annual IEP goals to the Parents.  
Finally, although in one instance the quarterly reporting contained only minimal 
information regarding the Student’s progress, the District also provided the Parents 
with data sheets and later gave the Parents an explanation that connected the 
Student’s progress reporting with the data that was provided. 

CORRECTIVE ACTION 

On or before November 25, 2014, the District will provide documentation to OSPI that it 
has completed the following corrective action. 

STUDENT SPECIFIC: 
By November 25, 2014, the District will return the Student to the placement specified in 
his March 17, 2014 IEP, unless the District files for, and prevails, in a due process 
hearing requesting an ALJ to change the Student’s placement consistent with WAC 
392-172A-0516)(2), or develops an appropriate placement agreed to by the Parents 
either within the District or contracted by the District in an out of District placement. 

DISTRICT SPECIFIC: None. 

The District will submit a completed copy of the Corrective Action Plan (CAP) Matrix 
documenting the specific actions it has taken to address the violations and will attach 
any other supporting documents or required information. 

NOTE: The district may request an electronic version of the matrix by e-mailing Thinh 
Le at Thinh.Le@k12.wa.us. 

RECCOMENDATION 

OSPI recommends that the District review the requirements under WAC 392-172A-
03135 for documenting and reporting the use of isolation and restraints with a student 
who has an IEP. 

Dated this ____ day of October, 2014 

Douglas H. Gill, Ed. D. 
Director, Special Education 
PO BOX 47200 
Olympia, WA 98504-7200 
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THIS WRITTEN DECISION CONCLUDES OSPI’S INVESTIGATION OF THIS 
COMPLAINT 

IDEA provides mechanisms for resolution of disputes affecting the rights of special 
education students.  This decision may not be appealed.  However, parents (or adult 
students) and school districts may raise any matter addressed in this decision that 
pertains to the identification, evaluation, placement, or provision of FAPE to a student in 
a due process hearing.  Decisions issued in due process hearings may be appealed.  
Statutes of limitations apply to due process hearings.  Parties should consult legal 
counsel for more information about filing a due process hearing.  Parents (or adult 
students) and districts may also use the mediation process to resolve disputes.  The 
state regulations addressing mediation and due process hearings are found at WAC 
392-172A-05060 through 05075 (mediation) and WAC 392-172A-05080 through 05125 
(due process hearings.) 
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