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SPECIAL EDUCATION CITIZEN COMPLAINT (SECC) NO.  14-45 

PROCEDURAL HISTORY 

On July 7, 2014, the Office of Superintendent of Public Instruction (OSPI) received a 
Special Education Citizen Complaint from the grandparent (Grandparent) of a student 
(Student) attending the [REDACTED] School District (District).  The Grandparent 
alleged that the District violated the Individuals with Disabilities Education Act (IDEA), or 
a regulation implementing the IDEA, with regard to the Student’s education. 

On July 7, 2014, OSPI acknowledged receipt of this complaint and forwarded a copy of 
it to the District Superintendent on the same day.  OSPI asked the District to respond to 
the allegations made in the complaint.  OSPI also asked the Grandparent to send a 
copy of the court order or other documentation giving the Grandparent authority to make 
educational decisions for the Student.  On July 11, 2014, the Grandparent provided 
documentation showing that a court granted her custody of the Student. 

On July 25, 2014, OSPI received the District’s response to the complaint and forwarded 
it to the Grandparent on July 28, 2014.  OSPI invited the Grandparent to reply with any 
information she had that was inconsistent with the District’s information. 

On August 8, 2014 and August 11, 2014, OSPI received additional information from the 
Grandparent and OSPI forwarded that information to the District on August 12, 2014. 

OSPI considered all of the information provided by the Grandparent and the District as 
part of its investigation. 

OVERVIEW 

During the 2013–2014 school year, the Student attended eighth grade at a District 
kindergarten through eighth grade (K-8) school.  During a 10-day out-of-school 
suspension in October, 2013, the Grandparent requested that the Student be evaluated 
for eligibility for special education services.  After the Student served the 10-day out-of-
school suspension, he received several additional suspensions during the 2013–2014 
school year.  In March 2014, the Student was found eligible to receive special education 
services under the category of specific learning disability, and his April 2014 
individualized education program (IEP) provided for services in the areas of behavior 
and writing.  After the Student received additional suspensions, the Grandparent 
requested an independent educational evaluation (IEE) on June 3, 2014, but the 
Student’s Department of Social and Health Services (DSHS) caseworker disagreed and 
told the District that an IEE was not necessary.  The Grandparent alleged that the 
District failed to follow procedures to recognize her role as the parent or to allow her to 
participate in educational decision-making.  The Grandparent further alleged that the 
District failed to follow special education disciplinary procedures.  The District denied 
the allegations. 



(Citizen Complaint No. 14-45) Page 2 of 18 
 

SCOPE OF INVESTIGATION 

The investigation was limited to a review of whether the allegations made in the 
complaint demonstrate a violation of Part B of the IDEA, its implementing federal 
regulations, or corresponding state regulations.  OSPI contacted the Grandparent and 
explained that although the Grandparent’s allegations included the past ten years, 
under the provisions for a special education complaint investigation, OSPI can 
investigate only those issues that occurred within the past year.  Additionally, OSPI 
informed the Grandparent that OSPI could not investigate her allegation regarding the 
District’s decision to waive certain requirements for all eighth grade students after a 
local natural disaster because that issue did not raise a violation of the IDEA.  Finally, 
the Grandparent raised claims under Section 504 of the Rehabilitation Act and OSPI 
provided contact information for the Office for Civil Rights. 

ISSUES 

1. Did the District follow procedures to provide the parent/guardian with the opportunity 
to participate in educational decision-making, including inviting the parent/legal 
guardian to meetings and providing the parent/guardian with progress reporting? 

2. Did the District follow special education discipline procedures? 

LEGAL STANDARDS 

Initial Evaluation – Specific Requirements: The purpose of an initial evaluation is to 
determine whether a student is eligible for special education.  34 CFR §300.301; WAC 
392-172A-03005(1).  The student must be assessed in all areas related to their 
suspected disability.  The evaluation must be sufficiently comprehensive to identify all of 
the student’s special education and related services needs, whether or not they are 
commonly linked to the disability category in which the student has been classified.  If a 
medical statement or assessment is needed as part of a comprehensive evaluation, the 
district must obtain that statement or assessment at their expense.  34 CFR §300.304; 
WAC 392-172A-03020. 

Definition of Parent: IDEA defines the term “parent” as: a biological or adoptive parent of 
a child; a foster parent; a guardian generally authorized to act as the child's parent, or 
authorized to make educational decisions for the student; an individual acting in the 
place of a biological or adoptive parent including a grandparent, stepparent, or other 
relative with whom the student lives, or an individual who is legally responsible for the 
student's welfare; or a surrogate parent who has been appointed in accordance with 
WAC 392-172A-05130.  The state is not defined as a “parent”, even if the student is a 
ward of the state.   34 CFR §300.30; WAC 392-172A-01125. 

Disciplinary Exclusions: Protections for Children Not Yet Eligible for Special Education 
Services:  In general, a child who has not been determined to be eligible for special 
education services may assert any of the protections provided to students receiving 
special education services if before the behavior that precipitated the disciplinary action 
occurred, the district is deemed to have knowledge that the student was a student with 
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a disability.  A district will be deemed to have knowledge that a student is a student with 
a disability if the parent of the child had expressed concern in writing to personnel of the 
district that the student is in need of special education services; the parent requested an 
evaluation of the student pursuant to WAC 392-172A-03005; or a teacher of the student 
or other district personnel have expressed specific concerns about a pattern of behavior 
demonstrated by the student directly to the director of special education or other 
supervisory personnel.  If a request is made for an evaluation of a student during the 
time period in which the student is subjected to disciplinary measures under WAC 392-
172A-05145, the district must conduct the evaluation in an expedited manner.  Until the 
evaluation is completed, the student remains in the educational placement determined 
by school authorities, which can include suspension or expulsion without educational 
services.  If the student is determined to be eligible for special education services, the 
district must provide special education and related services and follow the special 
education discipline requirements, including the provision of a free appropriate public 
education for students suspended or expelled from school.  34 CFR §300.534; WAC 
392-172A-05170. 

Suspensions and Expulsions: When a district suspends or expels any student, it must 
make sure the removal is consistent with state laws and regulations governing discipline 
for all students, in addition to protections afforded eligible special education students 
under IDEA.  A suspension is a removal from a single subject, class period, or full 
schedule of classes for a definite period of time.  An expulsion is a removal from any 
single subject, class period, or full schedule of classes for an indefinite period of time.  
WAC 392-400-205. 

Disciplinary Removals: Districts are allowed to remove students eligible to receive 
special education services from their current educational placement for up to ten school 
days without requiring specific procedural protections beyond those that would be 
provided to students who are not eligible for special education.  The district may remove 
a student from his current placement for additional removals of not more than ten 
consecutive days in the same school year for separate incidents of misconduct as long 
as those removals do not constitute a change of placement.  34 CFR §300.530; WAC 
392-172A-05145(2). 

Change of Placement:  A change in placement occurs when a district removes a 
student from his/her current placement for discipline for more than 10 consecutive days; 
or, when a district removes the student in a series of removals that constitute a pattern.  
A pattern of removals exists if the removals total more than 10 school days in a school 
year; or if the student’s behavior is substantially similar to the previous incidents that 
resulted in removals; or if factors such as the length of each removal, the total amount 
of time of the removals in sum, and the proximity of the removals to one another total 
more than 10 days in any school year.  34 CFR §300.536; WAC 392-172A-05155. 

Disciplinary Procedures: The procedural rules for the discipline of students eligible for 
special education are based on four general principles: (1) the student should not be 
disciplined for behavior that is a result of his/her disability; (2) the student may be 
disciplined for behavior that is not a result of their disability, but only in a manner that is 
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consistent with the discipline imposed on nondisabled students; (3) during a period of 
discipline, the student should continue to receive services that will allow him/her to 
progress in their education after 10 days of removal; and (4) when a student’s 
disciplinary removal from school is significant enough to amount to a change in their 
educational placement, additional procedural requirements apply.  See generally WAC 
392-172A-05140 through 05155. 

Manifestation Determination:  Within ten school days of the district’s decision to change 
the student’s placement through discipline, the district, parents and other relevant 
members of the IEP team (as determined by the parents and the district) must 
determine whether the behavior that led to the disciplinary action was a manifestation of 
the student’s disability.  In conducting the manifestation determination, the district, 
parent, and other relevant members of the IEP team must consider all relevant 
information to determine if the conduct in question was caused by, or had a direct and 
substantial relationship to, the student’s disability; or if the conduct in question was the 
direct result of the district’s failure to implement the student’s IEP or behavior 
intervention plan properly.  If the district, parent, and other relevant members of the 
student's IEP team determine that the conduct was a manifestation of the student's 
disability, and a behavioral intervention plan has already been developed, the IEP team 
must review the behavioral intervention plan, and modify it, as necessary, to address 
the behavior.  Additionally, except for special circumstances, the IEP team must return 
the student to the placement from which the student was removed, unless the parent 
and the district agree to a change of placement as part of the modification of the 
behavioral intervention plan.  34 CFR §300.530; WAC 392-172A-05145. 

Independent Educational Evaluation (IEE):  Parents of a student eligible for special 
education have the right to request an independent educational evaluation (IEE) of the 
student at public expense if they disagree with the district’s evaluation.  An IEE is an 
evaluation conducted by a qualified examiner who is not employed by the district 
responsible for the education of the student in question.  At public expense, means that 
the district either pays for the full cost of the evaluation or ensures that the evaluation is 
otherwise provided at no cost to the parents.  If the parents request an IEE at public 
expense, the district must either: initiate a due process hearing within 15 days to show 
that its evaluation is appropriate; or, ensure that an IEE is provided at public expense, 
unless the district demonstrates in a hearing under this chapter that the evaluation 
obtained by the parents did not meet agency criteria.  34 CFR §300.502; WAC 392-
172A-05005. 

Grade Retention:  Absent a showing that a school district has not complied with the 
procedural requirements of the IDEA Part B and denied a child a FAPE, OSPI does not 
have the authority to review a school district’s decision to advance a student receiving 
special education services.  In the Matter of Highline School District, OSPI Cause No. 
2000-SE-079 (WA SEA 2000); Houston Independent School District, 30 IDELR 566 (TX 
SEA 1999). 
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FINDINGS OF FACT 

1. At the beginning of the 2013–2014 school year, the Student attended eighth grade at 
a District kindergarten through eighth grade (K–8) school.  At that time, the Student 
was not eligible for special education and related services. 

2. After a dependency hearing at the end of the 2012–2013 school year, the Student 
became a dependent of the state.  The court appointed the Grandparent the 
Student’s guardian, awarded her temporary custody, and initiated the process to 
grant the Grandparent permanent legal custody of the Student. 

3. On August 13, 2013, the Grandparent emailed the K–8 school principal, stating that 
the Student was a dependent of the state, the Grandparent had temporary custody 
of the Student, and that she had provided the District office with the appropriate 
paperwork.  The Grandparent stated that the Student’s grades and behavior had 
been “extremely poor” during the previous school year and she asked to schedule a 
meeting, including school staff, the Grandparent, and the Student’s private 
counselor, to discuss an “educational plan” for the Student’s upcoming eighth grade 
year.  The same day, the school principal responded, agreeing to arrange a “student 
intervention team meeting.”  The principal also suggested that the school provide the 
Grandparent with weekly reports, and that the Student could participate in a new 
afterschool study hall program.  According to the District’s documentation, a “student 
intervention team” is a team that meets to determine ways to help a student be 
successful in the general education classroom, both academically and/or 
behaviorally.  A student intervention team consists of classroom teachers, a special 
education teacher, school psychologist (if available), parents (if available), and child 
(if willing).  A student intervention team first discusses the student’s strengths 
followed by areas of concerns, and then develops a plan to support the student.  The 
District described this meeting as “pre-referral” for special education.  The District’s 
documentation indicated that an intervention team meeting was scheduled on 
August 29, 2013, but the documentation provided by the District in this complaint did 
not include any intervention team meeting notes. 

4. The first day of the 2013–2014 school year was September 4, 2013. 

5. On October 3, 2013, the Student received a one-day, out-of-school suspension for 
disruptive behavior.  The Student served the one-day suspension on October 4, 
2013.  On October 7, 2013, the Student received a two-day, out-of-school 
suspension for disrespect.  The Student served the two-day suspension on October 
9 and 10, 2013.  On October 11, 2013, the Student received another one-day, out-
of-school suspension for disrespect, and was instructed to go to the school office to 
serve that suspension.  However, instead of going to the office, the Student left 
campus.  As a consequence for leaving the campus, the Student received a 10-day, 
out-of-school suspension, to be served October 14 through 25, 2013. 

6. On October 17, 2013, the Student’s intervention team reconvened and held another 
meeting to discuss ways to help the Student be more successful in school.  The 
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meeting included the Grandparent; three of the Student’s teachers; the District 
special education director/school psychologist; and the school principal.  The 
Grandparent stated in the meeting that she was concerned about the Student’s 
behavior and his relationship with school staff.  The Grandparent presented a written 
request at the meeting for the Student to be evaluated to determine eligibility for 
special education services, or for accommodations under a Section 504 plan.  The 
Grandparent also informed the intervention team that although the Student was not 
currently eligible for special education services, he had previously received special 
education services in the District for speech therapy and reading.  Additionally, the 
Grandparent told the intervention team that the Student currently received privately 
provided articulation therapy, tutoring for reading, and private counseling.  According 
to the Grandparent’s intervention team meeting notes, the District special education 
director was hesitant to proceed with the Grandparent’s evaluation request because 
she thought that the Student’s cannabis use might interfere with any evaluation 
findings.  The Grandparent responded that the Student’s cannabis use began only 
recently, and the District had documentation regarding the Student’s issues with 
behavior extending well before that time.  The intervention team then discussed the 
Student’s current 10-day suspension.  The Grandparent stated that she had met with 
the school principal earlier in the week, seeking to shorten the Student’s suspension.  
The Grandparent stated that suspension was not effective with the Student and that 
it would be helpful if the school provided the Student with “quiet time” before he 
“melted down” because he could often regain control and return to the classroom. 

7. Also on October 17, 2013, the District provided the Grandparent with a prior written 
notice addressing the Grandparent’s referral for a special education evaluation.  The 
prior written notice stated that any person knowledgeable about a child may initiate a 
request for an initial evaluation.  However, the email documentation indicated that 
the District special education director asked whether the Grandparent had legal 
authority to request an evaluation to determine eligibility for special education 
services. 

8. On October 24, 2013, the school principal requested clarification from the 
Department of Social and Health Services (DSHS) regarding the Student’s custody.  
A DSHS caseworker responded that the Student was a dependent child of the state 
who was placed with his Grandparent.  In another email a few days later, the DSHS 
caseworker clarified that DSHS had authorized the Grandparent to make 
educational decisions on behalf of the Student. 

9. According to the Student’s school attendance record, the Student served an out-of-
school suspension from October 28 to November 1, 2013 (5 school days).  However, 
the school’s discipline records do not include this suspension, and the email 
documentation shows that the Student was in school on October 28 and 29, 2013. 

10. On October 31, 2013, the Grandparent asked if the District had everything it needed, 
including documentation of the Grandparent’s custodial status, to proceed with the 
Student’s evaluation for special education services.  The District special education 
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director replied that it had all the necessary documentation and there would not be 
undue delay in completing the evaluation. 

11. On November 4, 2013, the Student received a disciplinary referral for disruptive 
behavior, and was sent to the school office.  After he arrived at the school office, the 
Student was reportedly disrespectful, and would not follow directions from office 
staff.  As a consequence of this behavior, the Student received a one-day, in-school 
suspension.  About an hour later, the Student refused to wait before going to the 
cafeteria, left the library without permission, and refused to go to the office.  
Eventually, school staff phoned the police to escort the Student to the office.  The 
Student told the police officer that he would not go back to the in-school suspension 
room.  At that point, the Student received a 10-day, out-of-school suspension for 
insubordination, to begin that day and continue through November 18, 2013.  The 
school contacted the Grandparent and the police officer drove the Student home. 

12. Also on November 4, 2013, the District provided the Grandparent with prior written 
notice proposing to provide interim alternative education services for the Student 
during his out-of-school suspension.  The prior written notice stated that the interim 
alternative education services would consist of two 30-minute sessions per week 
before school hours, until the Student completed the out-of-school suspension.  The 
notice also stated that the District had enclosed the most current special education 
procedural safeguards with the prior written notice although the Student had not 
been determined eligible for special education services at that time. 

13. On November 15, 2013, the Student’s intervention team held a conference to 
discuss the Grandparent’s request to evaluate the Student for special education 
services.  The attendees included the Grandparent; the District special education 
director; the school counselor; the school nurse; the Student’s private counselor; and 
the District intervention specialist.  According to the District’s documentation, the 
District intervention specialist’s role is to focus on prevention and intervention of 
student substance abuse.  Based on the meeting notes, the District special 
education director was concerned because the Student’s private therapist had 
diagnosed the Student as being dependent on cannabis, and was concerned that 
the Student’s cannabis use would distort his testing results.  The special education 
director stated that she would work closely with the intervention specialist and 
conduct assessments when the Student’s drug status allowed for valid testing 
results.  According to the Grandparent, the District proposed conducting a drug test 
on the Student.  The Grandparent stated that a court had ordered the Student to 
participate in a drug and alcohol class but the Student had refused.  The 
Grandparent also stated that she was concerned about the District personnel’s 
qualifications to conduct appropriate testing.  The District explained that it would not 
conduct testing until/unless the Grandparent consented.  The Grandparent 
responded that she would speak with her attorney before giving the District consent 
to evaluate the Student. 

14. Also on November 15, 2013, the District provided the Grandparent with prior written 
notice proposing to initiate an evaluation for special education services and/or a 
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Section 504 plan.  The prior written notice stated that the District would consult with 
the intervention specialist to review literature regarding cannabis dependence and 
cognitive functioning and emotional status.  The notice further stated that the District 
had provided the Grandparent with the current, revised procedural safeguards notice 
and the District would like to expedite the evaluation process should the 
Grandparent consent to evaluation.  The District enclosed a consent form with the 
notice. 

15. According to the email documentation in this complaint, on November 26, 2013, the 
Student received a one-day, in-school suspension for insubordination during class.  
The Student served the in-school suspension on December 4, 2013.  According to 
the District’s documentation, while in the in-school suspension room, two of the 
Student’s teachers brought the Student classwork and the Student had access to a 
computer to do research necessary for a school project.  Neither the school’s 
discipline record nor the school’s attendance record documents the behavior 
incident or the resulting in-school suspension. 

16. According to the Student’s attendance records and email documentation, the 
Student served an out-of-school suspension from December 9, 2013 through 
December 12, 2013 (4 school days).  However, the Student’s discipline record omits 
this out-of-school suspension as well. 

17. On December 10, 2013, the District provided the Grandparent with prior written 
notice proposing interim alternative education services for the Student during his 
out-of-school suspension.  On the same day, the District special education director 
emailed the Grandparent asking whether the Grandparent had considered 
consenting to the Student’s evaluation and letting her know that the District was 
arranging for the Student’s alternative educational services.  Regarding consent, the 
Grandparent stated that she was seeing her attorney the next day, and would be 
able to respond soon.  Regarding the Student’s alternative educational services, the 
Grandparent asked what those services would be.  In response, the District special 
education director explained that alternative educational services consisted of a 
teacher meeting with the Student before school hours, and providing coursework to 
be completed while the Student served his out-of-school suspension. 

18. On December 13, 2013, the Student fell asleep during class about 10:00AM.  His 
teacher sent him to the nurse’s room, where the District intervention specialist visited 
him.  The intervention specialist asked if the reason that the Student was sleeping in 
class was because he was using drugs.  The Student told the intervention specialist 
he was sleepy because he had stayed up late and was tired.  The intervention 
specialist did not see anything about the Student’s appearance that alarmed her, 
and sent him back to class.  After the Student arrived back to class, other students 
asked why the teacher sent him to the office.  He reportedly replied that staff thought 
that he was taking oxycodone.  The Student’s teacher overheard a portion of the 
Student’s statement and thought that the Student had told other students that he 
was taking oxycodone.  The Student’s teacher then sent the Student to the office to 
speak with the school principal.  The Student told the school principal that he had 
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told the other students, “Apparently I’m on oxycodone,” and also told the school 
principal that he was “not stupid enough do it at school.”  The school principal told 
the Student that she cared about him, and asked him not to discuss using drugs with 
the other students.  After the incident, the Grandparent and the school principal 
spoke on the phone.  The school principal suggested that the Student be tested for 
drug use.  The principal also stated that any potential drug use by the Student could 
be a factor in the Student’s on-going behavioral issues. 

19. On December 17, 2013, during “morning meeting” the Student’s teacher asked the 
Student to go to the office for being disrespectful.  Initially, the Student would not 
comply.  When the Student did go to the office, he was disruptive and the school 
principal told the Student to go to the time-out room, which is also the in-school 
suspension room.  Neither the school attendance records nor the school discipline 
records reflect that the Student received an in-school suspension. 

20. Also on December 17, 2013, the Student received another 10-day, out-of-school 
suspension.  The Student’s discipline record does not reflect this suspension; neither 
does the District’s documentation include any information regarding the cause for 
the suspension.  However, the District again provided the Grandparent with prior 
written notice that same day, proposing to provide interim alternative education 
services while the Student was suspended.  The notice stated that the services 
would consist of six 30-minutes sessions before school when a teacher would “be 
available to work with [the Student].”  The Student’s attendance record reflects that 
the Student served the out-of-school suspension on December 18, 19, and 20, 2013 
and January 6, 7, 8, 9, 10, 13, and 14, 2014. 

21. On December 18, 2013, the Grandparent informed the District that she was ready to 
consent to the Student’s evaluation for special education services.  However, the 
Grandparent asked to sign a revised consent form to reflect that she did not consent 
to drug testing on the Student.  The school principal replied that revised paperwork 
would require the help of the District special education director, who was not 
available until January 6, 2014.  The Grandparent noted that no drug use had been 
involved in the Student’s disciplinary actions. 

22. The District’s winter break began December 23, 2013 and continued through 
January 3, 2014.  At that time, the Student had received a total of 42 days of 
suspensions (both in-school and out-of-school), had served 35 days of the 
suspensions, and was scheduled to serve the remaining seven days after returning 
from winter break on January 6, 2014. 

23. On December 29, 2013, the Grandparent declined the District’s proposed interim 
alternative education services during the Student’s most recent 10-day suspension.  
The Grandparent stated that the minimal services offered no real instruction, and 
asked that the school simply mail the Student’s classwork home instead so that the 
Student could work on his assignments to the best of his ability. 
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24. On January 6, 2014, the District special education director informed the Grandparent 
that the District would send a revised prior written notice, detailing the testing 
instruments, which would not include drug testing, as soon as she (the special 
education director) could consult with the occupational therapist.  The special 
education director further informed the Grandparent that although the Grandparent 
had rejected the District’s offer of interim alternative educational services, the 
District’s offer was still available. 

25. Also on January 6, 2014, the Student’s DSHS casework told the District special 
education director that both DSHS and the Grandparent could make educational 
decisions for the Student, including signing documentation on behalf of the Student.  
The DSHS caseworker stated that the District needed to keep the caseworker “in the 
loop” so that she could help from “her side.” 

26. On January 10, 2014, the District provided the Grandparent with a revised prior 
written notice and the form requesting informed parental consent to conduct an initial 
evaluation.  The Grandparent provided informed parental consent for the District to 
evaluate the Student on January 15, 2014. 

27. On February 3, 2014, the school principal emailed the Grandparent, informing her 
that the Student had received numerous disciplinary referrals that day, resulting in 
suspensions.  The school principal proposed that the Student serve the suspensions 
via in-school suspension rather than out-of-school suspension, provided that the 
Student agreed to go to the in-school suspension room, where staff would be 
available to work with him, but where he could not see other students.  The 
Grandparent replied that the Student had read the conditions and agreed.  
According to the Student’s discipline record, the Student served his in-school 
suspensions on February 4, 6, and 7, 2014. 

28. On February 12, 2014, the Student swore at another student and received a 
warning.  Later, the Student did not follow his teacher’s directions and refused to go 
to the office.  The school imposed another two-day in-school suspension, which the 
Student served on February 13 and 14, 2014. 

29. According to the Student’s attendance record and the Student’s discipline record, 
the Student received an in-school suspension on February 26, 2014, which he 
served on February 27, 2014. 

30. On February 28, 2014, the Student did not follow staff directions and was 
disrespectful to staff.  The school imposed a two-day in-school suspension, which 
the Student was to serve on March 3, and 4, 2014.  However, on March 3, 2014, 
after completing some remaining testing for his special education evaluation, the 
Student refused to go to the in-school suspension room and left the school, stating 
that he was going home.  When the Grandparent saw the Student at home, she told 
him to return to school and contacted the sheriff’s office.  Later that day, the Student 
returned to school and served his in-school suspension. 
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31. On March 6, 2014, the Student’s evaluation group, including the Grandparent, met to 
discuss the evaluation report.  The report noted that the Student was referred for 
special education services based on academic and behavioral concerns.  The report 
determined that the Student was eligible for special education services under the 
category of specific learning disability and recommended that the Student receive 
special education services in the areas of written expression and behavioral skills.  
Printed underneath the Grandparent’s signature line on the evaluation report were 
the words, “Grandparent/Discussion Only.”  The Grandparent crossed out 
“Discussion Only” and wrote “Caregiver.”  The Distinct provided the Grandparent 
with prior written notice proposing to develop an individualized education program 
(IEP) for the Student, including completing a functional behavioral analysis (FBA) 
and a behavior intervention plan (BIP).  As of March 6, 2014, the Student had been 
suspended for a total of 50 days during the 2013–2014 school year. 

32. On March 10, 2014, the Student’s DSHS caseworker stated in an email to several 
members of the Student’s IEP team, that although the Student’s mother’s presence 
was not required, the caseworker would like the District to invite the mother to the 
Student’s IEP meeting.  The DSHS caseworker also told the District that the state 
was the Student’s legal guardian, and that either the DSHS caseworker or 
Grandparent who had custody of the Student could provide the signatures required 
on the Student’s IEP.  The Grandparent had no objection to inviting the Student’s 
mother to the meeting. 

33. On March 14, 2014, the District provided the Grandparent with prior written notice 
stating that an exception had occurred regarding the 30-calendar day timeline for 
completing the Student’s IEP.  The prior written notice stated that based on a natural 
disaster within the immediate region, the Student’s IEP team would meet to develop 
the Student’s IEP in 35-calendar days and that the Grandparent had agreed to the 
extension of the timeline. 

34. On April 9, 2014, the District special education director informed the Grandparent 
that the Student’s mother would also be attending the Student’s IEP meeting and 
would be acting as the Student’s parent unless DSHS provided the District with 
written documentation that another individual would act in that role. 

35. On April 11, 2014, the Student’s IEP team met to develop the Student’s initial IEP.  
In addition to District staff members, the team included the Grandparent, the mother, 
and the DSHS caseworker.  Both the Student’s IEP and the meeting notes indicated 
that the caseworker served as the Student’s guardian.  The IEP provided for 150 
minutes per week of specially designed instruction for written expression in the 
general education setting and 75 minutes per week of specially designed instruction 
for behavioral skills in the special education setting.  The IEP’s accommodations 
included that the Student be given alternate seating in the general education setting 
“as needed” for behavioral incidents, and that the Student be placed in an isolated 
area out of the classroom and in the school office “as needed” for behavioral 
incidents.  Additionally, the Student’s team conducted an FBA and developed a BIP. 
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36. On April 18, 2014, the school suspended the Student for inappropriate behavior, 
specifically, for “going into the river after being told not to and to stop.”  The school 
imposed a two-day, in-school suspension. 

37. On May 2, 2014, the Student used an inappropriate gesture toward another student.  
The school imposed a one-day, in-school suspension. 

38. On May 19, 2014, the school principal emailed the Grandparent that the Student’s 
behavior had recently been improving, and he seemed to be calming down faster 
than before.  Additionally, the school principal reported that the Student had told his 
special education teacher that he did not need help with writing, and that he was not 
getting into trouble.  The school principal said that the Student would be progressing 
to the ninth grade, but she was not sure if the Student could participate in the 
“moving up” ceremony because of his grades and disciplinary referrals.  The 
Grandparent responded that it went against the Student’s testing results and IEP to 
conclude that the Student did not need help with writing.  Additionally, the 
Grandparent challenged the District’s decision to progress the Student to the ninth 
grade, asking about the District’s previously expressed requirement that eighth 
graders would have to pass all of their core classes before progressing to the next 
grade.  The Grandparent asked to see the Student’s transcripts or other testing that 
would support the conclusion that the Student was ready for the ninth grade.  In 
reply, the principal explained that because of a local natural disaster, school 
administrators were unable to follow through with the plan to retain students who did 
not meet specific requirements, which included meeting with families before 
imposing the new retention policy.  The school principal further explained that she 
did not intend to suggest that the Student did not need writing services; she was 
merely reporting what the Student had told his special education teacher.  Finally, 
the school principal told the Grandparent that all of the Student’s progress reporting 
information was available online, and that if needed, school staff could help the 
Grandparent access that information. 

39. On May 29, 2014, the Student showed a movie to the class on the computer when 
the teacher stepped outside the classroom to talk with another student.  The school 
imposed a one-day, in-school suspension.  In an email to the Grandparent, the 
school principal stated that during the suspension, the Student would have access to 
his class work and adult help. 

40. On May 28, 2014, the District provided the Student’s progress reporting toward his 
annual IEP goals, which were to be achieved by April 14, 2015.  The progress 
reporting indicated that the Student had made sufficient progress toward one written 
expression goal, had not been provided instruction on the other written expression 
goal, and was showing emerging skill on his behavioral goal.  The progress reporting 
stated that the Student was refusing help from the special education staff. 

41. On June 3, 2014, the Student was disruptive during class and would not take a 
break as stated in his BIP.  When the Student would not leave and continued to be 
disruptive, the teacher summoned the school principal, who instructed the other 



(Citizen Complaint No. 14-45) Page 13 of 18 
 

students to leave the classroom and to continue class with the teacher in another 
room.  The Student continued to refuse to leave the classroom for about 20 minutes 
but ultimately went to the school office.  Once in the office, the Student refused to go 
to the in-school suspension room.  The school imposed a three-day, out-of-school 
suspension.  The school principal emailed the Grandparent, informing her of the 
suspension and stating, “No charges are being pressed.”  The school principal 
further stated that the Student’s program would remain the same, and noted that the 
Student already had an FBA.  Finally, the school principal stated that the District did 
not need to hold a manifestation determination because the suspensions that the 
District needed to count began only after the Student’s IEP was in place in April of 
2014. 

42. The Grandparent responded via email on the same day, stating that if the Student’s 
IEP or BIP were not working then a reevaluation was appropriate.  The Grandparent 
made an official request for an independent educational evaluation (IEE) to assess 
the Student’s needs, including the area of behavioral skills.  The Grandparent 
disagreed with the school principal’s position that a manifestation determination was 
not necessary, and stated that the school needed to offer an interim alternative 
educational setting.  Finally, the Grandparent asked why the school had not 
previously informed her that the Student was refusing to participate in his IEP 
services, and asked for an IEP team meeting. 

43. Also on June 3, 2014, the DSHS caseworker responded via email to members of the 
Student’s IEP team.  The caseworker stated that she had spoken with District staff 
and requested a meeting.  The caseworker further stated that she would be leading 
the meeting, and that she agreed with the school about the Student’s suspension.  
The Grandparent responded that she appreciated the caseworker’s help in 
organizing a meeting and welcomed her involvement.  The Grandparent further 
stated that as the court appointed her (the Grandparent) as caregiver for the 
Student, she felt it was important to advocate for the Student, including asking that 
the District follow the laws and procedures involved in special education.  The DSHS 
caseworker responded, saying, “An IEP alone will not address [the Student’s 
challenges] and should not be something that holds him back from success.”  The 
caseworker recommended that the Student return to his private therapy sessions 
and encouraged everyone to work together. 

44. On June 9, 2014, school cafeteria workers saw the Student throw something at 
another student, who threw it back.  The Student’s special education teacher asked 
both students to finish their lunch and go to the office.  In response, the Student 
began to yell and use profanity and did not go to the office.  After the school principal 
went to the Student’s classroom, he refused to accompany her to the office.  The 
school imposed a one-day, out-of-school suspension. 

45. As arranged by the DSHS caseworker, members of the Student’s IEP team held a 
meeting on June 10, 2014.  Although the Grandparent had requested an IEP 
meeting on June 3, 2014, the meeting notes did not specify that it was an IEP 
meeting and the District did not issue a prior written notice.  Attendees included the 
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Grandparent, the DSHS caseworker, the school principal, and the Student’s special 
education teacher.  The meeting notes identify the Grandparent as “Grandmother” 
and the DSHS caseworker as “Guardian.”  The team noted that the Student had not 
passed any of his core classes, was refusing special education services, and also 
noted that the special education teacher needed to document each time that she 
attempted to provide services.  The Grandparent repeated her request that the 
Student receive an IEE, voiced concern about the Student being promoted to the 
ninth grade, and stated that she thought the District was not following special 
education laws and procedures regarding discipline.  The DSHS caseworker stated 
that the court had ordered the Student to attend school including participating in his 
IEP, which designated special education services, and also attend private 
counseling sessions.  The DSHS caseworker further stated that as the Student’s 
guardian, the state was not requesting that the Student receive a reevaluation or an 
IEE.  The school principal asked for clarification regarding who had the authority to 
request an IEE.  The DSHS caseworker stated that DSHS was taking control of the 
Student’s educational decisions and would reschedule the meeting if necessary. 

46. On June 11, 2014, the school principal asked the DSHS caseworker for clarification 
regarding the Grandparent’s right to make educational decisions for the Student.  
The school principal forwarded an email reply from an unidentified attorney, which 
stated that the attorney did not see anything giving this right to the Grandparent and 
that the attorney would need to see the parenting plan.  The DSHS caseworker 
responded that there was no parenting plan because this was a dependency, and 
that the state had legal custody of the Student. 

47. On June 12, 2014, the school principal emailed the Grandparent, stating that the 
school was working on the Grandparent’s request for an IEE and would respond no 
later than the following week. 

48. June 13, 2014, was the District’s last day of the 2013–2014 school year.  At the end 
school year, the District had suspended the Student for a total of 58 days of both in 
and out-of-school suspensions. 

49. On June 23, 2014, the court issued an order granting the Grandparent permanent 
custody of the Student. 

50. On July 7, 2014, the school principal emailed the Grandparent, providing the 
documents necessary to move forward with an IEE for the Student.  Also on July 7, 
2014, the Grandparent filed this complaint. 

51. On August 18, 2014, the Grandparent emailed the school principal regarding the 
IEE, stating that she had decided to put the IEE request “on hold” pending OSPI’s 
findings. 

CONCLUSIONS 

1. Parental Participation: The District’s documentation did not substantiate that the 
District followed procedures regarding recognizing the Grandparent within the 
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IDEA’s definition of the term “parent.”  Even if a student is a ward of the state, the 
IDEA does not define the state as a “parent.”  Although the District sought 
clarification from DSHS and therefore its error is understandable, in this 
circumstance, even before the court order granted the Grandparent permanent 
custody in June of 2014, the court appointed the Grandparent as caregiver, and 
guardian.  Therefore, the Grandparent was the “parent” under IDEA.  Although the 
District consistently invited the Grandparent to meetings, the District did not 
consistently recognize the Grandparent’s role and rights as a parent under IDEA.  
For example, it is the Grandparent’s right as a parent to request that the Student 
receive an IEE.  Regarding the Grandparent’s June 3, 2014, IEE request, the District 
must either initiate a due process hearing within 15 days to show that its evaluation 
is appropriate, or ensure that an IEE is provided at public expense.  Although the 
District responded to the Grandparent’s request on July 7, 2014, that response was 
not within the required 15-day time period.  As ordered below, the Student is entitled 
to an IEE at public expense.  The delay by both the District and Grandparent are 
unfortunate and OSPI encourages the parties to expedite the independent 
evaluation.  Additionally, after disagreeing with the District’s position that a 
manifestation determination was not necessary, the Grandparent requested an IEP 
meeting to modify the Student’s IEP and BIP, noting that they “were not working.”  
When a “parent” requests an IEP meeting, the District must either schedule a 
meeting or provide prior written notice to the parent of its refusal to do so, and 
explain why the District determined that an IEP meeting is not necessary.  Here, as 
discussed below, an IEP meeting is necessary.  Although the District is not required 
to adopt all of the Grandparent’s recommendations, the District must consider her 
concerns and any information she provides. 

2. Special Education Discipline Procedures: 
Protections for Students Not Determined Eligible for Special Education Services: 
The District did not follow special education discipline procedures.  A student who is 
not yet eligible for special education services may assert the protections provided by 
IDEA and state special education discipline procedures if the school district is 
deemed to have knowledge that the student is in need of special education services 
prior to a violation of school conduct.  On October 17, 2013, the Grandparent made 
a written request for the Student to be evaluated for eligibility for special education 
services.  However, the District is not deemed to have knowledge that the Student 
was in need of special education services until the Student completed serving the 
10-day, out-of-school suspension for behavior occurring on October 11, 2013.  The 
Student served that suspension from October 14 through October 25, 2013.  
Therefore, the District is deemed to have knowledge that the Student was eligible for 
special education services on October 25, 2013.  Starting on October 25, 2013, the 
District was required to follow special education disciplinary procedures. 

Change of Placement:  A change of placement occurs when a district removes a 
student from school for 10 consecutive days or when the student has been 
subjected to a series of removals that constitute a pattern of removal.  A pattern of 
removal exists if the total number of removals is more than 10-days in the school 
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year, or if the student’s behavior is substantially similar to previous incidents that 
resulted in the student’s suspensions, or if other factors such as the length and 
proximity of removals indicate a pattern.  On November 4, 2013, after deemed with 
knowledge of the Student’s potential eligibility on October 25, 2013, the District 
imposed a 10-day, out-of-school suspension on the Student.  Shortly thereafter, on 
November 26, 2013, the District imposed a one-day, in-school suspension.  Because 
in-school suspensions are considered removals from school, November 26, 2013 
marks the date that the District changed the Student’s placement.  Therefore, the 
District should have held a manifestation determination meeting within 10 school 
days of the November 26, 2013 suspension so that the District, Grandparent, and 
relevant members of the school staff could determine whether the Student’s 
behavior was a manifestation of the Student’s potential disability.  Instead, the 
District continued to suspend the Student.  From the time that the District was 
deemed with knowledge of the Student’s potential eligibility for special education 
(October 25, 2013) until the time the Student was determined eligible for special 
education services (March 6, 2014), the District had suspended the Student for 35 
school days.  After the Student’s evaluation team determined that the Student was 
eligible for special education, the District suspended the Student for an additional 8 
days.  Although the District viewed the amount of time that it suspended the Student 
when he was eligible for special education services as being “only 8 days,” the 
District suspended the Student a total of 43 days after being deemed with 
knowledge of the Student’s potential eligibility.  At no point did the District hold a 
manifestation determination meeting, so that District staff, school staff, and the 
Grandparent could determine whether any modification would allow the Student to 
participate in his educational placement successfully. 

Services:  Generally, after a district removes a student eligible for special education 
from his or her current placement for a combination of 10 school days in the same 
school year, the district must provide services to enable the student to participate in 
the general education curriculum, and progress toward the student’s annual IEP 
goals.  In this circumstance, the IEP team, rather than school personnel, determines 
the appropriate services to be provided during a student’s removal.  Although here, 
the Student did not have an IEP until April 11, 2014, the District should have 
included the Grandparent and one or more of the Student’s providers in the 
determination of the services for the Student while he was suspended. 

CORRECTIVE ACTIONS 

By October 3, 2014 and November 24, 2014, the District will provide documentation to 
OSPI that it has completed the following corrective actions. 

STUDENT SPECIFIC: 
1. The District will ensure that the Student receives an IEE, including a behavioral 

assessment and a functional behavioral assessment (FBA) from an independent 
evaluator who specializes in behavior.  The District will provide the Grandparent with 
the list of independent evaluators that it maintains for IEE purposes and the 
Grandparent will choose a provider.  The assessment will at a minimum, include a 
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review of records from the 2011–2012, 2012–2013, and 2013–2014 school years, a 
review of any behavior programs or interventions previously tried with the Student, 
including the Student’s current BIP, information provided by the Student’s current 
teachers and Grandparent, direct observation in the Student’s general education 
classroom, and any other assessments determined to be needed by the 
independent evaluator.  The Student’s IEP team will use the results of the FBA and 
assessment to determine whether the Student’s IEP provides appropriate behavior 
goals, specialized instruction, and whether it should revise the Student’s behavioral 
intervention plan (BIP). 
• By September 12, 2014, the District will provide the Grandparent with at least 

three names, and qualifications of individuals with a background in behavior 
analysis, who can conduct assessments, including an FBA.  The qualified 
individual may not be a District employee.  The Grandparent will inform the 
District of her preferred provider by September 17, 2014.  By October 3, 2014, 
the District will provide OSPI with a copy of the contract for services. 

• By November 7, 2014, the IEP team will meet to discuss the results of the 
behavior assessment, including the FBA, and revise the Student’s behavioral 
intervention plan (BIP) and IEP based on the recommendations of the evaluator.  
The District will ensure the evaluator participates in the meeting in person or by 
phone.  By November 24, 2014, the District will submit (1) a copy of the meeting 
invitation; (2) a copy of the evaluation report, including the FBA; (3) a copy of the 
Student’s IEP; and (4) a copy of the prior written notice. 

2. Pending the Student’s IEE, at a minimum the District will provide the Student with 
150 minutes per week of specially designed instruction for written expression in 
the general education setting and 75 minutes per week of specially designed 
instruction for behavioral skills in the special education setting. 

DISTRICT SPECIFIC: 
The District will provide training to staff members who will be working with the Student 
during the 2013–2014 school year.  The behavior specialist who evaluated the Student 
for his IEE will conduct the training.  The training will provide general information about 
working with students with behavioral disabilities as well as individualized information 
about the Student’s needs and strategies for working with him.  By November 24, 2014, 
the District will document to OSPI that that the behavior specialist met with staff.  
Documentation will include any training materials based on the results of the IEE, who 
participated in the training, and their role in the Student’s education. 

The District will submit a completed copy of the Corrective Action Plan (CAP) Matrix 
documenting the specific actions it has taken to address the violations and will attach 
any other supporting documents or required information. 

NOTE: The district may request an electronic version of the matrix by e-mailing Thinh 
Le at Thinh.Le@k12.wa.us. 



(Citizen Complaint No. 14-45) Page 18 of 18 
 

RECOMMENDATIONS 

OSPI recommends that the District review its record keeping, including attendance 
records and discipline records to ensure that schools keep full and accurate records. 

Dated this ____ day of September, 2014 

Douglas H. Gill, Ed. D. 
Assistant Superintendent 
Special Education 
PO BOX 47200 
Olympia, WA 98504-7200 

THIS WRITTEN DECISION CONCLUDES OSPI’S INVESTIGATION OF THIS 
COMPLAINT 

IDEA provides mechanisms for resolution of disputes affecting the rights of special 
education students.  This decision may not be appealed.  However, parents (or adult 
students) and school districts may raise any matter addressed in this decision that 
pertains to the identification, evaluation, placement, or provision of FAPE to a student in 
a due process hearing.  Decisions issued in due process hearings may be appealed.  
Statutes of limitations apply to due process hearings.  Parties should consult legal 
counsel for more information about filing a due process hearing.  Parents (or adult 
students) and districts may also use the mediation process to resolve disputes.  The 
state regulations addressing mediation and due process hearings are found at WAC 
392-172A-05060 through 05075 (mediation) and WAC 392-172A-05080 through 05125 
(due process hearings.) 
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