
(Citizen Complaint No. 14-43) Page 1 of 17 
 

SPECIAL EDUCATION CITIZEN COMPLAINT (SECC) NO.  14-43 

PROCEDURAL HISTORY 

On June 19, 2014, the Office of Superintendent of Public Instruction (OSPI) received a 
Special Education Citizen Complaint from the parent (Parent) of a student (Student) 
attending the Sumner School District (District).  The Parent alleged that the District 
violated the Individuals with Disabilities Education Act (IDEA), or a regulation 
implementing the IDEA, with regard to the Student’s education. 

On June 19, 2014, OSPI acknowledged receipt of this complaint and forwarded a copy 
of it to the District Superintendent on the same day.  The District was asked to respond 
to the allegations made in the complaint. 

On July 14, 2014, OSPI received the District’s response to the complaint and forwarded 
it to the Parent on the same day.  The Parent was invited to reply with any information 
she had that was inconsistent with the District’s information. 

On July 16, 2014, OSPI received additional information from the District and forwarded 
it to the Parent on July 17, 2014. 

On July 21, 2014, OSPI received additional information from the District and forwarded 
it to the Parent on July 22, 2014. 

On July 24, 2014, the Parent requested an extension of time to submit her reply and 
OSPI granted the extension. 

On August 1, 2014, OSPI received the Parent’s reply.  The information was forwarded 
to the District on the same day. 

OSPI considered all of the information provided by the Parent and the District as part of 
its investigation. 

OVERVIEW 

During the 2013-2014 school year, the Student attended a District middle school and 
was eligible to receive special education and related services under the category of 
other health impairment.  In October, the Student was suspended for two school days.  
The Student was then suspended for an additional seven school days and in response, 
the District held a manifestation determination meeting.  At the meeting, the Student’s 
IEP team determined the Student’s behavior was a manifestation of his disability and 
the Student returned to school, but on a shortened school day schedule when his 
suspension was over.  At the beginning of December, the Student was suspended for 
one school day and the District held another manifestation determination meeting and 
again determined the Student’s behavior was a manifestation of his disability.  Later in 
December, the Student was suspended for an additional four school days and the 
District held a third manifestation determination meeting.  The IEP team again 
determined the Student’s behavior was a manifestation of his disability, and agreed that 
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an independent consultant would conduct a functional behavior assessment for the 
Student.  The District also provided the Student tutoring services on four days over the 
District’s winter break to address his missed time at school.  In April, the Student was 
suspended for another two school days, and in response, the District held a fourth 
manifestation determination meeting and once again, determined the Student’s 
behavior was a manifestation of his disability.  The Parent alleged that the District failed 
to follow special education discipline procedures during the 2013-2104 school year.  
The District denied the allegation. 

ISSUE 

1. Did the District follow special education discipline procedures during the 2013-2014 
school year? 

LEGAL STANDARDS 

Disciplinary Removals that Result in a Change of Educational Placement: Special 
education students may not be improperly excluded from school for disciplinary 
reasons.  34 CFR §300.530; WAC 392-172A-05140.  The procedural rules for the 
discipline of special education students are based on four general principles: (1) a 
special education student should not be disciplined for behavior that is a result of their 
disability; (2) a special education student may be disciplined for behavior that is not a 
result of their disability, but only in a manner that is consistent with the discipline 
imposed on nondisabled students; (3) during a period of discipline, a special education 
student should continue to receive services that will allow him/her to progress in their 
education after 10 school days of removal; and (4) when a student’s disciplinary 
removal from school is significant enough to amount to a change in their educational 
placement, additional procedural requirements apply.  See generally WAC 392-172A-
05140 through 05155. 

When a district removes a student from school for disciplinary reasons, it must make 
sure that the removal from school is consistent with state laws and regulations 
governing discipline for all students.  When a district removes a special education 
student from school for a stated period of time, but does not characterize that removal 
as a “suspension,” it must be determined whether that action was in fact a disciplinary 
one (that is, used as a form of corrective action or punishment).  WAC 392-400-205 
(defining “discipline”).  It must also be determined whether the removal resulted in a 
change of that student’s educational placement.  34 CFR §300.530; WAC 392-172A-
05145. 

A change in placement occurs when a student is removed from his/her current 
placement for discipline for more than 10 consecutive school days; or, when the student 
is subjected to a series of removals that constitute a pattern because the removals total 
more than 10 school days in a school year, because the student’s behavior is 
substantially similar to the previous incidents that resulted in removals, and because of 
factors such as the length of each removal, the total amount of time the student is 
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removed, and the proximity of the removals to one another total more than 10 days in 
any school year.  34 CFR §300.536; WAC 392-172A-05155. 

Suspensions and Expulsions: When a district suspends or expels any student, it must 
make sure the removal is consistent with state laws and regulations governing discipline 
for all students, in addition to protections afforded eligible special education students 
under IDEA.  A suspension is a removal from a single subject, class period, or full 
schedule of classes for a definite period of time.  WAC 392-400-205(2).  An expulsion is 
a removal from any single subject, class period, or full schedule of classes for an 
indefinite period of time.  WAC 392-400-205(5). 

Manifestation Determination: Within ten school days of the district’s decision to change 
the student’s placement through discipline, the district, parents and other relevant 
members of the IEP team (as determined by the parents and the district) must 
determine whether the behavior that led to the disciplinary action was a manifestation of 
the student’s disability.  In conducting the manifestation determination, the district, 
parents and other relevant members of the IEP team must consider all relevant 
information to determine if the conduct in question was caused by, or had a direct and 
substantial relationship to, the student’s disability; or if the conduct in question was the 
direct result of the school district’s failure to properly implement the student’s IEP or 
behavior intervention plan.  34 CFR §300.530; WAC 392-172A-05145(5). 

If the school district, parent(s), and other relevant members of the student's IEP team 
determine the conduct was a manifestation of the student's disability, the IEP team must 
either: conduct a functional behavioral assessment, unless the school district had 
conducted a functional behavioral assessment before the behavior that resulted in the 
change of placement occurred, and implement a behavioral intervention plan for the 
student; or, if a behavioral intervention plan already has been developed, review the 
behavioral intervention plan, and modify it, as necessary, to address the behavior; and, 
except for special circumstances, return the student to the placement from which the 
student was removed, unless the parent and the school district agree to a change of 
placement as part of the modification of the behavioral intervention plan.  34 CFR 
§300.530; WAC 392-172A-05145(6). 

After a student eligible for special education has been removed from his or her current 
placement for ten school days in the same school year, if the current removal is for not 
more than ten consecutive school days and is not a change of placement under WAC 
392-172A-05155, school personnel, in consultation with at least one of the student's 
teachers, determine the extent to which services are needed, to enable the student to 
continue to participate in the general education curriculum, although in another setting, 
and to progress toward meeting the goals set out in the student's IEP.  If the removal is 
a change of placement under WAC 392-172A-05155, the student's IEP team 
determines appropriate services under (a) of this subsection. 34 CFR §300.530; WAC 
392-172A-05145(4). 

IEP Revision: A student’s IEP must be reviewed and revised periodically, but not less 
than annually, to address: any lack of expected progress toward annual goals or in the 
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general curriculum; the results of any reevaluations; information about the student 
provided to, or by, the parents; the student’s anticipated needs; or any other matters.  In 
conducting its review of a student’s IEP, the IEP team must consider any special factors 
unique to the student, such as: the use of positive behavioral interventions and supports 
for a student whose behavior continues to impede the student’s learning: the language 
needs of a student with limited language proficiency; or the student’s assistive 
technology needs.  34 CFR §300.324; WAC 392-172A-03110(2). 

FINDINGS OF FACT 

1. During the 2013-2014 school year, the Student attended a District middle school and 
was eligible to receive special education and related services under the category of 
other health impairment.  The Student’s educational placement was in a special 
education program for students who required extra support in developing social skills 
within a small group setting for part of the school day.  The Student also attended 
general education classes. 

2. The Student’s individualized education program (IEP) in place at the beginning of 
the school year was developed on October 19, 2012.  The IEP included annual 
goals in math, written language, writing, reading, behavior, social/emotional, and 
executive functioning.  The IEP provided for specially designed instruction in math, 
reading, written language, and social skills, as well as multiple classroom and testing 
accommodations.  Additionally, the Student received occupational therapy, assistive 
technology, and specialized transportation as related services.  The IEP indicated 
that the Student had a behavior intervention plan (BIP).  The District’s 
documentation did not include a copy of the Student’s BIP in place at the beginning 
of the school year.  However, the Student’s IEP noted that the Student was 
responsive to his positive behavioral plan and low level limit setting techniques such 
as warnings, point loss, and time outs at his desk.  The IEP also stated that the 
Student had never been sent to the in-school suspension room, and when he 
became frustrated, would put his head down on his desk. 

3. On September 18, 2013, the Parent emailed the Student’s IEP case manager and 
the special education teacher that provided the Student’s social skills instruction, 
stating that the Student was extremely concerned and agitated by the changes that 
had been made to the previous school year’s social skills instructional program.  Due 
to these changes, the Student no longer had a clear understanding of the 
expectations, and was uncertain if he wanted to attend school because he did not 
believe he could be successful in the revised program.  The Parent asked the IEP 
case manager to schedule an IEP meeting to discuss the concerns about the social 
skills program.  In response, the Student’s IEP case manager stated that other 
students in the program were also having difficulty adjusting to the changes in the 
program, and that a District behavior and family specialist was putting together a 
curriculum addressing how to adapt to change.  The IEP case manager also called 
the Parent and asked to meet to further discuss the Student’s concerns.  The Parent 
agreed to meet with the IEP case manager the next day. 
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4. On September 19, 2013, the Parent, along with her educational advocate, met with 
the Student’s IEP case manager to discuss the Student’s concerns about the social 
skills program.  The Parent and the IEP case manager agreed that a temporary 
agreement would be put in place, which outlined the steps to be used with the 
Student when his behavior escalated.  The IEP case manager agreed to write up the 
agreement and send it to the Parent.  The agreement would then be shared with 
middle school staff members who worked with the Student. 

5. Based on the District’s documentation, on September 20, 2013, an incident occurred 
involving the Student and as a result, the Parent removed the Student from school 
for the remainder of the day.  The Parent then sent the IEP case manager a follow-
up email requesting that an IEP meeting be scheduled.  The Parent wanted to 
discuss possible changes to the Student’s IEP and BIP.  The Parent suggested 
times and dates to meet, and an IEP meeting was later scheduled for September 27, 
2013.  Also that same day, the Parent sent the middle school principal a follow-up 
email, in regard to an earlier conversation they had that same day. 

6. On September 21, 2013, the Parent emailed the middle school principal, stating that 
she was available to speak to the principal on Monday, September 23 before school 
started that day. 

7. The Student was absent from school on September 23 and 24, 2013 due to illness. 

8. On September 24, 2013, the Parent emailed the Student’s IEP case manager, 
stating that she hoped the Student would be well enough to attend school the next 
day.   The Parent expressed concern that the IEP case manager had not yet sent 
the Parent a copy of the agreement outlining the steps to be used with the Student 
when his behavior escalated, which the IEP case manager had agreed to send to 
the Parent by September 20, 2013.  The Parent asked that she be provided a copy 
of the agreement prior to the upcoming IEP meeting on September 27, 2013.  The 
Parent also stated that as she understood it, due to the Student’s behavior on 
September 20, 2013, the Student was required to serve a one day in-school 
suspension when he returned to school.  The Student continued to be absent from 
school from September 25-27 due to illness and a family commitment.  It is unclear 
from the District’s documentation if the Student was required to serve a one day in-
school suspension when he returned to school. 

9. On September 26, 2013, the Parent emailed the Student’s IEP case manager and 
again expressed concern that she had not yet received a copy of the agreement.  
The Parent stated her understanding that the agreement was to be in place until the 
Student’s IEP team met to review the Student’s BIP and IEP. 

10. On September 27, 2013, the Student’s IEP team met to review the Student’s 
instructional needs and his BIP.  Neither party provided documentation regarding 
what occurred at the IEP meeting.  The District’s documentation also does not 
contain a prior written notice showing whether the IEP team agreed to make any 
changes to the Student’s education program as a result of the meeting. 
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11. On September 29, 2013, the Parent emailed the Student’s IEP case manager asking 
that she be provided a draft of the Student’s IEP at least two days prior to the 
Student’s annual IEP meeting, which was to occur before October 19, 2013.  The 
Parent stated that if the IEP case manager would like the Parent to provide input for 
the draft, to please provide the draft one week ahead of the meeting time.  The 
Parent provided several dates she was available for the IEP meeting.  The Parent 
also sent a second email asking for a copy of the completed behavior agreement 
prior to the Student returning to school the next day. 

12. On September 30, 2013, the Student’s IEP case manager emailed the Parent a copy 
of the completed behavior agreement.  The case manager stated that the Student’s 
IEP team had reviewed the behavior agreement that morning.  The behavior 
agreement stated that “the following classroom expectations are in effect for all 
students at all times…if expectations are not followed by students, staff will use limit 
setting steps to help support the students’ choice to get back on track using 
expected behavior.”  Limit setting steps included – re-teach, warning (point loss & 
cure for self-timeout), one minute head down, two minutes head down, two minutes 
in the study carrel, and in-school suspension. 

13. On October 3, 2013, the Student was suspended for one school day for being 
insubordinate. 

14. On October 8, 2013, the Parent emailed the Student’s IEP case manager with 
concerns that the Student was reportedly being required to spend three school days 
in the in-school suspension room.  The Parent asked that she be informed when the 
Student was sent to the in-school suspension room so she could discuss the 
incidents with the Student.  The Parent also asked if this protocol should be added to 
the Student’s IEP or BIP.  In response, the IEP case manager stated that per the 
guidelines of the current social skills program, when a student left a prescribed area 
without permission, the student automatically received three class periods of in-
school suspension.  During the school day, the Student had left the designated 
break room on two occasions and was assigned six class periods of in-school 
suspension.  The case manager stated that in-school suspension was a classroom 
limit setting consequence that occurred from time to time.  The IEP case manager 
stated that in the future, he would inform the Parent when the Student received an 
in-school suspension.  The Student’s attendance record does not reflect any in-
school suspensions, but a later email between District staff members indicates that 
in-school suspensions were reportedly noted on the Student’s daily point sheets 
which were sent home once a month. 

15. Although the Student’s annual IEP meeting was originally scheduled for October 15, 
2014, the meeting was canceled and later rescheduled for October 24, 2013, 
because the IEP case manager did not provide the Parent with a draft of the IEP to 
review prior to the meeting.  Despite the meeting being canceled, the District’s 
documentation includes a prior written notice, dated October 15, 2013, proposing to 
continue the Student’s IEP.  The notice stated the action would be initiated on 
October 28, 2013. 
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16. On the morning of October 17, 2013, the Student was suspended for being 
insubordinate.  The Parent then emailed the middle school principal to clarify how 
long the Student’s suspension would last.  The principal responded that the 
suspension was only for the remainder of that school day.  Later that evening, the 
social skills special education teacher emailed the Parent recapping the Student’s 
behavior earlier that day.  The teacher stated that because the Student did “not have 
an aversive intervention plan, the only choice we have is out of school suspension if 
[the Student] is refusing to do in-school suspension and he is not compliant with 
other directions while being a disturbance in the learning environment.”  The social 
skills special education teacher stated that a re-entry conference was needed, and 
suggested meeting the following day at 8:30 am or after 11:30 am.  In response, the 
Parent stated that she could attend a meeting any time after 2:15 pm.  The Parent 
also stated that if the Student was not being allowed to attend school until after the 
re-entry conference, then the Student’s records should reflect that he was also 
suspended on October 18, 2013.  The District’s documentation does not show that 
the social skills special education teacher responded to the Parent’s email, and the 
Student’s attendance record does not reflect that the Student was also suspended 
on October 18, 2013. 

17. On October 21, 2013, the Parent emailed the Student’s IEP case manager asking 
why the invitation to the October 24, 2013 IEP meeting indicated that the IEP team 
would discuss the Student’s BIP.  The Parent was confused because a functional 
behavior assessment (FBA) had not yet been conducted, which needed to take 
place before the Student’s BIP could be developed.  In response, the IEP case 
manager stated that he had indicated the IEP team would discuss the BIP because 
he wanted the team to discuss the Student’s current behaviors.  The case manager 
stated the BIP would not be changed until the FBA was completed. 

18. On October 24, 2013, the Student’s IEP team, including the Parent, met to develop 
the Student’s annual IEP.  Neither the District nor the Parent provided any 
documentation regarding what occurred at the meeting, and the District’s 
documentation also does not contain a prior written notice showing whether the IEP 
team agreed to make any changes to the Student’s educational program.  However, 
based on other documentation in this complaint, it appears the IEP team agreed to 
hold a second IEP meeting on October 28, 2013. 

19. On October 27, 2013, the Parent emailed the Student’s IEP case manager, 
providing input for the Student’s IEP.  The Parent listed information about the 
Student’s strengths and her concerns about the Student.  In response, the IEP case 
manager agreed to include the information in the Student’s IEP, as well as other 
information the Parent had previously requested be put in the IEP. 

20. On October 28, 2013, the Student’s IEP case manager emailed the IEP team, 
including the Parent, with an updated draft of the Student’s IEP.  Later that day, the 
IEP team met to review the draft IEP.  During the meeting, the Parent requested the 
Student receive an assistive technology evaluation and the District agreed to the 
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request.  The IEP team also agreed that the Student should no longer attend one of 
his general education classes. 

21. On October 31, 2013, the Student was emergency expelled for threatening another 
student.  The emergency expulsion was later converted to a seven day suspension, 
and the Student was suspended from school from October 31, 2013 through 
November 8, 2013.  Due to the Student’s threatening behavior, the District decided 
to conduct a risk assessment of the Student. 

22. On November 3, 2013, the Parent emailed the middle school principal, recapping 
their earlier conversation on November 1, 2013.  The Parent stated that the District 
had informed her that it would conduct a risk assessment of the Student, which 
would be completed on November 18, 2013, due to the District’s risk assessment 
designee’s unavailability from November 4 through November 8, 2013.  The District 
had also reported that the Student could return to school on November 7, 2013 
under the following conditions: 
• The Student would attend periods 3-6 and would be suspended during periods 1 and 2. 
• The Student would only attend the social skills program, and would not attend his 

general education classes. 
• The Student would be asked if he had anything on him when he arrived at school and 

may be asked to turn his pockets inside out. 
• The Student would ride a different bus. 

The Parent asked when a manifestation determination meeting would be held, given 
that the Student was now being removed from his placement for more than ten 
school days.  The Parent also asked for more information about the incident which 
occurred on October 31, 2013, and when the Student’s IEP and FBA/BIP would be 
reviewed.  On November 6, 2013, the IEP case manager, who had been copied on 
the Parent’s email, responded that the Student’s placement had not been changed, 
as this would require a reevaluation.  The case manager stated that the Student’s 
schedule was being changed to accommodate his academic needs while still 
honoring the District’s threat (risk) assessment process.  The case manager said 
that it was “rare to bring a student back from an expulsion for threats/weapons prior 
to the assessment being completed.”  The case manager also stated that the District 
could have required the Student to miss more school, but the District agreed that it 
was not in the Student’s best interests. 

23. On November 4, 2013, the Student’s IEP case manager emailed the other members 
of the Student’s IEP team, including the Parent.  The case manager attached a copy 
of the Student’s IEP and stated that he would also send the IEP team prior written 
notice for “both legs of the IEP meeting.”  In the Parent’s reply to the complaint, the 
Parent included a copy of an IEP dated October 28, 2013, that is not signed by any 
of the members of the Student’s IEP team.  The District’s documentation did not 
include a copy of the October 28, 2013 IEP and also did not indicate if an IEP was 
ever finalized following the October 24, 2013 and October 28, 2013 IEP meetings.  
The District’s documentation does include a BIP, dated October 24, 2013, that is not 
signed by any of the Student’s IEP team.  The documentation also includes a prior 
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written notice, issued on October 28, 2013, which proposed changing the Student’s 
BIP.  The notice stated that the IEP team proposed to continue with the present IEP, 
and that a new FBA and BIP would be completed by an independent consultant.  
The notice stated that the “action” would be initiated on December 18, 2013. 

24. Also on November 4, 2013, the IEP case manager emailed the Parent to arrange an 
IEP meeting to discuss changing the Student’s schedule prior to the risk assessment 
being completed.  The case manager suggested times and dates to meet.  The 
Parent later responded, providing times and dates that she was available to meet. 

25. On November 5, 2013, the Student’s IEP case manager emailed the Parent asking if 
she had an opportunity complete a questionnaire relating to the Student’s FBA.   The 
case manager also confirmed that an IEP meeting would occur on November 8, 
2013.  The case manager stated that he would send out a meeting invitation and 
prior written notice.  Later that day, the IEP case manager sent the IEP team an 
email and attached a copy of the meeting invitation and a prior written notice to the 
email.  The meeting invitation was dated November 7, 2013 and stated that a 
manifestation determination meeting had been scheduled for November 8.  The 
District’s documentation contains a prior written notice, dated November 8, 2103, 
which stated that the IEP team determined that the Student’s behavior could be a 
result of his disability and that a re-entry plan had been put in place to facilitate the 
Student’s return to school. 

26. Also on November 5, 2013, the Parent emailed the Student’s IEP case manager 
asking for information regarding the dates and times the Student spent in the in-
school suspension room.  The Parent stated that in reviewing the Student’s behavior 
tracking sheets, it was not clear when the Student had been assigned an in-school 
suspension.  The District’s documentation does not show that the District responded 
to the Parent’s email. 

27. On November 6, 2013, the Parent emailed the Student’s IEP case manager and 
provided information for the Student’s FBA.  In response, the case manager stated 
that the school team would put together a “hypothesis” for the FBA and develop a 
BIP.  When the school team got to that point, the case manager would provide the 
Parent with a draft of the BIP and a meeting would be scheduled. 

28. On November 8, 2013, the District held a manifestation determination meeting and 
the IEP team determined that the Student’s behavior had a direct and substantial 
relationship to his disability, and was a manifestation of his disability.  The District’s 
manifestation determination form stated that the Student’s transportation schedule 
would be changed so he would no longer have any contact with the student he 
threatened.  Staff would also frequently check-in with the Student to discuss 
anything that might be bothering him.  The IEP team discussed a more open 
communication plan between the Parent and middle school staff members.  The 
manifestation determination form also stated that a review would be scheduled after 
the threat assessment was concluded to discuss the Student’s needs and 
interventions that might be needed.  The Student was scheduled to return to school 
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on November 12, 2013.  The District’s documentation does not show that the District 
sent the Parent prior written notice following the November 8, 2013 meeting 
reflecting the IEP team’s decisions. 

29. On November 11, 2013, the Parent emailed the IEP case manager, stating that she 
had reviewed the safety/re-entry agreement with the Student.  The Parent stated 
that the case manager had agreed to provide the Parent with a copy of the social 
skills program’s in-school suspension policies, and inform the Parent how many 
hours the Student had been in the in-school suspension room during the current 
school year. 

30. On November 12, 2013, the Student returned to school.  Later that day, the Parent 
emailed the Student’s IEP case manager in response to an earlier phone message 
from the case manager.  The Parent recapped what the case manager said in his 
message, which was that the Student had again been sent to the in-school 
suspension room, and while in the room, violated the in-school suspension rules by 
“clowning around” and talking and laughing with other students.  The door to the in-
school suspension room was then closed.  The Student forcibly pushed open the 
door, nearly missing a staff member.  The door was then closed a second time for 
five minutes.  Per the school’s isolation policy, the IEP case manager had called to 
inform the Parent.  The Parent then requested a copy of the District’s isolation policy 
and the middle school in-school suspension policies.  The Parent stated that she 
had previously asked for a copy of the in-school suspension policies.  The Parent 
also requested information about the size of the in-school suspension room.  The 
District’s documentation does not show that the IEP case manager responded to the 
Parent’s email. 

31. On November 13, 2013, the District sent the Parent prior written notice proposing to 
initiate an “assistive technology collaboration” for the Student.  The IEP team had 
agreed to conduct an assistive technology collaboration at the Student’s October 24 
and October 28 IEP meetings.  The notice stated that due to other assessments that 
may be in progress, it was anticipated that the assistive technology collaboration 
would be completed prior to the District’s winter break. 

32. On November 25, 2013, the District informed the Parent that it had contracted with 
an independent consultant to conduct an FBA of the Student. 

33. On November 29, 2013, the Parent emailed the Student’s IEP case manager asking 
for a completed copy of the Student’s October 2013 IEP, and again asked for copies 
of the social skills program’s in-school suspension policies.  The Parent also again 
asked for information regarding the number of hours the Student had spent in the in-
school suspension room that school year, and for a copy of the District’s isolation 
policy.  In response, the case manager stated that he had already provided the 
Parent a copy of the IEP on November 4, 2013, but would be happy to send another 
copy.  The case manager also stated that the District had been updating the 
handbook for the social skills program, but that an electronic copy was available, 
which would be sent to the Parent. 
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34. On December 2, 2013, the Student was suspended for one school day for 
threatening to injure another student and a staff member. 

35. On December 3, 2013, the District held another manifestation determination 
meeting. The Parent attended the meeting. The District’s manifestation 
determination form does not show that the IEP team determined if the Student’s 
behavior was a manifestation of his disability.  However, after the meeting, the 
District sent the Parent prior written notice proposing to continue the Student’s 
educational placement and IEP.  The notice stated that “it is felt that the [Student’s] 
present offense relates to the disability.” 

36. On December 6, 2013, the Parent filed a due process hearing request regarding the 
District’s failure to follow disciplinary procedures in addition to other allegations. 

37. On December 11, 2013, the Student was emergency expelled for pushing a staff 
member.  According to the Student’s disciplinary record, the expulsion was later 
converted to a four day suspension, and the Student was suspended from 
December 11 through December 16, 2013.  However, the District’s “Notice of Short-
Term Suspension or Disciplinary Action” form completed by the middle school 
principal on December 16, 2013, stated that the Student would be suspended for 
five school days from December 11-17, 2013.  The Student’s attendance record 
shows the Student was suspended for four school days from December 11-16, 
2013. 

38. Also December 11, 2013, the Parent emailed the Student’s IEP case manager, 
stating that due to the incident which occurred during the past two school days, the 
Parent was requesting the Student no longer have contact with one of the middle 
school staff members.  The Parent also asked if the Student needed an alternative 
placement so that he would be physically and emotionally safe.  In response, the 
District executive director of special services, who had been copied on the email, 
stated that placement recommendations were dealt with through the IEP team 
process.  The executive director stated that an IEP meeting could be scheduled if 
the Parent wanted, and that they could also discuss the topic at the resolution 
meeting scheduled for the next day. 

39. On December 16, 2013, the District held another manifestation determination 
meeting.  The IEP team, including the Parent, determined the Student’s behavior 
had a direct and substantial relationship to his disability, and was a manifestation of 
his disability.  The District’s manifestation determination form stated that a new 
FBA/BIP was being finalized with independent consultation.  The form also stated 
that a staff schedule has been created “in order to avoid environmental triggers.  
[The] interim behavior response plan has been documented and will be implemented 
by staff.”  Based on the District’s documentation, it appears that the independent 
consultant also met with the middle school staff that day.   The Student returned to 
school on December 17, 2013. 
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40. On December 18, 2013, the District sent the Parent prior written notice proposing to 
initiate tutoring services for the Student.  The notice regarding tutoring services 
stated that the District was required to provide educational services when a student 
was suspended for more than ten school days.  The District proposed providing two 
hours of tutoring services on December 27 and 30, 2013, and again on January 2 
and 3, 2014. 

41. On December 23, 2013, the District sent the Parent prior written notice proposing to 
initiate an assistive technology collaboration on January 14, 2014.  The notice stated 
that the assistive technology collaboration that had been previously scheduled in 
December could not be completed as a result of the Student’s suspension. 

42. The District was on winter break from December 23, 2013 through January 3, 2014.  
Over the winter break, the Student met with a District tutor three times to receive his 
services. 

43. On January 7, 2014, the Parent emailed the middle school principal, expressing 
concerns that the Student’s attendance record had not been updated to accurately 
reflect that he was suspended from school on December 11 and 16, 2013. 

44. On January 8, 2014, the Parent emailed the middle school principal, asking for a 
status update on the Student’s FBA.  The Parent then sent a second email asking 
that an IEP meeting be scheduled to discuss how discipline of the Student would be 
handled in the future.  The Parent believed that staff members were handling 
discipline situations with the Student differently than similar situations with other 
students.  On January 14, 2014, the principal responded that he would be happy to 
meet with the Parent individually to discuss her concerns.  The principal also stated 
that the IEP team would meet “very soon” to discuss the results of the Student’s 
FBA. 

45. On January 17, 2014, the Parent sent the principal a follow up email again, asking 
when the FBA would be completed.  The principal responded that the independent 
consultant would contact the Parent with an update regarding the FBA. 

46. The District’s documentation contains a prior written notice dated January 17, 2014, 
proposing to change the Student’s BIP.  The notice stated that an FBA had recently 
been conducted, and the Student’s BIP had been updated to address the Student’s 
current behaviors.  It is unclear when, or if, the notice was provided to the Parent. 

47. On January 21, 2014, the Parent emailed the District’s executive director of special 
services, stating that the Student still needed to receive two hours of tutoring 
services.  The Parent asked if she should contact the tutor directly to schedule the 
services.  In response, the executive director agreed that the Parent could contact 
the tutor directly to schedule the tutoring session. 

48. The District’s second semester began on January 28, 2014.  At that time, the 
Student was enrolled in the special education social skills program for four periods a 
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day, and was also enrolled a general education art class and general education 
history class. 

49. On February 3, 2014, the Parent emailed the Student’s IEP case manager, asking 
that an IEP meeting be scheduled to discuss concerns she had about the special 
education social skills program.  The Parent included a list of concerns that the 
Student had expressed over the last few weeks regarding staff and students in the 
social skills program.  The Parent stated that the Student’s private counselor was 
also concerned, and would be contacting the school to observe the program in order 
to determine the impact of the program on the Student. 

50. On February 10, 2014, the District sent the Parent an invitation to attend an IEP 
meeting on February 25, 2014 to “review the outcomes of the FBA/BIP collaboration 
with [the independent consultant],” the results of the assistive technology 
collaboration, and the family’s concerns.  The District also sent a second invitation to 
the Parent, stating that the IEP team would discuss the Student’s BIP. 

51. On February 11 and 12, 2014, the Student refused to go to school.   The Student’s 
attendance record shows the Student also did not attend school from February 19-
21, 2014. 

52. On February 20, 2014, the independent consultant sent the Parent a draft of the 
Student’s BIP. 

53. On February 24, 2014, the Parent emailed the District’s executive director of special 
services, asking to discuss changing the Student’s placement.  The Parent believed 
that the Student’s placement was having a harmful effect on him, was not providing 
him with a reasonably high probability of attaining his IEP goals, and was not the 
Student’s least restrictive environment.  The executive director responded that he 
could meet with the Parent later that week.  Also that same day, the Parent kept the 
Student home from school because she believed his current placement was having 
a harmful effect on him.  The Student also did not attend school from February 25-
28, 2014. 

54. On February 25, 2014, the Student’s IEP team met to review the results of the 
Student’s FBA conducted by the independent consultant, and the draft BIP the 
consultant developed.  The District’s documentation includes a prior written notice 
dated February 10, 2014.  Based on the information in the prior written notice, it 
appears the notice dated February 10 was actually written after the February 25, 
2014 IEP meeting.  The notice stated that the IEP team recommended the following 
actions steps for the Student’s reintegration to school: 
• Student would return to school on a reduced school day schedule for a 3-4 week period 
• Middle school staff assigned to work with the Student would do so in conjunction with the 

independent consultant, who would provide one-to-one staff to work with the Student. 
• The independent consultant would provide the Parent with weekly updates and data 

collection. 
• Student would meet weekly with the District behavior and family support specialist to 

work on a social skills curriculum. 
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• Student would have access to school email and an electronic calendar to assist with 
organization. 

• Student would receive an independent social/communication evaluation. 

55. In March 2014, the Student received an independent educational evaluation (IEE) 
conducted by the independent consultant.  The District had agreed to pay for the IEE 
as a result of the due process resolution agreement reached regarding the Parent’s 
hearing request in December 2013.  Also in March, the Student received a 
social/communication evaluation conducted by an Autism educational specialist 
obtained by the District. 

56. On March 27, 2014, the Parent emailed the Student’s IEP case manager, stating 
that she still did not believe the Student’s placement was appropriate to meet his 
needs.  The Parent proposed having the Student continue to attend school on a 
reduced school day schedule until at least April 18, 2014.   The Parent asked that 
the case manager let her know if an IEP meeting was needed to discuss her 
request. 

57. On April 14, 2014, the Student’s IEP team met to review the results of the Student’s 
IEE.  The District’s documentation does not contain a prior written notice addressing 
any decision the IEP team made at that meeting. 

58. On April 28, 2014, the Parent emailed the District transportation coordinator in 
response to the Student being suspended from the bus for an incident which 
occurred on April 24, 2014.  The Parent stated that she believed that bus 
suspensions count as regular suspensions, and asked if a manifestation 
determination meeting needed to be scheduled.  The Parent also asked for 
documentation regarding the incident and raised other questions as well.  In 
response, the middle school principal, who was copied on the email, stated that he 
would respond to the Parent’s questions at a later time. 

59. Also on April 28, 2014, the Student was suspended for two school days for 
threatening to injure another student and then kicking a chair towards the other 
student.  The Student served the two day suspension on April 29 and 30, 2014. 

60. On April 30, 2014, the middle school principal emailed the Parent, stating that the 
District had already provided the Parent documentation regarding the incident on the 
school bus.  The principal said he would have more information regarding the 
Parent’s other questions later that week. 

61. On May 1, 2014, the District sent the Parent an invitation to attend another 
manifestation determination meeting scheduled on May 5, 2014. 

62. On May 5, 2014, the District held a manifestation determination meeting.  The 
Student’s IEP team again determined that the Student’s behavior was a 
manifestation of his disability.  The documentation regarding the meeting shows the 
IEP team also discussed the Student’s bus transportation suspension.  The District 
sent the Parent prior written notice that the IEP team agreed to continue the 
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Student’s current IEP and BIP.  Also that same day, the District sent the Parent an 
invitation to attend an IEP amendment meeting on May 20, 2014.  The invitation 
stated that the purpose of the meeting was to discuss the Student’s progress toward 
annual IEP goals, review the current IEP, and review the BIP. 

63. On May 12, 2014, the Autism educational specialist met with the Parent and her 
educational advocate to review the findings of the Student’s social communication 
evaluation. The District’s documentation shows the social communications 
evaluation report was also provided to the District. 

64. On May 20, 2014, the Student’s IEP team, including the Parent, met to amend the 
Student’s IEP.  The amended IEP contained annual goals in math, written language, 
reading, behavior, social/emotional, and organization.  The amended IEP provided 
for specially designed instruction in math, reading, written language, and social 
skills.  The amended IEP also provided for instruction in assistive technology 
provided by an occupational therapist as a related service, specialized 
transportation, and indicated extended school year (ESY) services would be 
provided.  Additionally, the IEP provided for multiple classroom and testing 
accommodations on behalf of the Student.  The IEP team later met in June 2014, to 
confirm the Student’s need for ESY services. 

CONCLUSIONS 

Issue 1: Discipline Procedures – According to the Student’s attendance record, the 
Student was suspended from school for a total of 16 school days during the 2013-2014 
school year, and the Student’s disciplinary paperwork shows the Student was 
suspended from the school bus on one additional day.  Based on the District’s other 
documentation, the Student also received multiple in-school suspensions, which were 
not documented in the Student’s attendance or disciplinary records during the school 
year.  In-school suspensions do count towards the number of days a student is removed 
from school.  Additionally, the District’s documentation indicates that the Student was 
not allowed to return to school on October 18, 2013, until the Parent participated in a re-
entry meeting, which occurred after the school day ended.  Further, the District’s re-
entry agreement, which stated the terms upon which the Student could return to school, 
following his seven day suspension, did not allow the Student to return to school full-
time.  Instead, the Student continued to be suspended two periods a day until the 
District completed a risk assessment.  Given that the IEP team consistently determined 
the Student’s behavior was a manifestation of his disability, the District should have 
allowed the Student to return to school without reducing his regular school day 
schedule.  While the District and Parent could have agreed to change the Student’s 
placement as part of modification to the Student’s BIP, the District’s documentation 
does not support that the District and the Parent agreed to do so.  Further, the District 
did not document in the Student’s attendance record or prior written notice, that the 
Student attended school on a shortened school day schedule during the time in which 
the District was completing its risk assessment.  It is also unclear from the District’s 
documentation how many days the Student was not allowed to attend school on a full 
school day schedule.  The District needs to ensure it is accurately documenting when a 
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student is removed from school in order to determine when a change of placement has 
occurred, and as result, when a manifestation determination meeting is needed.  
Although the District conducted several manifestation determinations during the school 
year, had the District accurately documented the Student’s additional suspensions, the 
District may have been required to conduct additional manifestation determinations.  
The District also failed to timely review the Student’s FBA and BIP, and if necessary, 
revise the Student’s BIP to address his escalating behaviors.  The District failed to 
follow special education disciplinary procedures. 

Services – After a student eligible for special education has been removed from his or 
her current placement for a combination of ten school days in the same school year, the 
district must provide services to enable the student to continue to participate in the 
general education curriculum, and progress toward the student’s annual IEP goals.  In 
December 2013, after the Student was removed for 14 documented school days, the 
District provided the Student tutoring services to address four of the school days the 
Student was suspended.  In April 2013, the Student was suspended for an additional 
two days, but the District did not provide the Student additional services.  The District 
did not follow procedures for considering the Student’s need for services following a 
suspension. 

Issues 2: IEP Development – While conducting its investigation, OSPI identified an 
additional issue. 

A student’s IEP must be reviewed and revised periodically, but not less than once a 
year.  The Student’s IEP in place at the beginning of the 2013-2014 school year was 
developed on October 29, 2012.  This required the District to review and revise the 
Student’s IEP by October 28, 2013.  While the District held IEP meetings on October 24 
and 28, 2013, to develop a new IEP for the Student, the District’s documentation does 
not show that the Student’s October 28, 2013 IEP was ever finalized.  The District 
needs to ensure that IEPs are developed and completed not less than once a year. 

CORRECTIVE ACTIONS 

On September 12, 2014, September 26, 2014, November 14, 2014, the District will 
provide documentation to OSPI that the following corrective actions have been 
completed. 

STUDENT SPECIFIC: 
By September 19, 2014, the District will review the Student’s educational records and 
other records kept by the District, and revise the Student’s attendance records to 
accurately reflect his attendance during the 2013-2014 school year, including the 
number of days he was actually removed from class, suspended, or was absent for 
other reasons.  By September 26, 2014, the District will provide OSPI with an updated 
copy of the Student’s attendance records, and provide an explanation of any of the 
changes that were made.  The District will also provide documentation that the Parent 
has been provided an updated copy of the Student’s attendance record. 
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DISTRICT SPECIFIC: 
The District will conduct training for all District certificated special education staff, 
including educational staff associates (ESAs), school psychologists, principals, assistant 
principals, and special education administrators.  The training will address special 
education disciplinary procedures.  The training will be provided by someone who is not 
employed by the District.  The training will also include examples in the topical area. 

By September 12, 2014, the District will notify OSPI of the name of its proposed trainer, 
and provide the trainer with a copy of this decision for use in preparing training 
materials.  By September 26, 2014, the District will submit a draft of the outside 
trainer’s training materials to OSPI for review.  OSPI will approve the materials or 
provide comments by October 10, 2014 and additional dates for review, if needed.  By 
November 14, 2014, the District will submit documentation that staff participated in the 
training.  This will include a sign-in sheet and a roster of who should have attended so 
OSPI can verify that staff participated.  If any of the staff are unable to participate, the 
District will contract with the trainer for a follow-up session. 

The District will submit a completed copy of the Corrective Action Plan (CAP) Matrix 
documenting the specific actions it has taken to address the violations and will attach 
any other supporting documents or required information. 

NOTE: The district may request an electronic version of the matrix by e-mailing Thinh 
Le at Thinh.Le@k12.wa.us. 

Dated this ____ day of August, 2014 

Douglas H. Gill, Ed. D. 
Director, Special Education 
PO BOX 47200 
Olympia, WA 98504-7200 

THIS WRITTEN DECISION CONCLUDES OSPI’S INVESTIGATION OF THIS 
COMPLAINT 

IDEA provides mechanisms for resolution of disputes affecting the rights of special 
education students.  This decision may not be appealed.  However, parents (or adult 
students) and school districts may raise any matter addressed in this decision that 
pertains to the identification, evaluation, placement, or provision of FAPE to a student in 
a due process hearing.  Decisions issued in due process hearings may be appealed.  
Statutes of limitations apply to due process hearings.  Parties should consult legal 
counsel for more information about filing a due process hearing.  Parents (or adult 
students) and districts may also use the mediation process to resolve disputes.  The 
state regulations addressing mediation and due process hearings are found at WAC 
392-172A-05060 through 05075 (mediation) and WAC 392-172A-05080 through 05125 
(due process hearings.) 
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