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SPECIAL EDUCATION CITIZEN COMPLAINT (SECC) NO.  14-39 

PROCEDURAL HISTORY 

On June 16, 2014, the Office of Superintendent of Public Instruction (OSPI) received a 
Special Education Citizen Complaint from the parent (Parent) of a student (Student) 
attending the Kent School District (District).  The Parent alleged that the District violated 
the Individuals with Disabilities Education Act (IDEA), or a regulation implementing the 
IDEA, with regard to the Student’s educational records. 

On June 17, 2014, OSPI acknowledged receipt of this complaint and forwarded a copy 
of it to the District Superintendent on the same day.  The District was asked to respond 
to the allegations made in the complaint. 

On June 19, 2014, OSPI received additional information from the Parent and the 
information was forwarded to the District on June 24, 2014. 

On July 9, 2014, OSPI received the District’s response to the complaint and forwarded it 
to the Parent on July 10, 2014.  The Parent was invited to reply with any information she 
had that was inconsistent with the District’s information. 

On July 31, 2014, OSPI received the Parent’s reply.  OSPI forwarded the reply to the 
District by email on the same day and by mail on August 1, 2014. 

OSPI considered all of the information provided by the Parent and the District as part of 
its investigation. 

OVERVIEW 

The Parent asked the District to provide her with the Student’s educational records, 
emails, and other documents, some of which were not necessarily related to the 
Student’s education.  The Parent alleged that the District violated special education 
procedures because it did not provide the records to the Parent within 45 days.  In 
addition, the information provided by the District contained information regarding other 
students in the District, including the Student.  The District denied the allegation 
regarding the timelines for providing the Parent with the Student’s educational records 
and also asserted that the emails and other information requested by and provided to 
the Parent were not educational records, and therefore, were not within the jurisdiction 
of a special education complaint investigation.  The District acknowledged that one of 
the compact discs containing emails also contained information on other students. 

ISSUE 

1. Did the District follow special education procedures for providing the Parent with 
access to the Student’s educational records? 
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LEGAL STANDARDS 

Parents’ Access Rights to Records: Districts must permit parents of a student eligible for 
special education to inspect and review, during school business hours, any educational 
records relating to the student that are collected, maintained, or used by the district.  
The district must comply with a request promptly and before any meeting regarding an 
individualized education program (IEP), hearing, or resolution session relating to the 
identification, evaluation, educational placement of the student, or provision of FAPE to 
the student, including disciplinary proceedings.  The district will respond in no more than 
45 calendar days after the request has been made.  34 CFR §300.613; WAC 392-172A-
05190.  The right to inspect and review educational records includes: the right to a 
response from the district to a reasonable request for explanations and interpretations 
of the records; the right to request that the district provide copies of the records 
containing the information if failure to provide those copies would effectively prevent the 
parent from exercising their right to inspect and review the records; and the right to have 
a representative of the parent or adult student inspect and review records.  34 CFR 
§300.613; WAC 392-172A-05190. 

Education Records: Education records are defined under FERPA as those records that 
are directly related to a student and maintained by an educational agency or institution 
or by a party acting for the agency or institution.  34 CFR 99.3.  IDEA adopts the 
definition under FERPA but includes records that are “collected, maintained, or used”.  
See: 34 CFR 300.611; WAC 392-172A-05180.  In an unpublished decision, a California 
court of appeals did not require a district to turn over all emails to a parent under the 
provisions of the Family Educational Rights and Privacy Act.  The court stated that the 
fact that the emails were contained in a district database did not mean that the emails 
were “maintained” within the meaning of IDEA and FERPA.  S.A. v. Tulare County 
Office of Education (E.D. Cal. 2009). 

Confidentiality of Education Records: FERPA requires districts to maintain the 
confidentiality of students’ education records.  34 CFR §300.623; WAC 392-172A-
05230.  FERPA controls the circumstances under which a district may disclose 
personally identifiable information from educational records, and prohibits non-
authorized disclosure of that information.  As a general rule, personally identifiable 
information may not be disclosed without specific, informed parental consent.  This rule 
is subject to a number of exceptions, including the allowance for school districts to 
disclose information to teachers within the district or officials of participating agencies 
for purposes of meeting a requirement of the Act.  34 CFR §300.622; WAC 392-172A-
05225. 

FINDINGS OF FACT 

1. The Student is a resident of the District.  The Student receives special education 
services from the District through a placement in a nonpublic agency approved by 
OSPI. 
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2. On March 19, 2014, the Parent provided the District with a letter directed to a middle 
school principal that indicated that the Parent was requesting the District’s 
educational records for the Student.  The Parent also said that the information 
should include anything that contained her name, the name of another individual, 
and the Student’s name.  She also requested a list of the types and locations of the 
education records that were maintained or used by the District.  However, in addition 
to education records, the Parent’s letter stated that the request included such things 
as staff memos, interoffice memos, emails, letters, notes and comments of any kind, 
including notes of telephone calls.  The Parent stated she would call in two days to 
find out when the records would be ready for the Parent to “pick up”.  In addition, the 
Parent sent the same information in the letter in an email to the principal at the 
District middle school. 

3. On March 19 and 20, 2014, a current  District staff member exchanged emails with a 
former staff member to determine if the Student’s educational records were already 
compiled, because the Parent had made a similar request of the District a year 
earlier. 

4. On March 20, 2014, the administrative assistant for the District’s student support 
services department sent the Parent a letter, stating that they anticipated that they 
could provide her with the information she requested by April 20, 2014. 

5. On March 25, 2014, the administrative assistant sent a second email to the Parent to 
clarify the time frame for her request for emails.  The Parent did not respond to this 
request until April 17, 2014, when she informed the District that she was requesting 
records from June, 2010. 

6. On April 18, 2014, the executive assistant for the District’s inclusive education 
department (special education) sent the Parent an email, stating that the District was 
mailing a packet containing the information on a compact disc (CD) with the majority 
of data requested that was contained in the Student’s special education and general 
education files.  She indicated that it might be another 20 to 25 days to provide the 
emails the Parent requested. 

7. The District provided documentation that it mailed the Parent information by certified 
mail on April 18, 2014 to the Parent’s address.  The documentation also showed that 
the certified mail was returned to the District.  The address on the mail was the same 
address provided by the Parent in her original request to the District, and the same 
address provided by the Parent on her special education citizen complaint to OSPI. 

8. On May 8, 2014, the District mailed the Parent a second CD containing the 
requested emails. 

9. On May 16, 2014, the Parent sent the District an email asking when she would 
receive the records she requested.  The District’s executive director of inclusive 
education replied and stated that the packet mailed on April 18 came back as 
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“undeliverable”.  She asked that the Parent provide them with a corrected address, 
or come pick up the returned mail containing the requested information from the 
District. 

10. On May 19, 2014, the District’s executive assistant of inclusive education also 
responded to the Parent’s email and explained that there were two certified receipts 
that the Parent did not sign, one for the April 18 certified mail, and one for the 
second certified packet that the District’s student support services mailed on May 8.  
The executive assistant provided her with tracking information on the second packet, 
which had not yet been returned to the District.  The Parent responded by email and 
stated that she only received one certified mail receipt notice and that she had 
responded regarding a date for re-delivery, but never received the second packet.  
The Parent went to the District office on May 19 and signed an acknowledgment 
regarding receipt of the information mailed on April 18, but noted that she did not 
know if she received all of the requested materials, given that the information 
provided to her was on CDs. 

11. On May 22, 2014, the Parent sent an email to the executive assistant of inclusive 
education, stating that there was an error in some emails in the special education 
records provided to her.  She stated that because of the way the emails were loaded 
on the disc, she would need a file converter.  She asked for a proper format for the 
information no later than May 28, 2014.  The executive assistant responded that she 
could ask for assistance on behalf of the Parent from the District’s information 
technology section.  On May 22, the executive assistant stated that all of the emails 
should be readable on the disc labeled “general education”, which would have been 
provided to the Parent by the administrative assistant for the District’s student 
support services department.  Neither the Parent nor the District specified when the 
Parent received the second packet mailed to the Parent on May 8, 2014; however, 
the Parent received this packet prior to May 28, as this packet contained a CD with 
the emails requested and referenced below. 

12. On May 28, 2014, the Parent again emailed the executive assistant for the executive 
director of inclusive education and stated that not all the emails she requested were 
contained on the CD.  She stated that she was specifically looking for emails 
beginning with the start of the Student’s 5th grade year in 2010.  The District 
responded that it might need to print emails from that time period, and that the 
District would do a search for additional emails. 

13. On May 29, 2014, the Parent sent an email to the District, acknowledging the 
District’s agreement to search for any additional emails.  The Parent then stated she 
had a concern with the CD that was labeled “e-mails”.  She stated that she noticed 
there were approximately six separate files that contained information on students 
other than the Student. 

14. Also On May 29, 2014, the District’s chief accountability officer sent an email to the 
District superintendent, stating that she had called the Parent that day, and put the 
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Parent on speaker phone with another person in the room.  In the email to the 
superintendent, the chief accountability officer stated that she asked if the District 
could pick up the CD the Parent received in error, and the District would provide her 
with another CD containing the Parent’s requested information.  She stated the 
Parent refused, and said that the Parent wanted to have access to both CDs.  The 
chief accountability officer stated that the District’s next step would be to ask if the 
Parent would bring in the CD she had received to compare the information on the 
CDs and identify what additional information was needed. 

15. On June 16, 2014, the Parent filed this complaint.  Also on June 16, the Parent sent 
an email to the District’s chief accountability officer, asking when the District would 
have the records available that she requested.  The District responded that they had 
sent a copy of the CD to their attorney to ensure that the information was accurate, 
and that a CD with redacted information should be ready within two or three days.  
The chief accountability officer also told the Parent that they would need to reach an 
agreement to return the CD with information on other students that was still in the 
Parent’s possession. 

16. On June 19, 2014, the Parent provided OSPI with the copy of the CD containing 
information on other students.  The Parent also sent an email to OSPI stating that at 
no time on May 29, 2014 did the District request that she return the CD containing 
information on other students.  On June 20, 2014, the District’s attorney sent an 
email to OSPI stating that a replacement CD was ready for the Parent.  On June 24, 
2014, OSPI returned the CD provided by the Parent to OSPI that contained 
information on the other students to the District. 

17. On June 30, 2014, the Parent went to the District office and obtained a copy of a CD 
with the remaining emails from the District office in response to her educational 
records request in March of 2014. 

CONCLUSION 

1. The District initially mailed the Parent a packet containing the Student’s general 
education and special education records by April 18, 2014 within the 45 days 
required under FERPA and special education regulations implementing the IDEA.  
The District mailed the Parent a second packet, which contained emails on May 8, 
2014, which was within the 45 days of the day the Parent provided the District with 
clarification of the time range for the emails.  The Parent received the second packet 
containing the requested emails no later than 32 days from the date she provided 
clarification of the date range for the emails, or within the 45 day timeline required 
under FERPA and the special education regulations implementing the IDEA.  On 
May 29, 2014, the Parent first notified the District that she did not receive all of the 
emails she requested, and that the information contained on one of the CDs she 
received contained information on other students.  The corrected CD with 
information on other students was available to the Parent by June 20.  While the 
corrected CD was not provided within the 45 day requirement under FERPA and the 
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special education regulations implementing the IDEA, the Parent did not show that 
this delay resulted in any delay in providing the Student’s educational program, or 
that this delay was a system-wide failure by the District in providing records, 
requiring any District specific corrective actions to address this procedural violation.    
While the District asserted that it was not required to provide the parent with copies 
of the Student’s educational records and also asserted that some of the requested 
information was not an educational record, the District could have clarified with the 
Parent that it was treating some of her information requests as a public disclosure 
request.  The District also could have chosen to inform the Parent that she could 
come to the District office to view the educational records on the Student, and was 
not required to provide her with a copy of the records (unless the Parent could show 
that she could not effectively access the records at the District office.)  The District, 
however, chose the method for providing the records to the Parent. 

The District failed to protect the confidentiality of other students in the District (some 
of whom were eligible for special education) when it mailed the Parent the CD 
containing emails on May 8, 2014.  The District will provide OSPI with an assurance 
that it has reviewed and revised, as needed, the District process for responding to 
requests for educational records, and that it has established safeguards for 
reviewing information that will be provided to parents of eligible students.  OSPI also 
suggests that to the extent necessary, the District review its processes and 
safeguards for providing educational records, and its assertion regarding whether 
emails are educational records, with the Family Policy Compliance Office, which is 
responsible for administering FERPA.  (While the District contended that emails not 
copied and put in a student file are not educational records, OSPI notes that the 
support for this interpretation is contained only in one unpublished judicial decision.) 

CORRECTIVE ACTION 

By September 15, 2014, the District will provide documentation to OSPI that the 
following corrective action has been completed: 

STUDENT SPECIFIC:   None. 

DISTRICT SPECIFIC: By September 15, 2014, the District will provide OSPI with an 
assurance that it has reviewed and revised, as needed, the District process for 
responding to requests for educational records, and that it has safeguards in place for 
reviewing educational records and information that will be provided to parents of eligible 
students consistent with FERPA, and the special education regulations implementing 
the IDEA. 

The District will submit a completed copy of the Corrective Action Plan (CAP) Matrix 
documenting the specific actions it has taken to address the violation and will attach any 
other supporting documents or required information. 
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NOTE: The district may request an electronic version of the matrix by e-mailing Thinh 
Le at Thinh.Le@k12.wa.us. 

Dated this ____ day of August, 2014 

Douglas H. Gill, Ed. D. 
Director, Special Education 
PO BOX 47200 
Olympia, WA 98504-7200 

THIS WRITTEN DECISION CONCLUDES OSPI’S INVESTIGATION OF THIS 
COMPLAINT 

IDEA provides mechanisms for resolution of disputes affecting the rights of special 
education students.  This decision may not be appealed.  However, parents (or adult 
students) and school districts may raise any matter addressed in this decision that 
pertains to the identification, evaluation, placement, or provision of FAPE to a student in 
a due process hearing.  Decisions issued in due process hearings may be appealed.  
Statutes of limitations apply to due process hearings.  Parties should consult legal 
counsel for more information about filing a due process hearing.  Parents (or adult 
students) and districts may also use the mediation process to resolve disputes.  The 
state regulations addressing mediation and due process hearings are found at WAC 
392-172A-05060 through 05075 (mediation) and WAC 392-172A-05080 through 05125 
(due process hearings.) 


	Untitled
	SPECIAL EDUCATION CITIZEN COMPLAINT (SECC) NO.  14-39 
	PROCEDURAL HISTORY 
	OVERVIEW 
	ISSUE 
	LEGAL STANDARDS 
	FINDINGS OF FACT 
	CONCLUSION 
	CORRECTIVE ACTION 
	STUDENT SPECIFIC:   
	DISTRICT SPECIFIC: 


