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SPECIAL EDUCATION CITIZEN COMPLAINT (SECC) NO.  14-38 

PROCEDURAL HISTORY 

On June 9, 2014, the Office of Superintendent of Public Instruction (OSPI) received a 
Special Education Citizen Complaint from an attorney (Complainant) representing the 
parents (Parents) of a student (Student) attending the Kelso School District (District).  
The Complainant alleged that the District violated the Individuals with Disabilities 
Education Act (IDEA), or a regulation implementing the IDEA, with regard to the 
Student’s education. 

On June 10, 2014, OSPI acknowledged receipt of this complaint and forwarded a copy 
of it to the District Superintendent on the same day.  The District was asked to respond 
to the allegations made in the complaint. 

On June 20, 2014, OSPI received additional information from the Complainant and the 
information was forwarded to the District on June 23, 2014. 

On June 30, 2014, OSPI received the District’s response to the complaint and 
forwarded it to the Complainant on July 1, 2014.  The Complainant was invited to reply 
with any information she had that was inconsistent with the District’s information. 

On July 2, 2014, the Complainant requested an extension of time to submit her reply 
and OSPI granted the extension. 

On July 18, 2014, OSPI received the Complainant’s reply.  The information was 
forwarded to the District on the same day. 

On July 28, 2014, OSPI received additional information from the District and the 
information was forwarded to the Complainant on the same day. 

On July 30, 2014, OSPI received additional information from the Complainant and the 
information was forwarded to the District on the same day. 

OSPI considered all of the information provided by the Complainant and the District as 
part of its investigation. 

OVERVIEW 

In October 2013, the Student transferred into the District from an out-of-state school 
district.  While in the out-of-state school district, the Student was eligible to receive 
special education and related services under the category of specific learning disability.  
The Student’s out-of-state individualized education program (IEP) contained annual 
goals in language arts, math, and speech communication.  The IEP also provided for 
200 minutes per week of specially designed instruction in language arts/math and 40 
minutes per week of speech language therapy as a related service.  The Student then 
began attending a District middle school where she was enrolled in a special education 
math class and a special education language arts class.  The Student also began 
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receiving speech therapy on a weekly basis.  At the end of October, the District 
requested consent from the Parents to conduct a reevaluation of the Student and the 
Parents signed consent.  In December 2013, the Student’s evaluation group met to 
review the results of the Student’s reevaluation, and the group determined that the 
Student was no longer eligible for special education.  The Parents disagreed with the 
decision and requested that the District pay for an independent educational evaluation 
(IEE).  The District agreed to pay for the IEE and the Parents selected an independent 
evaluator.  In January 2014, the Student’s evaluation group met again to review the 
results of the IEE, which showed a discrepancy between the Student’s math scores on 
the District’s assessments and the assessments conducted by the independent 
evaluator.  The District then requested consent to conduct further assessments of the 
Student in the area of math, due to the discrepancy noted by the Parents’ independent 
evaluator, but the Parents refused to provide consent.  The Student was exited from 
special education at the end of February 2014.  In March 2014, the Student was 
provided a second IEE obtained by the Parents, which showed results similar to the 
District’s initial evaluation in December of 2013.  In response, the District again 
determined the Student did not qualify for special education services.  In April 2014, the 
Complainant referred the Student for special education.  In response, the District 
reviewed current information about the Student, and ultimately declined to evaluate the 
Student again to determine eligibility for special education. 

The Complainant alleged that the District failed to follow special education transfer 
procedures during the 2013-2014 school year.  The Complainant also alleged that the 
District failed to follow evaluation procedures during the 2013-2014 school year.  The 
District denied the allegations. 

ISSUES 

1. Did the District follow special education transfer procedures during the 2013-2014 
school year? 

2. Did the District follow evaluation procedures during the 2013-2014 school year? 

LEGAL STANDARDS 

Transfer Students Who Transfer from an Out-of-State School District: If a student 
eligible for special education transfers from a school district located in another state to a 
school in Washington and has an IEP in effect for the current school year, the new 
school district, in consultation with the student’s parents, must provide the student with 
FAPE including services comparable to those provided in the IEP from the prior serving 
district, until the district: conducts an evaluation to determine if the student is eligible for 
special education services in this state, if the district believes an evaluation is necessary 
to determine eligibility under Washington state standards; and, develops, adopts, and 
implements a new IEP.  34 CFR §300.323; WAC 392-172A-03105(5).  If the school 
district evaluates the student, the evaluation must be in accordance with WACs 392-
172A-03005 through 392-172A-03040.  “Comparable services” means services that are 
similar or equivalent to those described in the IEP from the previous district, as 
determined by the student’s new district.  71 Fed. Reg. 156,46681 (August 14, 2006) 
(comments to the final regulations). 
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Transfer of Educational Records: The new school district in which the student enrolled 
must take reasonable steps to promptly obtain the student’s records, including any 
documents related to the provision of special education services, from the student’s 
previous school district.  The student’s previous school district must take reasonable 
steps to promptly respond to the request from the new school district.  34 CFR 
§300.323; WAC 392-172A-03105.  The school district that previously served a student 
is required to transmit information about the student within two school days of receiving 
the request.  If the records are not sent at the same time the information is transmitted, 
the records should be transmitted as soon as possible.  RCW 28A.225.330. 

Reevaluation Procedures: A school district must ensure that a reevaluation of each 
student eligible for special education is conducted when the school district determines 
that the educational or related service needs, including improved academic 
achievement and functional performance of the student warrant a reevaluation, or if the 
parent or teacher requests a reevaluation.  A reevaluation may not occur more than 
once a year, unless the parent and school district agree otherwise, and must occur at 
least once every three years, unless the parent and school district agree that a 
reevaluation is unnecessary.  34 CFR §300.303; WAC 392-172A-03015.  When a 
district determines that a student should be reevaluated, it must provide prior written 
notice to the student’s parents that describe all of the evaluation procedures that the 
district intends to conduct.  34 CFR §300.304; WAC 392-172A-03020.  The district must 
then obtain the parents’ consent to conduct the reevaluation and complete the 
reevaluation within 35 school days of receiving consent, unless a different time period is 
agreed to by the parents and documented by the district.  34 CFR §300.303; WAC 392-
172A-03015.  The reevaluation determines whether the student continues to be eligible 
for special education and the content of the student’s IEP.  The reevaluation must be 
conducted in all areas of suspected disability and must be sufficiently comprehensive to 
identify all of the student’s special education needs and any necessary related services.  
34 CFR §300.304; WAC 392-172A-03020. 

Evaluation/Reevaluation Standards: In completing an evaluation, the evaluation group 
must use a variety of assessment tools and strategies to gather relevant functional, 
developmental, and academic information about the student.  This must include 
information provided by the parents that may assist in determining whether the student 
is or remains eligible to receive special education services, and if so the content of the 
student’s IEP, including information related to enabling the student to be involved in and 
progress in the general curriculum.  No single test or procedures may be used as the 
sole criteria for determining the student’s eligibility or disabling condition and/or 
determining the appropriate education program for a student.  34 CFR §300.304; WAC 
392-172A-03020(2). 

Evaluation/Reevaluation Report: An evaluation report must be sufficient in scope to 
develop the student’s IEP, and at a minimum should include: a statement of whether the 
student has a disability that meets the eligibility criteria under IDEA; a discussion of the 
assessments and review of data that supports the evaluation group’s conclusions 
regarding eligibility, including any additional information required under WAC 392-172A-
03080 for students with specific learning disabilities; how the student’s disability affects 
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his or her involvement and progress in the general education curriculum, or for 
preschool children, in appropriate activities; the recommended special education and 
related services needed by the student; other information needed to develop the IEP; 
and, the date and signature of each professional member certifying that the report 
reflects his or her conclusion, or, a statement representing the professional member’s 
conclusion if he or she disagrees with the report’s conclusions.  34 CFR §300.305; 
WAC 392-172A-03035. 

Referral: Any person may make a referral of a student suspected of having a disability.  
When a student suspected of having a disability is brought to the attention of school 
personnel, the district must document that referral.  It must provide the parents with 
written notice that the student has been referred because of a suspected disabling 
condition and that the district, with parental input, will determine whether the student is a 
good candidate for evaluation.  It must review the referral, and it must collect and 
examine existing school, medical, and other records.  The district must determine within 
25 school days after receipt of the referral whether it will evaluate the student.  The 
district must provide the parent with written notice of its decision.  34 CFR §300.301; 
WAC 392-172A-03005. 

FINDINGS OF FACT 

1. At the beginning of the 2013-2014 school year, the Student attended school in an 
out-of-state school district and was eligible to receive special education and related 
services under the category of specific learning disability. 

2. On October 1, 2013, the Student’s mother visited the District’s administrative office 
to inform the District that the Student would be enrolling in the District and provided 
the administrative office staff with an excerpt of the Student’s individualized 
education program (IEP) from the out-of-state school district.  The excerpt from the 
out-of-state school district contained annual goals in language arts (reading and 
writing), math, and speech communication.  The IEP annual goals provided for 200 
minutes per week of specially designed instruction in “language arts/math” to be 
delivered by a special education teacher in the special education setting.  The 
excerpted IEP also provided for 40 minutes per week of speech language therapy as 
a related service.  In addition, the IEP provided for classroom and testing 
accommodations. 

3. Also that same day, the Student’s mother signed a “Referral to Special Education” 
form, which stated that the Student “was transferring from another school district, 
with previous special education services.”  The form noted that the Student’s 
evaluation report and eligibility determination from the previous out-of-state school 
district would be reviewed by the District.  The mother also signed consent for the 
Student to receive comparable special education services to those services provided 
in the out-of-state school district.  The consent form did not specifically describe the 
comparable services, but highlighted the services the Student received in the out-of-
state district.  The District then provided the Student’s mother with written notice, 
which stated that the Student would be provided comparable special education 
services. 
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4. Also on October 1, 2013, the District requested a copy of the Student’s IEP from the 
out-of-state school district.  On October 2, 2013, the District received a faxed copy of 
the Student’s IEP. 

5. On October 3, 2013, the special education secretary from the out-of-state district 
emailed the District special education administrative assistant, stating that she had 
faxed and mailed the Student’s special education records to the District.  The special 
education secretary also asked if she should send a copy of the Student’s 
cumulative record to the District special education office, or wait for the District 
middle school, which the Student would attend, to request a copy of the cumulative 
record.  In response, the District special education administrative assistant stated 
that the District middle school would request a copy of the Student’s cumulative 
record. 

6. On or about October 4, 2013, the Parents enrolled the Student in a District middle 
school.  At that time, the Parents spoke with the middle school counselor and 
requested that an IEP meeting be scheduled.  The counselor reportedly stated he 
would look into having an IEP meeting scheduled. 

7. On October 7, 2013, the Student began attending a District middle school.  At that 
time, the Student was scheduled to receive speech language therapy on Thursdays 
for 40 minutes.  The Student was also enrolled in a special education math class 
and a special education language arts class.  Each class met for 50 minutes per 
day. 

8. On Thursday, October 10, 2013, the Student was absent from school and did not 
attend her first speech therapy session.  On Thursday, October 17, 2013, the 
Student was again absent from school, and as such, did not receive her speech 
therapy services.  On Thursday, October 24, 2013, the Student attended school and 
received her scheduled speech therapy services. 

9. On October 28, 2013, the District school psychologist called the Parents to arrange 
a parent interview.  The Parents agreed to participate in an interview on October 30, 
2013.  Based on the District’s documentation, the parent interview was meant to be 
part of the District’s reevaluation process.  According to the Complainant, the 
Parents believed the meeting was scheduled in response to their earlier request to 
the school counselor for an IEP meeting. 

10. On October 30, 2013, the Parents met with the District school psychologist.  The 
school psychologist indicated that the District wanted to conduct a reevaluation of 
the Student, and asked that the Parents provide consent for the reevaluation.  The 
psychologist provided the Parents with a consent form and prior written notice 
proposing to conduct the reevaluation.  The notice stated that the District would 
conduct academic and cognitive testing of the Student as part of the reevaluation, as 
well as conduct a file review, observations of the Student in both the general 
education and special education settings, and interviews with the Parents, Student, 
and her teachers.  The Parents then signed the consent form and requested that a 
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meeting with the District special education director and the Student’s IEP team be 
scheduled.  A meeting was later scheduled for November 4, 2013. 

11. On November 4, 2013, a meeting occurred, which was attended by the Parents, the 
District school psychologist, the District special education director, the Student’s 
special education teacher, one of the Student’s general education teachers, and the 
speech language pathologist (SLP) who provided the Student’s speech services.  
According to the Complainant’s reply to this complaint, the Parents believed the 
purpose of the meeting was to review and amend the Student’s IEP; however, the 
Parents were reportedly told at the meeting, that the meeting was not an IEP 
meeting.  During the meeting, the Student’s teachers and the SLP provided 
information about their observations of the Student.  The special education director 
then reportedly asked if the teachers and the SLP could be excused from the 
meeting so they could return to their classes, and the Parents agreed.  The 
remaining members of the group discussed the Student’s reevaluation process, and 
the Parents asked if they could be present when the Student was assessed.  In 
response, the District agreed to allow the Parents to be present during the testing. 

12. According to the Complainant’s reply to this complaint, at either the October 30, 
2013 or the November 4, 2013 meeting, the Parents discovered that the District 
middle school had failed to request a copy of the Student’s cumulative record.  The 
Parents then signed a second records release form so the middle school could 
request the Student’s cumulative record from the out-of-state school district. 

13. On November 7, 2013, the District school psychologist conducted cognitive 
assessments of the Student.  The Parents observed the testing session.  Later that 
day, the Student’s mother left the school psychologist a phone message, stating that 
the Parents would not be present during the testing session on November 8, 2013, 
because the Parents’ presence made the Student uncomfortable.  In response, the 
school psychologist returned the mother’s phone call to confirm that the Parents no 
longer wished to be present during testing.  The psychologist and the Parents also 
discussed the Student’s behavior, but the parties disagree about the details of that 
discussion.  According to the District’s response to this complaint, during that 
discussion, the psychologist asked if the Parents wanted the Student to also be 
assessed in the area of social/emotional behavior due to the Student’s prior 
diagnosis of attention deficit hyperactivity disorder (ADHD).  The school psychologist 
explained that while the Student had not received services in the area of 
social/emotional behavior in the past, and that there were currently no concerns 
about the Student’s behavior, it was common for the District to assess students with 
ADHD in the area of behavior.  The Parents reportedly stated that they did not have 
any concerns about the Student’s behavior.  According to the Complainant’s reply, 
the Parents and the school psychologist discussed that the Student’s behavior had 
improved since becoming the only child still living at home, and the Student no 
longer had violent outbursts, but that the school psychologist never mentioned that it 
was common to complete behavior assessments when a student had a diagnosis of 
ADHD, nor were they asked to consent to any behavior assessments. 
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14. On December 16, 2013, the District provided the Parents a draft copy of the 
Student’s reevaluation report. 

15. On December 17, 2013, the Student’s evaluation group, which included the Parents, 
the District school psychologist, the Student’s special education teacher, all of the 
Student’s general education teachers, the middle school assistant principal, and the 
middle school guidance counselor, met to review the results of the Student’s 
reevaluation.  The results of the Student’s cognitive assessments showed that the 
Student’s cognitive functioning was in the average range as compared to her same-
age peers, and that the scores were consistent with her prior evaluation from the 
out-of-state school district.  The results of the Student’s academic testing showed 
the Student scored in the average range in all academic areas, and the reevaluation 
report recommended the Student no longer receive special education services 
because she “does not experience adverse educational impact.”  The results of the 
Student’s communication assessment showed the Student’s listening 
comprehension and expressive language skills were within normal limits, and the 
report stated that based on the assessment results, the Student no longer qualified 
for speech services.  The report also included information from three of the Student’s 
general education teachers and information from the Student’s special education 
teacher.  Overall, the Student’s general education teachers believed the Student’s 
memory skills were average in comparison to her peers, and that the Student was 
able to follow verbal directions, work independently, and remain on task in the 
classroom.  The Student’s history teacher noted that the Student was failing the 
history class, but indicated that this was due to the Student having missing 
assignments, not the Student’s inability to complete the work.  When the Student 
completed work, she normally earned a “B” grade.  The Student’s special education 
teacher noted that the Student was performing above the level of her peers, and 
believed that the Student was no longer in need of specially designed instruction.  
The reevaluation report stated that the Student did not meet Washington State 
special education eligibility for the category of specific learning disability.  The report 
also stated that the Student did not demonstrate any of the characteristics of the 
emotional/behavioral disability, as the Student did not demonstrate any negative 
behaviors in class, or other characteristics that would give rise to concern in this 
area.  Additionally, the report stated that the Student could possibly qualify to receive 
special education and related services under the category of other health impaired 
due to several diagnoses, but that there was no evidence of an adverse educational 
impact.  The report concluded that the Student was no longer in need of specially 
designed instruction, and did not currently qualify to receive special education 
services in Washington.  The report did recommend however, that the Student 
receive some accommodations, such as extra time to turn in missing assignments. 

16. On December 17, 2013, the Parents requested that the District pay for an 
independent education evaluation (IEE) because they disagreed with the District’s 
evaluation. 

17. On December 18, 2013, the District referred the Student for a Section 504 Plan. 
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18. On December 19, 2013, the District sent the Parents prior written notice in response 
to the Parents’ request for an IEE.  The notice stated that although the District 
believed its evaluation of the Student was appropriate, the District agreed to pay for 
the IEE.  The notice also stated that the Student would continue to be provided the 
accommodations stated in her IEP pending the development of a Section 504 Plan.  
The District’s documentation also shows the Student continued to receive special 
education services while the Parents pursued an IEE. 

19. The District was on winter break from December 23, 2013 through January 3, 2014. 

20. On January 9, 2014, the Student’s IEP case manager contacted the Parents to 
arrange a meeting to discuss the results of the Student’s IEE.  A meeting was later 
scheduled for January 14, 2014. 

21. On January 14, 2014, the Student’s evaluation group met to discuss the results of 
the Student’s IEE.  At the meeting, the Parents provided the District staff members a 
copy of a “parent report” for the first time.  The “parent report” was not a report 
prepared by an independent evaluator on the District’s list of independent 
evaluators, did not summarize the results of the Student’s assessments, or include 
any conclusions reached or recommendations.  Instead the “parent report” showed 
that the Student had been assessed using the Wechsler Individual Achievement 
Test III (WIAT-III), which the District has also used to assess the Student in 
November 2013, and included the Student’s test scores.  The test scores in the 
“parent report” showed that in the areas of reading and writing, the Student received 
similar scores to those the Student received when the District administered the 
WIAT-III in November 2013.  The Student’s math scores however, showed that there 
was a discrepancy between her scores in the “parent report” and those from the 
District’s November 2013 reevaluation.  The “parent report” scores showed the 
Student was below average in the area of math, scoring in the 7th percentile in 
mathematics.  In contrast, the Student had scored in the 39th percentile on the 
District’s evaluation for math scores, which was in the average range.  Due to the 
discrepancy in the math scores, the District asked the Parents for consent to 
conduct additional assessments of the Student in the area of math.  Also that same 
day, the District sent the Parents prior written notice proposing to initiate a 
reevaluation in the area math using a different math assessment than the WIAT-III.  
The notice also stated that the District would request copies of the scoring protocols 
from the provider of the “parent report”.  The District also provided the Parents a 
consent form related to the additional math assessments. 

22. On January 23, 2014, the District school psychologist contacted the Parents to 
follow-up on the District’s request to conduct a reevaluation in the area of math 
earlier in the month.  The Parents declined to consent to the reevaluation in math, 
and instead, requested another IEE.  Also that same day, the school psychologist 
contacted the evaluator selected by the Parents who had assessed the Student in 
the “parent report”.  The school psychologist asked if she could review his testing 
protocols against those that she had used when assessing the Student in the fall, 
and also asked for a description of the testing environment.  In response, the “parent 
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report” evaluator declined to describe the testing environment because the school 
psychologist did not have a release of information signed by the Parents.  
Additionally, the “parent report” evaluator stated that he had shredded the protocols 
from the Student’s testing. 

23. On February 4, 2014, the District sent the Parents an invitation to attend another 
reevaluation meeting on February 14, 2014. 

24. On February 14, 2014, the Student’s evaluation group met to further discuss the 
discrepancy between the Student’s District evaluation and the “parent report.”  The 
group discussed that the testing manual for the WIAT-III advised that it was 
important to use caution when interpreting scores when the WIAT-III was 
administered twice within in a three month period of time.  Additionally, because the 
“parent report” evaluator selected by the Parents had shredded his testing protocols, 
the District psychologist could not examine them to determine what may have 
caused the discrepancy in the Student’s math scores.  The evaluation group then 
examined the Student’s test results stated in the “parent report” and determined that 
the Student demonstrated only mild deficits in several areas of math.  The evaluation 
group also reviewed a curriculum based assessment that had been administered in 
the Student’s math class, and samples of the Student’s classwork.  The assessment 
and classwork showed the Student was in the strategic intervention range.  Based 
on their discussion, the District members of the evaluation group determined the 
Student still did not qualify for special education as a student with a specific learning 
disability. 

25. On February 18, 2014, the District sent the Parents prior written notice proposing to 
exit the Student from special education on February 28, 2014 and implement a 
Section 504 Plan for the Student.  The notice documented the evaluation group’s 
discussion at the February 14, 2014 meeting and stated that “based on the cognitive 
and academic evaluations conducted and [the Student’s] school performance, she 
does not qualify as a student with a specific learning disability.  The team also 
considered whether or not [the Student] could qualify as a student with other health 
impairment or emotional/behavioral disability.  Although [the Student] had 
documented diagnosis…there is no evidence that there is adverse educational 
impact which requires specially designed instruction.”  The notice also stated that 
the District was inviting the Parents to meet and begin developing a Section 504 
Plan for the Student prior to exiting her from special education. 

26. On February 28, 2014, the Student was exited from special education.  On March 3, 
2014, the Student began attending all general education classes. 

27. On March 14, 2014, the District received a copy of an IEE report obtained by the 
Parents.  The report was dated March 11, 2014, and was from a second 
independent evaluator. 

28. On March 18, 2014, the Student’s former IEP team, including the Parents, met to 
consider the results of the Student’s second IEE obtained by the Parents.  The IEE 
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report stated that academic achievement assessments revealed normal 
performances in the area of spelling and reading, as the Student “was performing at 
grade level and completely normally for her chronological age.”  The report stated 
that the Student’s score on the math computation index was: 

Actually slightly higher than average for her age and quite inconsistent with previous 
findings…The discrepancy is difficult to reconcile but may suggest that the recent 
assessment of [the Student’s] mathematical skills may have underestimated her 
actual abilities.  Conversely, it is also plausible that [the Student’s] relatively good 
score on the WRAT-4 math computation index may overestimate her abilities to 
perform in the traditional classroom curriculum for mathematics.  Probably the most 
prudent way to reconcile the data is to look at [the Student’s] current math grade 
performance.  In fact, [the Student] reported that is among the better grades on her 
recent report card.  Consequently, I doubt that [the Student] would continue to qualify 
for a diagnosis of a mathematics disability, although would certainly defer to her 
teaching staff to decide what level of support continues to [be] appropriate for her. 

The IEE report also stated that, “behaviorally, [the Student] has a relatively lengthy 
list of psychiatric diagnosis…At this point, I find no specific support for these 
diagnoses.  [The Student] appears to have successfully matured to the point where 
she has shown improved self-regulation skills.  She now shows no signs of anxiety 
or depression.  She appears a bit impulsive, mostly associated with her recognition 
of social cues, marked by her tendency to interrupt excessively, as well as problems 
regulating the intensity of physical affection.”  After reviewing the IEE report agreed 
to by the District, it was concluded that the report did not provide any information to 
support that the Student was eligible for special education.  However, the team 
discussed potential accommodations for the Student that could be provided through 
a Section 504 Plan. 

29. On March 19, 2014, the District sent the Parents notice proposing to initiate a 
Section 504 Plan for the Student and requested that the Parents provide consent.  
The District also sent the Parents a copy of the Section 504 Plan that had been 
developed for the Student. 

30. On March 24, 2014, the District sent the Parents prior written notice stating that the 
District was proposing to continue the Student’s current general education 
placement without special education support, and was declining the Parents’ request 
to reinstate special education services for the Student.  The notice stated that the 
results of the Student’s second IEE obtained by the Parents aligned with the results 
of the District’s reevaluation results, and still did not indicate a need for specially 
designed instruction in the area of math. 

31. On April 18, 2014, the Complainant sent the District a letter stating that she was 
representing the Student in all issues pertaining to special education.  The 
Complainant requested a copy of the Student’s educational record, and also 
requested that an evaluation meeting be scheduled. 

32. On April 22, 2014, the District’s attorney sent the Complainant a letter stating that it 
would provide the Complainant a copy of the Student’s records within the next 30 



(Citizen Complaint No. 14-38) Page 11 of 16 
 

days.  The attorney also stated that the District had developed a Section 504 Plan 
for the Student, but the Parents had declined to sign consent for the 504 plan to be 
implemented.  The attorney asked that the Complainant clarify the purpose of the 
evaluation meeting, as the District was unsure if the Complainant was requesting 
that the District reconsider the Student’s eligibility for special education, that the 
Student be referred for an initial special education evaluation, or that the Student be 
reevaluated under Section 504. 

33. On April 30, 2014, the Complainant sent the District’s attorney an email stating that 
even though the Student had been previously evaluated by the District and by a 
second independent evaluator, there were areas that impacted the Student at school 
that had not been assessed or addressed.  The areas included socials skills 
(including pragmatic language), executive functioning, and sensory needs.  The 
Complainant also stated that there may be concerns about other areas of needs, but 
that she had not yet finished reviewing the information the Parents had provided her.  
The Complainant specified that she was requesting an initial evaluation for special 
education eligibility.  The Complainant also listed several reasons why the Parents 
disagreed with the District’s proposed Section 504 Plan, and then proposed possible 
dates to meet with the District regarding the Student’s initial evaluation.  The 
Complainant and the District’s attorney then exchanged several emails regarding 
possible meeting dates. 

34. On May 5, 2014, another attorney representing the District emailed the Complainant 
stating that in order for the District to make a decision within 25 school days about 
whether or not to initiate an evaluation of the Student, the District would like to go 
ahead with the process of examining the Student’s existing records and gather 
additional input from the Parents.  The District’s attorney asked the Complainant if 
there was information that she would like the District to review as part of the 
evaluation process.  The District’s attorney said it would be helpful to know what led 
the Parents to suspect that the areas addressed by the Complainant were areas of 
disability for the Student.  The attorney also asked that the Complainant let the 
District know whether she had identified any additional areas of need, so the District 
could consider this in making its determination regarding the Student’s referral for an 
initial evaluation. 

35. On May 7, 2014, the District sent the Parents a letter stating that the Complainant 
had referred the Student for special education services because of a suspected 
disability.  The District would respond to the Complainant’s referral request within 25 
school days.  The letter also stated that as part of the referral process, the District 
would be collecting and examining existing school, medical, and other records, and 
asked that the Parents provide the District with any new or additional information the 
Parents wanted the District to consider. 

36. On May 15, 2014, the Complainant emailed the District’s attorney in response to the 
May 5, 2014 email.  The Complainant included information that highlighted the areas 
in the Student’s record, which the Complainant and the Parents believed supported 
the need to assess the Student in the areas of social skills, executive functioning, 
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and sensory needs.  The information also highlighted other concerns that the 
Complainant and the Parents had about the Student based on the data in her 
records.  The Complainant stated that the Parents also had other concerns, which 
were not in the Student’s records.  In response, the District’s attorney stated that she 
would share the information with District staff members who were reviewing the 
Student’s existing data.  The attorney asked that the Complainant let her know if 
there was any additional information the District should consider, and that the 
Complainant or the Parents provide the District with the information as soon as 
possible.  The District’s attorney stated that the District was waiting for the Parents 
to provide input as part of the referral process, but in light of the Complainant’s 
email, the District would move forward with the process, unless the Parents had 
further concerns that the District should consider. 

37. On May 22, 2014, the District sent the Parents a prior written notice refusing to 
initiate an initial evaluation of the Student.  The notice stated that “based on existing 
data, current observations of the Student, and teacher feedback, [the Student] is not 
suspected to be a Student whose disabilities have an adverse educational impact 
that causes her to need special education.”  The notice also stated that the findings 
of the Student’s IEE obtained by the Parents in March 2014, considered in 
conjunction with the data from the District’s reevaluation in the fall, did not indicate 
the Student’s disabilities have an adverse educational impact, or that the Student 
was in need of specially designed instruction.  The notice further stated that: 

[The Student’s] social skills observed in the learning environment, including her 
pragmatic language and communication with other students, are comparable to her 
peers and no detrimental impact on her educational performance is suspected. 
Information regarding social interactions was included in the evaluation reported 
dated December 17, 2013.  The [IEE] completed by [the independent evaluator] 
included assessment in executive aspects of complex mental tracking, and did not 
identify any deficit in that area warranting specially designed instruction.  Teachers 
also have not observed any deficit in [the Student’s] executive functioning.  
Indications by teachers are focused more on [the Student’s] missed assignments and 
excessive absenteeism as factors impacting her grades.  The team noted and 
continues to see no sensory issues at school that would lead them to believe an 
evaluation in this area was or is necessary. 

The notice also stated that the team considered all of the items on the list provided 
by the Parents (through the Complainant) and concluded that any suspicion of 
disability raised by data that existed at the time of the Student’s December 2013 
evaluation had already been considered as part of that evaluation.  The notice said 
that the Student was eligible for accommodations under Section 504 and that a 
Section 504 Plan that adequately met the Student’s needs had been offered to the 
Parents. 

CONCLUSIONS 

Issue 1:  Special Education Transfer Procedures – 
Records – When a student enrolls in the District from out-of-state, the District must take 
reasonable steps to promptly obtain a student’s records, including any documents 
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related to the provision of special education services, from the student’s previous school 
district.  On October 1, 2013, the Student’s mother informed the District that the Student 
would be enrolling in the District and provided the District an excerpt of the Student’s 
out-of-state IEP.  That same day, the District requested a copy of the Student’s special 
education record from the out-of-state school district, and the out-of-state school district 
faxed the District copies of the records on October 2, 2013. The District’s 
documentation also shows that the out-of-state district also mailed the District a copy of 
the Student’s special education records.  While the District failed to timely request a 
copy of the Student’s cumulative record when the Student enrolled at a District middle 
school, the error was later corrected during the first week of November 2013, one month 
after the Student enrolled in the District.  Additionally, the Student’s cumulative record 
was available for review during the time period of the Student’s evaluation in November 
and December 2013.  The Complainant has not substantiated that the District’s failure 
to request a copy of the Student’s cumulative record within the first month of the 
Student’s enrollment violated procedures. 

Comparable Services – When a student eligible for special education transfers from an 
out-of-state school district and has an IEP in effect for the current school year, the 
District, in consultation with the parents, must provide the student with comparable 
services to those provided in the IEP from the out-of-state school district.  In October 
2013, the Student enrolled in the District with an IEP in place from an out-of-state 
district.  The out-of-state IEP provided for 40 minutes per week of speech language 
therapy as a related service, and the District has substantiated that it provided the 
Student with comparable speech services at 40 minutes per week.  The out-of-state IEP 
also provided for 200 minutes per week of specially designed instruction in “language 
arts/math” and stated the Student would spend ten percent of her school day in a 
special education setting.  The District provided the Student with special education 
services in both language arts and math in a special education setting, but the amount 
of services (500 minutes per week) was more than double the amount she received in 
the out-of-state school district, and accounted for approximately twenty-nine percent of 
the Student’s school day.  The District did not document that the determination to 
provide the Student with two separate classes in special education for language arts 
and math was based on a consultation with the Parents.  While the District could not 
substantiate that the increase in special education services was based on a consultation 
with the Parents, there is nothing to indicate that the increased services resulted in a 
denial of a free appropriate public education for the Student.  Additionally, the Parents 
were aware from the Student’s first day of school in the District, if not before, that she 
was scheduled to attend two special education classes during her school day, and there 
is no evidence to suggest they notified the District that they were concerned.  Further, 
there is no evidence that the Parents raised this concern during the time period between 
December 19, 2013 and February 28, 2014, when the District allowed the Student to 
remain in her special education classes while the results of her IEE were pending. 

Issue 2:  Evaluation Procedures – 
December 2013 Evaluation – The Complainant alleged in her complaint that in 
December 2013, the District failed to assess the Student in all areas of a suspected 
disability because it did not assess the Student in the areas of social skills, attention, 
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executive functioning, sensory issues, and self-regulation.  The District’s documentation 
shows that on October 30, 2013, the District psychologist met to interview the Parents 
and to discuss conducting a reevaluation of the Student.  There is no documentation to 
suggest that the Parents raised concerns about those areas of suspected disability at 
that time, and the Parents later reportedly suggested that the District did not need to 
assess the Student in additional areas suggested by the school psychologist.  The 
school psychologist then provided the Parents notice that the District would conduct 
cognitive and academic assessments of the Student and the Parents signed consent for 
the reevaluation.  Again, if the Parents believed additional assessments were needed, 
then the Parents could have raised their concerns prior to signing consent.  As indicated 
above, there is also some evidence that the psychologist later asked the Parents if they 
wanted the District to conduct assessments in the area of social/emotional behavior 
(typically associated with ADHD), despite the fact that the Student was not exhibiting 
any behavior issues at school.  The Parents declined.  Additionally, the Student’s IEP 
from the out-of-state District stated that on the Student’s prior reevaluation in 2011, she 
tested in the normal range in social/emotional/behavior function, as well as on a visual-
motor skills assessment, indicating those were not areas of concern for the Student in 
the past.  Further, the Student’s teachers, which were interviewed as part of the 
District’s reevaluation, indicated that the Student was able to maintain attention, as she 
was “able to follow verbal directions, work independently, and remain on task” and did 
“not easily get distracted by others.”  The teachers also noted that the Student was 
“able to interact with her same age peers” and had “good” and “excellent” behavior in 
class.  The Complainant has not substantiated that the District failed to assess the 
Student in all areas of suspected disability.  The Complainant also alleged that the 
District unilaterally determined that the Student was no longer eligible for special 
education and that the evaluation report did not analyze the reasons why the Student 
did not meet eligibly requirements under the categories of other health impaired and 
emotional/behavior disability.  The District’s documentation shows otherwise.  The 
District provided the Parents a draft copy of the Student’s evaluation report prior to the 
evaluation meeting so they could review it before the meeting.  The District then held an 
evaluation meeting, which lasted over two hours where the report was reviewed with the 
Parents.  The report shows that the District considered whether the Student qualified for 
special education under three categories - specific learning disability, other health 
impairment, and emotional/behavior disability.  The report noted that while the Student 
met criteria under the other health impairment category, her health impairments were 
not impacting her education.  The report also reviewed characteristics described under 
the criteria for the emotional/behavior disability category and stated that the Student did 
not demonstrate any of those characteristics.  The Complainant has not substantiated 
that the District unilaterally determined the Student was no longer eligible for special 
education or that the District failed to properly consider whether the Student qualified for 
special education under multiple eligibility categories. 

April 30, 2014 Request for an Initial Evaluation – On May 22, 2014, within 25 school 
days of the Complainant’s request, the District sent the Parents prior written notice 
declining to conduct an initial evaluation of the Student and provided it’s rational for 
doing so.  The Complainant has not substantiated that the District failed to follow 
referral procedures, as there is no indication that the District failed to consider the 
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information provided by the Complainant, as well as the Student’s existing records, 
when deciding not to conduct an initial evaluation of the Student. 

CORRECTIVE ACTIONS 

On August 28, 2014 and October 3, 2014, the District will provide documentation to 
OSPI that the following corrective actions have been completed. 

STUDENT SPECIFIC: 
None. 

DISTRICT SPECIFIC: 
The District will review and revise its current internal practices and the District’s 
procedures for determining comparable services for students who transfer into the 
District with an IEP from another in-state or out-of-state school district.  By August 28, 
2014, the District will provide a copy of the current internal practices and procedures 
and copies of the revised internal practices and procedures for review.  By September 
12, 2014, OSPI will review the documentation and provide comments, if necessary, and 
additional dates for review. 

By October 3, 2014, the District will provide OSPI with documentation that the revised 
internal practices or District procedures have been approved and adopted by 
administration, including the date of approval.  The District will also provide 
documentation that the District’s internal practices and procedures are posted to the 
District’s inter-district website so that District staff members can easily access the 
information. 

The District will submit a completed copy of the Corrective Action Plan (CAP) Matrix 
documenting the specific actions it has taken to address the violations and will attach 
any other supporting documents or required information. 

NOTE: The district may request an electronic version of the matrix by e-mailing Thinh 
Le at Thinh.Le@k12.wa.us. 

Dated this ____ day of August, 2014 

Douglas H. Gill, Ed. D. 
Director, Special Education 
PO BOX 47200 
Olympia, WA 98504-7200 
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THIS WRITTEN DECISION CONCLUDES OSPI’S INVESTIGATION OF THIS 
COMPLAINT 

IDEA provides mechanisms for resolution of disputes affecting the rights of special 
education students.  This decision may not be appealed.  However, parents (or adult 
students) and school districts may raise any matter addressed in this decision that 
pertains to the identification, evaluation, placement, or provision of FAPE to a student in 
a due process hearing.  Decisions issued in due process hearings may be appealed.  
Statutes of limitations apply to due process hearings.  Parties should consult legal 
counsel for more information about filing a due process hearing.  Parents (or adult 
students) and districts may also use the mediation process to resolve disputes.  The 
state regulations addressing mediation and due process hearings are found at WAC 
392-172A-05060 through 05075 (mediation) and WAC 392-172A-05080 through 05125 
(due process hearings.) 
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