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SPECIAL EDUCATION CITIZEN COMPLAINT (SECC) NO.  14-20 

PROCEDURAL HISTORY 

On March 19, 2014, the Office of Superintendent of Public Instruction (OSPI) received a 
Special Education Citizen Complaint from the parents (Parents) of a student (Student) 
attending the Ridgefield School District (District).  The District is a member of the 
Educational Service Agency 112 (ESA).  The ESA assumes all responsibility for special 
education services in the member districts under the Individuals with Disabilities 
Education Act (IDEA).  The Parents alleged that the ESA violated the IDEA, or a 
regulation implementing the IDEA, with regard to the Student’s education. 

On March 20, 2014, OSPI acknowledged receipt of this complaint and forwarded a copy 
of it to the ESA Superintendent on the same day.  The ESA was asked to respond to 
the allegations made in the complaint. 

On March 24, 2014, the Student’s mother requested a revision to one of the issues 
identified in the complaint.  On March 25, 2014, OSPI notified the District and the 
Parents that it was revising one of the issues. 

On April 4, 2014, the ESA requested an extension of time to complete its response.  
OSPI granted the ESA’s request. 

On April 15, 2014, OSPI received the ESA’s response to the complaint and forwarded it 
to the Parents on April 16, 2014.  The Parents were invited to reply with any information 
they had that was inconsistent with the ESA’s response. 

On April 24, 2014, OSPI received the Parents’ reply.  The information was forwarded to 
the ESA on April 25, 2014. 

On May 6, 2014, OSPI requested clarification from the ESA regarding the Student’s IEP 
date(s).  The District responded on May 8, 2013 by email.  The information was 
forwarded to the Parents on the same day. 

On May 8 and 9, 2014, OSPI spoke to the ESA’s program administrator.  OSPI 
requested additional information on May 9, 2014.  The information was forwarded to the 
Parents on May 12, 2014. 

On May 9, 2014, OSPI spoke to the Parents regarding the complaint.  The Parents also 
provided additional emails to OSPI on May 9, 2014.  Those were forwarded to the ESA 
on May 12, 2014. 

OSPI considered all of the information provided by the Parents and the ESA as part of 
its investigation. 
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OVERVIEW 

The Student attends fourth grade in the District, and is eligible for special education 
services under the other health impaired category.  The District’s special education 
program is provided by the Educational Service Agency 112 (ESA).  The ESA assumes 
all responsibility for the provision of FAPE for students eligible for special education in 
member districts.  The Student receives special education services to address 
academics, speech, and behavior.  The Student has had a series of disciplinary issues, 
usually related to unstructured time, or in the general education setting in the 
afternoons.  The Parents alleged that during the 2013-2014 school year, the ESA did 
not implement the Student’s social/emotional goals or behavior supports in the 
Student’s IEPs, did not provide the Student with access to academic and non-academic 
activities, or respond to the Parents’ request for additional supports or services for the 
Student.  The ESA acknowledged that the Student had made limited progress in 
meeting his social/emotional goals, but otherwise denied the Parents’ allegations.  The 
ESA also noted that the District and Parents were currently in the process of completing 
the Student’s evaluation and developing the Student’s annual IEP. 

ISSUES 

1. Is the ESA implementing the Student’s IEP, with regard to social/emotional goals 
and behavioral supports for the Student? 

2. Is the ESA providing the Student with access to academic and non-academic 
activities with his general education peers? 

3. Has the ESA followed procedures for responding to the Parents’ requests for 
additional services for the Student? 

LEGAL STANDARDS 

IEP Development for a Student with Behavioral Needs: In developing, reviewing and 
revising each student’s individualized education program (IEP), the team must consider 
the use of positive behavioral interventions and supports and other strategies to 
address the student’s behavior.  34 CFR §300.324; WAC 392-172A-03110(2).  This 
means that in most cases in which a student’s behavior impedes his or her learning or 
that of others, and can be readily anticipated to be repetitive, proper development of the 
student’s IEP will include positive behavioral interventions, strategies, and supports to 
address that behavior.  64 Fed. Reg. 48, 12479 (March 12, 1999) (Appendix A to 34 
CFR Part 300, Question 38). 

IEP Implementation: At the beginning of each school year, each district must have in 
effect an individualized education program (IEP) for every student within its jurisdiction 
who is eligible to receive special education services.  A school district must develop a 
student’s IEP in compliance with the procedural requirements of the IDEA and state 
regulations.  34 CFR §300.320 through §300.328; WAC 392-172A-03090 through 392-
172A-03115.  It must also ensure it provides all services in a student’s IEP, consistent 
with the student’s needs as described in that IEP.  34 CFR §300.323; WAC 392-172A-
03105.  The IEP must be implemented as soon as possible after it is developed.  Each 
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school district must ensure that the student’s IEP is accessible to each general 
education teacher, special education teacher, related service provider, and any other 
service provider who is responsible for its implementation.  34 CFR §300.323; WAC 
392-172A-03105(3)(a). 

IEP Team Unable to Reach Consensus: The IEP team should work toward consensus, 
but the district has ultimate responsibility to ensure that the IEP includes the services 
that the student needs in order to receive FAPE.  It is not appropriate to make IEP 
decisions based upon a majority "vote.”  If the team cannot reach consensus, the district 
must provide the parents with prior written notice of the district’s proposals or refusals, 
or both, regarding the student’s educational program and the parents have the right to 
seek resolution of any disagreements by initiating an impartial due process hearing.  64 
Fed. Reg. 48 12478 (March 12, 1999) (Appendix A to 34 CFR Part 300, Question 9). 

Participation with Nondisabled Peers: To the maximum extent that is appropriate, a 
student eligible for special education services will be educated in the general education 
environment with his or her nondisabled peers.  34 CFR §300.114; WAC 392-172A-
02050.  The student’s IEP will address how the student will be educated and participate 
with nondisabled students in the general education classroom and in extracurricular and 
nonacademic activities.  34 CFR §300.320; WAC 392-172A-03090.  If a student is 
placed outside of the general education environment, the IEP team should consider the 
student’s participation in opportunities that will allow his or her interaction with 
nondisabled peers, as appropriate to the needs of the student.  Letter to LaHood, 23 
IDELR 558 (OSEP, 1995).  The district must takes steps, including the provision of 
supplementary aids and services, to afford a special education student the equal 
opportunity to participate in nonacademic and extracurricular services and activities.  34 
CFR §300.107; WAC 392-172A-02025. 

FINDINGS OF FACT 

1. The Student currently attends fourth grade in a District elementary school.  He is 
eligible for special education services under the other health impairment category, 
and also had a diagnosis of autism, according to the information contained in the 
Student’s reevaluation completed in April 2011, and used to develop the Student’s 
IEP dated March 21, 2013. 

2. On March 21, 2013, the Student’s IEP team met to develop the Student’s annual IEP 
in effect at the beginning of the 2013-2014 school year.1  The IEP team also met in 
April to complete the Student’s IEP.  Under this IEP, the Student was to receive 
services in reading, written language, math, social/behavioral, and speech and 
language services.  The Parents were to be provided with progress reporting every 
trimester. 

                                                           
1 According to the ESA, the March 21, 2013 date was the date the District “opened” the electronic IEP to 
develop a draft, and the IEP team actually met on April 18, 2013.  However, the IEP team did meet that 
day as the documentation shows signatures and handwritten dates of March 21, 2013, in addition to a 
likely second meeting date of April 18, 2013.  The Parents agree that the IEP was not finalized until April. 
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3. The Student’s annual social/behavior goal stated that given “specially designed 
instruction” and a social/behavior rubric, the Student would acquire appropriate 
social and behavior skills by improving his social interactions and classroom self-
management from earning 6 out of 15 points in the general education classroom to 
earning 10-12 out of 15 points on the social/behavior rubric.  The rubric measured 5 
target skills:  1) the ability to listen and look at the teacher/adult and respond 
appropriately; 2) compliance with adult directives; 3) respect for others’ personal 
space; 4) independent work; and, 5) speaking at appropriate times.  The Student 
could earn from zero (never demonstrates) to three points (always demonstrates) for 
each target skill for a total of 15 points.  In addition to the rubric, the Student’s 
social/behavioral instruction was to occur 15 minutes, two times per week in the 
special education setting.  The IEP team considerations regarding the Student’s 
behavior noted that the Student had behaviors that interfered with his ability to focus 
on instruction in a large group setting.  The team also noted that there were recent 
escalations of impulsive physical behavior with peers that included shoving and 
pushing.  Other than the behavior goals in the IEP, there were no other supports 
indicated for the Student or his teachers.  Under the Student’s present levels of 
performance, the IEP team noted that out of a possible 15 points for achieving target 
skills, the Student was earning approximately 6 points per day.  The IEP stated that 
there was a consensus of the team members that if inappropriate behaviors 
continued, the team would need to implement a “behavior management plan, 
behavior contract, and a daily behavior tracking system.”  The IEP team also stated 
that the Student had been removed from the “large bus” due to disruptive behaviors 
and was now riding the “small bus.”  Under the IEP completed in April of 2013, the 
Student also appeared to have some accommodations including preferential setting, 
reduced or modified assignments, frequent checks for understanding, and access to 
tests in the resource room.  However, there was no indication of the frequency or 
location for the accommodations that would be provided.  There were also no 
supports for school personnel noted on the IEP.  The IEP’s duration was from April 
18, 2013 to April 17, 2014. 

4. The ESA provided the Parents with a prior written notice dated March 21, 2013, with 
regard to the April IEP.  In the notice, the ESA stated that many of the issues 
discussed were in the IEP meeting were matters that interfered with the Student’s 
ability to succeed in the general education classroom.  The team also noted a 
decrease in success, and increase of physical altercations resulting from perceived 
slights in the general education classroom.  The notice further indicated that the IEP 
team discussed more support in the general education classroom, more supervision 
at recess to prevent social conflicts and prevent altercations, opportunities for social 
groups with the counselor, and adjustments to the Student’s current medication.  
The notice also stated that the IEP team rejected more support in the general 
education classroom because they had tried to use a “coach”2 twice in the 
classroom, but the Student ignored the coach.  The notice also indicated that the 
school counselor would attempt to create a social group, and the IEP team would try 

                                                           
2 The prior written notice did not specify what type of coach was used or when the coach had been used.  
It is assumed that the coach was to assist the Student with his general classroom behavior. 
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to identify staff to observe the Student and mediate conflict at recess.  The rationale 
was that if the recess issues were resolved, there might be fewer altercations in the 
classroom.  According to the March 21, 2013 prior written notice, the IEP was to be 
initiated on March, 24, 2013.  No prior notice was issued after the April meeting to 
finalize the IEP. 

5. The ESA provided progress reporting for the March 21, 2013 IEP in their response 
to this complaint.  Some of the reports indicated that the reporting period started in 
May 2013.  Others indicated the reporting period started in June 2013.  The Parents 
stated that they did not receive progress reporting on a trimester basis as indicated 
in the IEP.  They stated they would only receive information regarding the Student’s 
progress at IEP meetings. 

6. The 2013-2014 school year started on August 27, 2013.  At the beginning of the 
school year, the Student’s schedule was as follows: 

8:55-9:20:  Check-in general education classroom to eat breakfast, hear 
announcements. 

9:20-11:05:   General Education classroom (Language Arts) 
11:05-11:15: Recess 
11:15-12:30: Resource Room (math) 
12:35-1:15:   Recess 
1:15-2:25:     Resource Room (Reading and writing instructions) 
2:25-2:35:     Recess 
2:35-3:35:    General education classroom (The ESA did not specify the topics 

covered during this time) 

7. In October and November 2013, the District recorded three disciplinary actions.  Two 
of the disciplinary actions resulted in missed recesses.  The Student received a one 
day in-school suspension on November 25, for fighting while waiting for the school 
bus. 

8. On October 10, 2013, the Parents attended a parent-teacher conference and 
requested that the Student’s teachers use more positive supports to reinforce the 
Students behavior.  According to the ESA, in November 2013, the Student’s special 
education teacher developed a behavior chart with icons, showing positive 
behaviors.  The first documented use of this chart was November 18, 2013. 

9. The ESA acknowledged that the Student routinely missed recess to work on 
obtaining general education reading points.  The ESA stated the Student would miss 
two to three of the three recesses per day from approximately November 11, 2013 to 
February 3, 2014.  At some point during this time, the Student’s reading point goal 
was reduced, but the ESA did not provide a date for the reading goal reduction.  The 
general education teacher stated that any student behind in reading points would 
miss recess in order to catch up.  According to the ESA, the Student no longer 
missed recess beginning on March 20, 2014. 
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10. The Student’s mother, his special education teacher, and his general education 
teacher met on February 3, 2014.  Prior to the meeting, the mother and special 
education teacher exchanged emails regarding an agenda for the meeting.  The 
special education teacher provided the mother with an overview of the areas to be 
discussed, including the Student’s behaviors in the general education and resource 
classroom settings.  The teacher also suggested clarifying a plan for the Student to 
“earn time with his general education class, or conversely, determine what behaviors 
in the general education teacher’s classroom would require the Student to leave the 
general education class.”  After the February 3, 2014 meeting, the Student’s 
schedule was adjusted to add a ten minute check-in from 9:10-9:20 with the 
resource teacher, to establish behavior goals and review behavioral expectations for 
the day.  The ESA provided a form for this check-in beginning February 4, 2012.  
Based on the form, the Student and teacher would pick one or two of the five target 
behavior goals to work on for the day, and the Student would rate himself.  This goal 
sheet contained a 0-3 point system. 

11. On March 6, 2014, the Student’s principal met with the Student, his mother, his 
special education teacher, and his general education teacher regarding the 
Student’s behavior that involved inappropriate drawings, and the Student and others 
pretending to touch each other inappropriately.  At the meeting, the principal stated 
that the Student and two other students would be separated and could no longer 
play with each other.  According to the Parents’ reply, the mother stated that she told 
the principal that someone was supposed to be observing the Student on the 
playground.  The Parent also asked about the “lunch bunch” group, the IEP team 
indicated they would explore the prior year.  According to the Parent’s notes, the 
principal stated that she only had two persons on duty for recess supervision and it 
would be up to the ESA to provide any additional services.  The Parent then asked 
the principal how she would keep the students separated and the principal replied 
that the Student knew he was not supposed to be around certain students.  In 
addition, the principal stated that the Student’s general education teacher stated that 
the Student was too distracting in class, and would have to go back to the resource 
class in the afternoons.  During the meeting, the Student asked the principal how 
long he would miss his general education afternoon class.  The principal stated that 
it was up to the Student and he would need to earn the privilege of being back in the 
general education classroom. 

12. From December 2013 through March 2014, the District included six additional 
disciplinary incidents.  For two of the incidents, the Student was noted to have spent 
the rest of the remainder of his day in the resource room.  No action was indicated 
for the other four incidents. 

13. The day after the Parents filed this complaint on March 20, 2014, the IEP team met 
to develop an interim IEP, pending a reevaluation of the Student, which included a 
functional behavioral assessment.  The Student’s present levels of academic and 
functional performance noted that in the area of behavior, most of the Student’s 
inappropriate behavior occurred within the hallway or recess, and some in the 
general education classroom.  The IEP team indicated that it would like to consider 
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minimizing these behaviors, and focus on goals for the Student of being appropriate 
and respectful, and “additional efforts would be made to shore up his supervision 
during transitions and unstructured times.”  The Student’s behavior goal was revised 
and stated that when given specially designed instruction and a scoring rubric, the 
Student would learn to be respectful and appropriate, and collaborate successfully 
with peers from earning 9 points out of 18 points to earning 14 points out of 18 
points.  The Student’s IEP accommodations included a note that the Student would 
have close adult proximity and positive behavior reinforcement. Other 
accommodations contained the duration, but did not include frequency or location of 
those accommodations.  For example, one of the teaching accommodations was a 
verbatim reader for mathematics or science in English or ASL, even though there 
was no indication the Student required this service.  The Student’s behavioral 
services were scheduled for 10 minutes five times daily, and also noted that 20 
minutes twice a week would be provided for a social group that was not described in 
the IEP.  Notes from this March 21, 2014 IEP meeting also indicated that the 
Student was removed from his general education classroom for two weeks in the 
afternoon, in response to the Student’s behavior.  The interim IEP contained a start 
date of March 21, 2014 and an end date of April 30, 2014.  According to the District 
and the Parents, although the IEP team met to review the results of the Student’s 
reevaluation, an IEP meeting is scheduled for either May 15, 2014 or May 22, 2014. 

14. On May 8 and May 9, 2014, OSPI spoke to the ESA’s special education 
administrator assigned to the District.  With regard to the additional paraeducator 
support on the playground, the ESA administrator indicated that there were three 
playground supervisors employed by the District, and no additional resources were 
put in place by the ESA.  The playground supervisors were told to keep the Student 
and 4 other students within their line of sight at recess, but that there was no direct 
supervision of the Student.  The ESA administrator also indicated that the Student’s 
special education teacher was now spending time observing the Student during 
recess. 

CONCLUSIONS 

1. Based on the documentation, the ESA substantially implemented the behavior goals 
in the Student’s IEP dated March 21, 2013.  In the few email exchanges, and other 
information provided by the ESA and the Parents, the Student’s behavior was 
consistently noted as an issue, and while there were some adjustments made to the 
Student’s  services, the amount of behavior instruction (involving check-ins and 
modeling) was minimal.  While the Parents alleged that there were supports 
addressed in the IEP regarding paraeducator or recess supervision, no such 
supports were contained in the March 21, 2013 IEP.  There were indications in the  
prior written notice dated March 21, 2013, that the ESA would “see” if they could get 
more support, or possibly start a support group, but none of these were actually 
included in the March 2013 IEP, and were listed only as possibilities in the prior 
written notice.  In addition, the ESA indicated in the notice that it might need to 
revise the IEP sooner, depending on the Student’s behaviors.  However, while there 
were some informal adjustments made to the March 2013 IEP, the ESA did not 
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revise the Student’s then current IEP until March 20, 2014.  The Student’s present 
levels of academic and functional performance in the March 20, 2014 IEP contained 
more of a reference to paraeducator support than the previous IEP, but even then, 
the IEP stated that “additional efforts would be made to shore up his supervision 
during transitions and unstructured times,” without specificity to the supervision.    
Although the ESA may have substantially implemented the behavioral goals 
contained in the March 2013 IEP, the ESA could not substantiate that it provided the 
Parents with the required progress reporting.  While the ESA provided OSPI with 
copies of progress reporting and may have been completing progress reporting in its 
electronic system, it still needs to have a method for documenting that the 
information is provided to the Parents. 

2. The ESA acknowledged that the Student was not receiving recesses consistently 
with his peers.  While a reduction in recess time may be a method to address all 
students who need to “catch up” with their classwork, if the primary basis for not 
completing reading points is a result of a student’s disability, this method may not be 
appropriate, especially if the amount of time the Student missed recess is 
disproportionate to other students, and not addressed in the IEP.  The ESA has 
indicated that the Student is no longer being kept from recess to address his reading 
points.  In its response, the ESA denied that the Student was removed from his 
general education classes for more than on a few occasions.  However, the 
documentation provided by the ESA indicated that there were in fact, periods of time 
where the Student could not participate with his general education peers in 
accordance with his schedule, and would then have to earn back the “privilege” of 
attending a general education class.  If there are valid reasons for changing a 
student’s access to general education classes, then those reasons need to be 
addressed through the IEP process.  The ESA has also indicated that the Student is 
now attending his afternoon general education class.  The ESA is reminded that a 
removal from class for more than the remainder of a class period is no longer a 
disciplinary action, but is rather a suspension under Washington State regulations 
contained at Chapter 392-400 WAC. 

3. The ESA could not substantiate that it responded to the Parents’ requests.  While 
the ESA and the Parents met to discuss supervision of the Student, and while the 
ESA made some adjustments to the Student’s programs after meeting with the 
Parents, it was unclear based on the IEPs developed in 2013 and 2014, whether the 
ESA in fact responded to the Parents’ requests in a matter that would make clear 
what the ESA was proposing or refusing.  The Parents’ beliefs regarding what the 
ESA agreed to provide, and what the ESA was providing, are very different.  For 
example, the Parents’ understanding after the March 20, 2014 IEP meeting was that 
additional paraeducator support would be provided for the Student.  The ESA also 
indicated that support was provided in its response to this complaint.  However, the 
number of persons supervising recess has not increased, and the support for the 
Student is that the playground supervisors are to keep him and a few other students 
in their line of sight.  This does not suggest that the Student needs a particular 
amount of supervision, and the ESA is not required to adopt the Parents’ requests, 
but it does suggest the need for the ESA to be clear when developing IEPs and 
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providing prior written notice regarding what it is going to do, and what it is refusing 
to do. 

4. Other:  IEP Development: While the ESA stated that the issue with the Student’s IEP 
dated March 21, 2013 and implemented in April of 2013 was a vendor issue, the 
documentation indicated that the IEP team did in fact meet on March 21, 2014, in 
addition to other times it may have met.  Further, the prior written notice also 
contained a March 2013 date, with a March 2013 implementation date as well, even 
though the 2013-2014 IEP was completed until April 2013.  In addition, the IEP 
prepared on March 20, 2014 contained an end date of April 30, 2014.  Even if the 
IEP team intends to meet again before an annual due date, the IEP is an annual 
document.  In addition, the Student’s behavioral goal is now expressed in terms of 
achieving progress to earning up to 18 points.  Given that the prior baselines were 
expressed in terms of achieving 15 points on a behavior rubric, there is no 
explanation of the new measurements.  Finally, the accommodations to be provided 
to the Student did not always include information about the frequency or location of 
the accommodations. 

CORRECTIVE ACTIONS 

On June 16, 2014, the District will provide documentation to OSPI that the following 
corrective actions have been completed. 

STUDENT SPECIFIC: 
By June 16, 2014, the ESA will provide OSPI with a copy of the Student’s IEP, meeting 
notes if any, and the prior written notice prepared to address the decisions made at the 
IEP meeting.  The ESA will ensure that the IEP addresses all supports to be provided to 
the Student.  It will also ensure that the prior written notice addresses all proposals and 
refusals, and the decisions made at the meeting. 

ESA SPECIFIC: 
1. The ESA will review its internal process for the timing of responding to parent 

requests, including communication between the District and ESA regarding the 
parent request and actions to be taken.  If the ESA determines that no changes are 
needed, it will provide OSPI with a copy of the internal process and the basis for no 
changes needed.  If it does determine that changes are needed, it will provide OSPI 
with a copy of the revised internal process.  If it does not have an internal process 
for the timing of responding to parent requests, including communication between 
the District and ESA, it will develop one.  By June 16, 2014, the ESA will provide 
OSPI with the documentation that it reviewed, revised, or developed an internal 
process. 

2. By June 16, 2014, the ESA will provide OSPI with:  a) the steps it will take to ensure 
that the ESA is documenting that it provided parents with progress reporting; and, b) 
the steps it will take to ensure that staff are aware of how to ensure dates are 
accurate in its electronic IEP and forms system, and the appropriate use of 
prepopulated accommodations forms. 
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The District will submit a completed copy of the Corrective Action Plan (CAP) Matrix 
documenting the specific actions it has taken to address the violations and will attach 
any other supporting documents or required information. 

NOTE: The district may request an electronic version of the matrix by e-mailing Thinh 
Le at Thinh.Le@k12.wa.us. 

Dated this ____ day of May, 2014 

Douglas H. Gill, Ed. D. 
Director, Special Education 
PO BOX 47200 
Olympia, WA 98504-7200 

THIS WRITTEN DECISION CONCLUDES OSPI’S INVESTIGATION OF THIS 
COMPLAINT 

IDEA provides mechanisms for resolution of disputes affecting the rights of special 
education students.  This decision may not be appealed.  However, parents (or adult 
students) and school districts may raise any matter addressed in this decision that 
pertains to the identification, evaluation, placement, or provision of FAPE to a student in 
a due process hearing.  Decisions issued in due process hearings may be appealed.  
Statutes of limitations apply to due process hearings.  Parties should consult legal 
counsel for more information about filing a due process hearing.  Parents (or adult 
students) and districts may also use the mediation process to resolve disputes.  The 
state regulations addressing mediation and due process hearings are found at WAC 
392-172A-05060 through 05075 (mediation) and WAC 392-172A-05080 through 05125 
(due process hearings.) 
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