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SPECIAL EDUCATION CITIZEN COMPLAINT (SECC) NO.  14-19 

PROCEDURAL HISTORY 

On March 14, 2014, the Office of Superintendent of Public Instruction (OSPI) received a 
Special Education Citizen Complaint from the parent (Parent) of a student (Student) 
attending the Tumwater School District (District).  The Parent alleged that the District 
violated the Individuals with Disabilities Education Act (IDEA), or a regulation 
implementing the IDEA, with regard to the Student’s education. 

On March 18, 2014, OSPI acknowledged receipt of this complaint and forwarded a copy 
of it to the District Superintendent on the same day.  The District was asked to respond 
to the allegations made in the complaint. 

On April 8, 2014, OSPI received the District’s response to the complaint and forwarded 
it to the Parent on the same day.  The Parent was invited to reply with any information 
she had that was inconsistent with the District’s information. 

On April 21, 2014, OSPI received additional information from the Parent and forwarded 
that information to the District on the same day. 

On May 5, 2014, OSPI requested supplemental information from the District.  The 
District provided the information to OSPI on May 7, 2014, and OSPI forwarded that 
information to the Parent on the same day. 

OSPI considered all of the information provided by the Parent and the District as part of 
its investigation. 

OVERVIEW 

During the 2013-2014 school year, the Student attended a District elementary school 
and was eligible to receive special education services under the category of 
emotional/behavioral disability.  The Student’s educational placement was a full time 
self-contained behavior support program at the elementary school.  The Student’s 
individualized education program (IEP) included a behavior intervention plan (BIP) and 
an aversive intervention plan, which allowed for the use of restraint and isolation.  From 
September 2013 through December 2013, staff isolated the Student 14 times and called 
the police twice.  Additionally, the District imposed an emergency two-day suspension, 
which the District converted to a seven-day suspension.  The Parent then suggested 
ways to improve the Student’s BIP or aversive intervention plan.  Later, the Student’s 
IEP team met to revise the Student’s annual IEP, including the Student’s BIP and 
aversive intervention plan.  However, the Student’s behavior issues continued and 
school staff isolated the Student an additional five times and called the police once.  
During this time, the Student’s IEP team met to discuss the Student’s placement.  The 
District stated that a private program would be the best placement for the Student.  The 
Parent disagreed and requested an independent functional behavioral assessment and 
a copy of the Student’s prior functional behavioral assessment. 
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The Parent alleged that the District did not consider her requests when developing the 
Student’s January 2014 IEP or when determining placement.  The Parent also alleged 
that the District did not implement the behavioral components of the Student’s IEP and 
did not follow discipline procedures when it suspended the Student.  The Parent further 
alleged that the District did not respond to her request for educational records or for an 
independent educational evaluation.  The District denied the allegations. 

ISSUES 

1. Did the District follow procedures for considering the Parent’s requests as part of 
developing the Student’s IEP and in considering placement? 

2. Did the District follow procedures for implementing the behavioral components of the 
Student’s IEP, including the Student’s goals, behavior intervention plan, and 
aversive intervention plan? 

3. Did the District follow discipline procedures if the Student was suspended for more 
than 10 school days? 

4. Did the District follow procedures for responding to the Parent’s request for 
educational records? 

5. Did the District follow procedures for responding to the Parent’s request for an 
independent educational evaluation? 

LEGAL STANDARDS 

IEP Development for a Student with Behavioral Needs: The parent is an integral part of 
the individualized education program (IEP) development process.  The district must 
consider the parent’s concerns and any information s/he provides.  The district is not 
required, however, to adopt all recommendations proposed by a parent.  In developing 
an IEP for a student whose behavior impedes his or her learning or that of others, the 
IEP team should consider, if appropriate, positive behavioral interventions, strategies, 
and supports to address the inappropriate behavior prior to the use of an aversive 
intervention.  WAC 392-172A-03120(2).  This means that in cases in which a student’s 
behavior impedes his or her learning or that of others, and the behavior can be readily 
anticipated to be repetitive, proper development of the student’s IEP may include 
positive behavioral interventions, strategies, and supports to address that behavior.  A 
functional behavior assessment (FBA) is an organized collection of data related to a 
student’s behavior.  It is developed to understand the purpose of a student’s 
inappropriate or undesirable behaviors so that appropriate strategies and interventions 
can be developed and planned.  A behavioral intervention plan (BIP) is a written, 
specific, purposeful, and organized plan that describes the positive behavioral 
interventions and other strategies that will be implemented to address goals for a 
student's social, emotional, and behavioral development.  An FBA can be used both as 
a basis for a developing a BIP and as a guidepost for the effectiveness of an existing 
BIP.  64 Fed. Reg. 48, 12479 (March 12, 1999) (Appendix A to 34 CFR Part 300, 
Question 38); Letter to Anonymous, 30 IDELR 707 (OSEP 1998). 

Aversive Intervention Purpose: The term “aversive interventions” means the use of 
isolation or restraint practices to discourage undesirable behavior by the student.  The 
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term does not include the use of reasonable force, restraint, or other treatment to 
control unpredicted and/or spontaneous behavior that poses a clear and present danger 
of serious harm to the student, another person, or property. 

Aversive Intervention – IEP Requirements: If the IEP team determines the need for 
aversive interventions, the aversive intervention plan must be consistent with the 
recommendations of the IEP team.  The IEP must also specify the aversive 
interventions that may be used and state the reason the aversive interventions are 
judged to be appropriate.  The IEP must also state the behavioral objective sought by 
the use of an aversive intervention, and describe the positive interventions attempted 
and the reasons they failed, if known.  The IEP must describe the circumstances under 
which the aversive interventions may be used; describe or specify the maximum 
duration of each isolation or restraint; and, specify any special precautions that must be 
taken in connection with the use of the aversive intervention techniques.  The IEP must 
specify the person or persons permitted to use the aversive interventions and the 
required training of the personnel permitted to use the aversive interventions and, 
establish a means of evaluating the effects of the use of the aversive interventions and 
a schedule for conducting periodic evaluations at least three times a school year.  
School districts must document each use of an aversive intervention, the circumstances 
under which it was used, and the length of time of its use.  WAC 392-172A-03135. 

Restraint/Isolation Follow-Up Procedures for Students with IEP: Following the release of 
a student from the use of restraint or isolation, the school must implement follow-up 
procedures.  These procedures must include reviewing the incident with the student and 
the parent or guardian to address the behavior that precipitated the restraint or isolation 
and reviewing the incident with the staff member who administered the restraint or 
isolation to discuss whether proper procedures were followed.  Any school employee, 
resource officer, or school security officer who uses physical force on a student during 
school-sponsored instruction or activities must inform the building administrator or 
building administrator's designee as soon as possible, and within two business days 
submit a written report of the incident to the district office.  The written report should 
include, at a minimum, the following information: (a) The date and time of the incident; 
(b) The name and job title of the individual who administered the restraint or isolation; 
(c) A description of the activity that led to the restraint or isolation; (d) The type of 
restraint or isolation used on the student, including the duration; and (e) Whether the 
student or staff was physically injured during the restraint or isolation and any medical 
care provided.  The principal or principal's designee must make a reasonable effort to 
inform the student's parent verbally within twenty-four hours, and must send written 
notification postmarked no later than five business days after the restraint or isolation 
occurred.  Engrossed Substitute House Bill 1688 (effective July 28, 2013 and codified in 
RCW 28A.600.486 and RCW 28A.155.210).  See also WAC 392-172A-03135. 

Disciplinary Removals – No Change of Placement:  Districts are allowed to remove 
students eligible to receive special education services from their current educational 
placement for up to ten school days without requiring specific procedural protections 
beyond those that would be provided to students who are not eligible for special 
education.  The district may remove a student from his current placement for additional 
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removals of not more than ten consecutive days in the same school year for separate 
incidents of misconduct as long as those removals do not constitute a change of 
placement.  34 CFR §300.530; WAC 392-172A-05145(2). 

Parents’ Access Rights to Records: Districts must permit parents of a student eligible for 
special education to inspect and review, during school business hours, any educational 
records relating to the student that are collected, maintained, or used by the district.  
The district must comply with a request promptly and before any meeting regarding an 
individualized education program (IEP), hearing, or resolution session relating to the 
identification, evaluation, educational placement of the student, or provision of FAPE to 
the student, including disciplinary proceedings.  The district will respond in no more than 
45 calendar days after the request has been made.  34 CFR §300.613; WAC 392-172A-
05190. 

Placement Procedures: A special education student’s educational placement is decided 
at least annually.  This is a team decision, in which the student’s parent must be 
afforded the opportunity to participate.  34 CFR §300.327; WAC 392-172A-03115.  
When making placement decisions a district must draw upon information from a wide 
variety of sources and ensure that any decision is made by a group of persons who are 
knowledgeable about the child, the meaning of the evaluation data, and the placement 
options.  L’Anse Creuse Public School District, 35 IDELR 284 (OCR 2001); Seattle 
School District, 34 IDELR 196 (SEA WA 2000).  The selection of an appropriate 
placement for the student must be based on his or her IEP, least restrictive environment 
requirements, placement options that provide a reasonably high probability of assisting 
the student to attain their annual goals, and consideration of any potential harmful effect 
that the placement decision might have on the student or on the quality of services that 
the student needs.  The placement team considers:  the student’s educational program, 
as established by the IEP team and set out in the IEP; the specific option that the team 
selects from the district’s continuum of alternative placements in which the student’s IEP 
can be implemented; and the location that the team selects to implement the IEP.   
34 CFR §300.116; WAC 392-172A-02060. 

FINDINGS OF FACT 

1. At the beginning of the 2013-2014 school year, the Student attended a District 
elementary school and was eligible for special education services under the 
category of emotional/behavioral disability.  The Student’s educational placement 
was a full time self-contained behavior support program at the elementary school. 

2. The Student’s individualized education program (IEP) in place at the beginning of 
the 2013-2014 school year was developed on January 8, 2013.  The IEP present 
levels of academic and functional performance stated that after a “rough patch” early 
in the school year, the Student’s behavior had stabilized and he was maintaining 
himself “very well.”  The present levels of performance also stated that the Student 
did not currently attend a general education class.  The IEP noted that the Student 
had a behavioral plan in place, took medication on a daily basis, and regularly saw a 
private counselor.  The IEP provided for 1,000 minutes per week of specially 
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designed instruction in behavioral management in a special education setting and 
725 minutes per week of specially designed instruction in social skills in a special 
education setting.  The Student’s IEP included four annual goals, designed to 
increase his behavioral management and social skills. 

3. In addition, the Student’s IEP included a behavioral intervention plan (BIP), which 
was developed using information from the Student’s most recent functional 
behavioral assessment (FBA) dated May 13, 2011.  The BIP focused on 
extinguishing three behaviors: being off task, being disrespectful to peers, and being 
disrespectful to teachers.  For each undesired behavior, the BIP included an 
alternative behavior, which it expressed in the same language as the IEP goals.  For 
example: 

The [Student] will go from being off task an average of two and one half 
times per day with multiple reminders to being off task one half times or 
less per day with no more than one reminder. 

Additionally, for each undesired behavior, the BIP included reinforcing awards, such 
as classroom money, helper jobs, and participation in “Fun Fridays.”  The reinforcing 
awards were identical for each of the three undesired behaviors.  Finally, for each 
undesired behavior, the BIP included consequences, such as loss of classroom 
money, “head down in class,” and loss of recess.  The consequences were identical 
for each undesired behavior.  The BIP stated that staff would track the Student’s 
progress on his BIP by collecting daily data on point sheets that were reviewed 
weekly, and provided on quarterly progress reports. 

4. The Student’s January 2013 IEP also included an aversive intervention plan.  The 
aversive intervention plan permitted the use of physical escorts, holds/restraint, and 
isolation in the “quiet room,” which is a padded room attached to the Student’s 
classroom with a door with a plexi-glass window for viewing, but with no lock. 

5. According to the aversive intervention plan, if the Student became unsafe outside or 
away from the self-contained classroom, a physical escort could be used.  If the 
Student became unsafe to others, isolation in the quiet room could be used.  If the 
Student became unsafe to himself, physical restraint could be used.  The aversive 
intervention plan limited the individuals who could use the interventions to those 
persons with up-to-date training and those persons were listed in the plan.  
Additionally, the plan limited the duration of any restraint or teacher-directed isolation 
to 35 minutes if the Student did not show signs of de-escalation.  After 35 minutes, 
and without signs of de-escalation, the District would call the Parent and send the 
Student home for the remainder of the day.  The plan also stated that the Student 
could use the quiet room any time he wished for a break. 

6. The Student’s January 2013 IEP reported that for the 2012-2013 school year, the 
Student had used the quiet room a total of 11 times for 130 minutes with an average 
of 12 minutes per visit.  Of these visits, 64% were self-directed and 36% were 
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teacher-directed.  Additionally, all of these visits were in September and October 
2012; the Student reportedly had not used the quiet room since October 2012. 

7. The District’s 2013-2014 school year began on September 4, 2013.  Starting that 
day, the Student’s teachers tracked the Student’s progress on the behavioral goals 
in his BIP using daily point sheets that were sent home to the Parent.  When the 
Student’s behavior was not problematic, the point sheets simply tallied the Student’s 
points.  When the Student’s behavior became problematic, the point sheets included 
many handwritten explanations and comments, including stating that cues for 
alternative behavior and rewards or consequences were used.  From September 
2013 through December 2013, staff escorted the Student to the quiet room and 
isolated him 14 times. 

8. On October 2, 2013, members of the Student’s IEP team, including the Parent, 
participated in a “community wraparound meeting,” to discuss the Student’s 
progress and challenges at school.  The wraparound meeting included the Student’s 
outside service providers, including two private counselors.  The team discussed 
that the Student “hates” going to school and that his physical aggression was 
becoming a difficult problem at home, as well.  The team also discussed the 
Student’s low self-esteem.  Additionally, the team discussed that the Student had 
reportedly stated that he wanted to hurt himself during his private therapy sessions. 

9. On October 4, 2013, staff escorted the Student to the quiet room after he pushed his 
body into his teacher to try to get his point sheet.  On the way to the quiet room, the 
Student bit the staff member escorting him.  While the Student was in the quiet 
room, his teacher came in to tell him that it was almost lunchtime.  The Student told 
her to “Get out.”  When she did not leave, the Student kicked her in the shin.  The 
Student stayed in the quiet room for 30 minutes.  The District informed the Parent 
through an incident report and the daily point sheet.  The District also tracked the 
isolation using the quiet room log. 

10. On October 9, 2013, staff escorted the Student to the quiet room after he kicked a 
desk into the paraeducator and the wall.  According to the quiet room log, the 
isolation lasted eight minutes.  The Student’s daily point sheet discussed the incident 
but the District’s documentation did not include an incident report.  Later that day, 
the Student voluntarily went to the quiet room. 

11. On October 16, 2013, the Student voluntarily went to the quiet room for 10 minutes.  
Later that same day, staff escorted the Student to the quiet room because he was 
standing on his chair and would not get down.  On the way to the quiet room, the 
Student bit the staff member escorting him.  As the staff member put the Student 
into the room, the Student’s head hit the padded wall and the Student began to cry.  
The isolation lasted 22 minutes.  Immediately after the incident, the Parent picked up 
the Student for an appointment.  The District informed the Parent through an incident 
report and the daily point sheet.  The District also tracked the isolation using the 
quiet room log. 
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12. On October 31, 2013, staff escorted the Student to the quiet room for climbing under 
a computer desk and unplugging wires.  According to the quiet room log, this 
isolation lasted one hour and thirteen minutes.  Later that day, staff escorted the 
Student back to the quiet room after he refused to go to class, climbed up on a 
cabinet, and eventually curled up in the corner.  According to the quiet room log, the 
second isolation lasted five minutes.  Although the daily point sheet informed the 
Parent that staff escorted the Student to the quiet room, it does not include or 
explain the lengthy duration earlier in the day.  The District’s documentation did not 
include an incident report. 

13. On November 8, 2013, staff escorted the Student to the quiet room after he refused 
the librarian’s directive to leave the school library because of his behavior.  As the 
staff member was escorting the Student, the Student bit the staff member, threw his 
shoe, and tried to kick the staff member.  According to the quiet room log, the 
isolation lasted 41 minutes.  The District informed the Parent about the incident 
through the daily point sheet and an incident report.  However, the incident report did 
not state the duration of the isolation. 

14. On November 21, 2013, staff escorted the Student to the quiet room after the 
Student placed his chair over his head, became aggressive, and tried to take the 
chair back when his teacher removed it from him.  While in the quiet room, the 
Student refused to be visible with the door closed so staff kept the door open, but 
the Student kept charging through the door.  According to the quiet room log, the 
isolation lasted 59 minutes; according to the incident report, the isolation lasted 30 
minutes.  Staff informed the Parent through the daily point sheet and the incident 
report. 

15. On November 26, 2013, the Student voluntarily went to the quiet room for seven 
minutes.  Later that day, staff escorted the Student to the quiet room after the 
Student “assaulted” his paraeducator who had stopped him from tearing up his point 
sheet.  The Student also kicked his special education teacher in the shin.  The 
Student initially calmed down after he was inside the quiet room, but then he “barged 
out” of the door towards his special education teacher.  After the Student refused to 
go back inside the quiet room, staff attempted to escort him back inside but he 
repeatedly resisted.  Staff then called the police.  Another staff member was able to 
escort the Student into the quiet room.  According to the quiet room log, the isolation 
lasted two hours and twenty-five minutes; according to the incident report, the 
isolation lasted ten minutes. 

16. When police arrived, the Student was still in the quiet room.  The Student’s special 
education teacher explained that the Student was not wearing his shoes because 
when the Student previously was in the quiet room (approximately on November 8, 
2013), the Student took his shoelaces out of his shoes, wrapped them around his 
neck, and pulled the shoelaces tight, “try[ing] to strangle himself.”  The police asked 
if the school reported this incident to the police and the school principal replied that 
the teacher had reported the incident to him, but the school had decided not to call 
the police.  The police informed the school principal that the school must notify the 
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police when students try to kill themselves.  Police then transported the Student to 
the hospital for a mental health evaluation. 

17. Based on the November 26, 2013 incident, the District imposed an emergency short-
term suspension on the Student.  However, the District later converted the 
emergency suspension into a 7-day suspension.  The Student’s suspension began 
on December 2, 2013 and continued through December 10, 2013. 

18. On December 12, 2013, which was the Student’s second day back at school after 
the suspension, the Student became upset during P.E. and threw equipment.  In 
response, school staff asked the Student to return to class, but the Student refused.  
Staff then escorted him to the quiet room, but another student was occupying the 
quiet room, so staff placed the Student in a seated hold on the floor for seven 
minutes.  During the seated hold, the Student bit the staff member.  Staff then called 
the police, who placed the Student in hand cuffs after he refused to talk to them, but 
took the cuffs off after the Student calmed down.  Police again transported the 
Student to the hospital for a mental health evaluation. 

19. The Student did not attend school for the remaining school days until winter break. 

20. On December 20, 2013, the Parent gave the District a written document, titled “IEP 
issues and Things to Consider.”  In that document, the Parent requested that the IEP 
team modify the Student’s BIP by: 
• Removing the undesirable behavior labeled as “being off task,” stating that she 

believed that the Student’s being off task was an academic rather than 
behavioral issue. 

• Listing actual alternative behaviors (or replacement behaviors) instead of listing 
goal behaviors. 

• Designating reinforcing activities that are based on the Student’s strengths rather 
than listing general education activities that are available to all students. 

• Designating different consequences for different circumstances, rather than 
listing identical consequences for each circumstance. 

Additionally, the Parent asked the team: 
• To define “Disrespect” as used in the BIP and in the IEP goals.  
• To change one of the Student’s behavioral management goals. 
• To work to improve the Student’s aversive interventions generally. 
• To take a more “hands off” approach to avoid escalating behavior. 

21. The Student was hospitalized for psychiatric and psychological evaluations from 
December 26, 2013 through January 6, 2014.  The Student’s first day back to school 
was January 10, 2014. 

22. On January 9, 2014, the Student’s IEP team agreed to postpone the Student’s 
annual IEP meeting because the Student had just been released from his 
hospitalization, and the team wanted to wait until the discharge summaries were 
available in order to review recommendations for possible incorporation into the IEP. 
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23. On January 16, 2014, the Student emptied an entire bottle of glue on his desk, 
smearing the glue, and gluing the pages of his math book shut.  However, because 
the District had directed school staff to take a “hands-off approach” with the Student, 
they ignored the behavior.  The Student then left the classroom and walked through 
the hallways followed by staff.  When the Student returned to the classroom, he sat 
in a rolling chair and started cruising around the room.  The Student exited the room 
with one knee on the chair and propelled himself through the hall.  Staff (including 
the school principal) followed the Student and tried to take the chair from him but the 
Student resisted.  When staff finally succeeded at taking the chair away, the Student 
charged at the school principal.  The Student’s teacher stepped in between the 
Student and the principal, calmly instructing the Student to return to the classroom.  
The Student then began shoving and kicking the teacher.  With the help of additional 
staff, staff put the Student into a hold and escorted him to the quiet room.  However, 
when the Student was released into the quiet room, he slapped his special 
education teacher on the side of her face.  The Student then continued to fight the 
staff members, charging out of the quiet room door and running toward staff.  He 
then punched the classroom assistant on her cheek with a closed fist.  Staff 
members again restrained the Student, but he broke free and punched the 
classroom assistant in the eye.  The Student made his way out of the quiet room and 
returned to his desk in his classroom.  Staff observed him peeling the glue from his 
hands and arms and then scooting around the room in a rolling chair.  The Student 
tried to leave the classroom on the chair again, but staff blocked his way.  The 
Student deescalated when he learned that staff had phoned the police.  According to 
the quiet room log, the isolation lasted ten minutes; according to the incident report, 
the incident lasted about 55 minutes, but the isolation lasted only about eight 
minutes.  When police arrived, the Student was in his classroom and calm.  The 
police report noted that similar behavior had been previously reported, but nothing 
had been done because of the Student’s age. 

24. The same day as the January 16, 2014 incident above, the IEP team, including the 
Parent, met to develop the Student’s annual IEP.  A summary of the IEP is included 
below: 

Behavior: The present levels of academic and functional performance stated that the 
Student had struggled with being safe, and being safe with others at both school and 
home.  It further noted that his unsafe behaviors resulted in one emergency 
expulsion, two of visits to the hospital crisis unit, and juvenile charges being filed.  
The present levels of performance also noted that when he was unsafe and ignored 
staff directives, staff needed to escort him physically, which further triggered his 
aggression and frustration, and resulted in staff assaults.  The present levels of 
behavior also noted that while the Student was hospitalized from December 26, 
2013 to January 6 2014, his medical providers changed his medication.  The 
January 2014 IEP incorporated recommendations for behavioral interventions from 
his recent hospitalization. 

Social Skills: The present levels of academic and functional performance stated that 
although the Student had the ability to interact positively with peers, he was often 



(Citizen Complaint No. 14-19) Page 10 of 16 
 

unable to do so under stress.  The present levels of performance then stated that 
because of the nature of his placement in a self-contained classroom with peers who 
experience similar social and behavioral challenges, there are times when it is 
imperative for the Student to ignore his peer’s behaviors and refrain from comments 
that further agitated his peers.  Additionally, the present levels of performance stated 
that the Student displayed opposition and noncompliance when staff needed to 
correct his behavior, especially when he was being unsafe, which adversely 
impacted his ability to participate in the general education environment.  The present 
levels of performance additionally noted that the Student’s repeated opposition often 
required physical escort or restraint, which further agitated him, and therefore, staff 
made every effort to avoid such situations. 

The January 2014 IEP noted that for the school days in the 2013-2014 school year, 
the Student: 

• Had been safe 40%of the time 
• Had been respectful to staff 24% of the time 
• Had been on task 24% of the time 
• Had fully participated in assignments 28% of the time 
• Had been respectful to peers 32 % of the time 
• Had minded his own business 44% of the time 
• Had stayed in his seat or area 36% of the time 

The IEP also noted that the Student had spent a total of 757 minutes refusing to 
work or participate in activities or lessons.  Of the Student’s days in attendance at 
school, 44% involved some form of work refusal.  The majority of these instances 
involved staff redirecting the Student and giving him a minor consequence. 

25. The January 2014 IEP stated that the Student takes medication, regularly saw a 
counselor, and had a BIP.  The IEP additionally noted that during the Student’s 
hospitalization, he was exposed to new coping methods, which the team would 
incorporate into the school setting.  The IEP provided for 1,150 minutes per week of 
specially designed instruction in behavioral management and 625 minutes per week 
of specially designed instruction in social skills both in a special education setting.  
The Student’s 2014 IEP included four annual goals designed to increase his 
behavioral management and social skills 

26. The Student’s January 2014 IEP also revised the Student’s BIP.  The BIP focused 
on extinguishing   the behaviors of work refusal, not minding his own business when 
peers are agitated, respecting staff directives, and unsafe behaviors at school. 

27. As requested by the Parent, the BIP included an alternative behavior for each 
undesired behavior that was no longer expressed as IEP goals.  For example as an 
alternative to being unsafe toward himself and others, the alternative stated, “The 
[Student] will use his Kelso’s choice card cues that he used while staying at 
Children’s Hospital, in conjunction with calm staff cues to assist him in coping 
appropriately when his frustration level increases.”  The meeting notes state that the 
Parent agreed with the new BIP “targets.”  Additionally, for each undesired behavior, 
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the BIP included reinforcing awards, which although similar, were no longer identical 
for each BIP goal and instead were specific to each behavior as requested by the 
Parent.  For example, to reinforce the Student’s respecting staff directives, staff 
would give verbal praise, instant feedback, and 1:1 time for staff to share the 
Student’s positive behavior.  Finally, for each undesired behavior, the BIP included 
specific consequences for each undesired behavior as requested by the Parent.  For 
example, as a consequence for the Student’s refusing to do his work, the Student 
might have to complete the work later. 

28. The Student’s IEP team also reviewed the Student’s aversive intervention plan.  The 
IEP noted that the Student had used the quiet room 34 times during the 2013-2014 
school year for a total of 855 minutes.  Of these quiet room visits, 50% were self-
directed, 50% were teacher-directed, of which 41% involved an escort or restraint.  
Additionally, 50% of the Student’s school days had involved some use of the quiet 
room.  The Student’s IEP revised the Student’s aversive intervention plan, and 
continued to permit the use of physical escorts, holds (including both seated or 
standing), and isolation in the quiet room.  However, the plan limited the duration of 
any restraint or isolation to 30 minutes (a 5-minute decrease from the Student’s 
previous plan), if the Student’s behavior was not deescalating.  After 30 minutes of 
isolation without signs that the Student’s behavior was deescalating, the District 
would call the Parent.  Unlike the 2013 plan that stated that the Student would be 
sent home for the remainder of the day, the new plan stated that the teacher and 
Parent would decide the next step.  Additionally, the new plan included that in some 
instances, the police may be called, but the plan stipulated that police would be 
called only after the Parent, teacher, and principal mutually agreed to do so.  The 
meeting notes state that after reviewing the aversive intervention plan, the Parent 
had no questions. 

29. After implementing the January 2014 IEP, the Student’s behavior issues continued 
and from January 17, 2014 until March 12, 2014, school staff escorted the Student 
to the quiet room and isolated him an additional four times. 

30. On January 17, 2014, the school principal emailed the District special education 
specialist and the District special education director, stating that the Student’s 
assaults on staff had increased in severity and frequency and that he had significant 
concerns for the staff’s safety.  He then asked, “When do we consider an alternative 
placement for the Student.” 

31. On January 27, 2014, the Student voluntarily went to the quiet room twice, once for 
fifteen minutes and once for four minutes.  Later that same day, the Student began 
climbing on the counter tops in his classroom.  As a result, school staff cleared the 
classroom.  The Student then raised a pair of scissors and staff responded by 
placing the Student in a hold and escorted him to the quiet room.  The quiet room 
log does not record the isolation, but the incident report states that the restraint and 
isolation lasted 35 minutes. 
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32. On January 31, 2014, several members of the Student’s IEP team met to discuss 
their concerns and potential options.  The meeting included the District special 
education specialist, the Parent, the Student’s special education teacher, and the 
Student’s paraeducator.  According to the District special education specialist’s 
notes, the Parent stated that she had information about a private behavioral 
program.  The District special education specialist discussed the private program 
with the Parent, and stated that the District was considering the same option.  The 
Parent and the Student subsequently made plans to visit the private program. 

33. On February 3, 2014, the Parent left a message for the District special education 
specialist, stating that the Parent and the Student would be visiting the private 
behavioral program that day.  The next day, however, the Parent informed the 
special education specialist that the Student had refused to visit the private 
behavioral program and that the Parent wanted to wait before proceeding with the 
Student’s possible enrollment in the program.  According to the special education 
specialist’s telephone notes, the school principal understood that the Student would 
therefore continue to attend the same elementary school.  On February 7, 2014, the 
Parent informed the District special education specialist that she was now 
investigating a non-private behavioral program operated by another school district. 

34. On February 10, 2014, staff again escorted the Student to the quiet room after he 
tried to trip a peer during P.E. class.  The Student kicked the staff member escorting 
him in the face.  While the Student was in the quiet room, he refused to sit where 
staff could monitor him.  The Student removed his shoes and threw them at the wall, 
window, and the light fixture.  The Student removed his shoelaces from his shoes 
and settled into a corner of the quiet room where staff could not see him.  The 
Student’s special education classroom assistant removed the Student’s shoelaces 
from the quiet room.  According to the quiet room log, the isolation lasted 52 
minutes; according to the incident report, the isolation lasted 38 minutes. 

35. Also on February 10, 2014, the Parent requested that the District provide the 
Student’s IEP to the behavioral program operated by another school district because 
she hoped it would be an alternative placement option for the Student.  The District 
then sent the Student’s IEP to the other school district.  That same day, the District 
was informed that the behavioral program the Parent inquired about was a 
residential rehabilitation center that does not provide services for elementary 
students unless they are residential students, or students that have been through a 
long-term in-patient process. 

36. According to the District special education specialist’s notes, on February 12, 2014, 
the Parent reported that the Student was feeling overwhelmed at school and the 
Parent was very upset about the prospect of the Student’s needing to attend a 
private behavioral program.  The Parent asked to reschedule the Student’s 
placement options meeting and the District agreed. 

37. On February 19, 2014, the Student’s IEP team met to continue to discuss placement 
options for the Student.  The meeting included the District special education 
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specialist, the Parent, the District special education director, the school principal, 
and two of the Student’s outside private providers.  According to the District special 
education specialist’s notes, one of the Student’s outside providers did not think that 
the private behavioral program was a good fit for the Student because the Student’s 
primary issue was his sense of failure.  The District special education director stated 
that the District was very concerned because the Student had tried to strangle 
himself, and he needed to have his therapeutic needs met.  The District special 
education director stated that she believed the private program was appropriate for 
the Student.  The Parent stated that she did not see how the private program was 
different from juvenile detention and that if the Student did not want to go to the 
program, she could not force him.  The District special education director stated that 
the private behavioral program was a “leveled system” and that the Student could 
return to public school when ready.  The Parent stated that she was worried about 
what the Student would do if he were forced to attend because he had told her that 
he would harm himself.  The Parent and one of the Student’s outside providers 
made plans to visit the private program, and the IEP team did not recommend 
changing the Student’s placement at that time. 

38. On February 23, 2014, the Parent requested that the Student receive an 
independent educational evaluation (IEE), specifically a functional behavioral 
assessment (FBA).  On February 26, 2014, the District special education specialist 
asked the Parent whether she disagreed with the current FBA.  The special 
education specialist also asked whether the Parent had made a new appointment to 
tour the private behavioral program that had previously been discussed.  On 
February 27, 2014, the Parent replied that she was not taking a position about 
whether she agreed or disagreed with the existing FBA.  Additionally, she asked for 
a copy of the existing FBA. 

39. On March 10, 2014, the District agreed to the Parent’s request for an independent 
FBA.  According to the District’s supplemental information, the FBA is currently 
underway and the results are due in the near future. 

40. On March 12, 2014, the Student harassed staff and staff escorted him to the quiet 
room for 15 minutes.  The Student’s daily point sheet discussed the incident but the 
District’s documentation does not include an incident report. 

41. On March 14, 2014, the Parent filed the request for this complaint. 

CONCLUSIONS 

1. The District followed procedures for considering the Parent’s requests as part of 
developing the Student’s January 16, 2014 IEP.  On December 20, 2013, the Parent 
provided the District with a document entitled “IEP issues and Things to Consider.”  
The District incorporated all of the Parent’s IEP revision requests into the January 
16, 2014 IEP.  Additionally, the January 16, 2014 IEP meeting notes state that the 
Parent agreed with the revised BIP “targets” and had no questions regarding the 
amended aversive intervention plan.  Further, the documentation supports that the 
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District changed its response to the Student’s behavioral issues, as requested by the 
Parent.  Regarding placement decisions, the District followed procedures for 
including the Parent in the team that makes placement decisions and considered the 
Parent’s input.  Additionally, the documentation supports that the District cooperated 
with the Parent’s desire to investigate other placement options; however, alternative 
placements for the Student were limited to the Parent’s suggestions.  Further, at the 
Parent’s request, the District postponed a placement decision until the Student’s 
independent FBA is complete and the Student continues to attend his elementary 
school while awaiting the results of the independent FBA.  Therefore, the 
documentation supports that the District has followed procedures for considering a 
change to the Student’s placement, including seeking and considering the Parent’s 
input.  The District is reminded that it is ultimately the District’s responsibility to 
propose a program that provides the Student with a free appropriate public 
education, even if the IEP team does not reach consensus. 

2. The documentation supports that the District followed procedures for implementing 
the behavioral components of the Student’s IEP.  The District documented the 
Student’s annual behavioral goals and behavior implementation plan.  The Student’s 
IEP included the use of restraint or isolation to discourage specific undesirable 
behaviors by the Student and the documentation supports that the District used 
restraint and isolation according to the aversive intervention plan in the IEP.  While 
there were some instances where the documentation showed that the Student was 
isolated for longer than the plan specified, these did not appear to be material 
deviations from the IEP.  Further, the Student’s IEP included that the Student could 
choose to use the quiet room as a coping mechanism and the documentation 
supports that the District tracked and distinguished between the Student’s self-
directed use of the quiet room and the staff’s use of the quiet room as an aversive 
intervention.  In addition, the documentation supports that the District reasonably 
used restraint and isolation to control spontaneous behavior by the Student that 
posed a clear danger of serious harm to himself or others.  However, state 
regulations adopted in 2013 require that the District must notify the Parent each time 
it uses restraint or isolation with the Student and the District failed to meet this 
notification requirement.  Although the Student’s daily point sheets generally 
informed the Parent that restraint or isolation was used, the point sheets do not 
include all of the required information.  The required information includes: (a) the 
date and time of the incident; (b) the name and job title of the individual who 
administered the restraint or isolation; (c) a description of the activity that led to the 
restraint or isolation; (d) the type of restraint or isolation used with the Student, 
including the duration; and, (e) whether the Student or staff was physically injured 
during the restraint or isolation and any medical care provided.  Additionally, 
although the District’s “Restraint and Isolation Report” form would supply the Parent 
with all the required information, the documentation includes only 11 incident reports 
for the 2013-2014 school year despite the quiet room log showing 19 incidents of 
restraint and isolation.  Further, in several circumstances, staff did not properly 
complete the “Restraint and Isolation Report” to communicate all of the required 
information.  Finally, districts must evaluate the effectiveness of the aversive 
intervention plan.  Given the increase in behavioral incidents during the year, the 
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District’s exploration of additional services for the Student, and potential placement 
options is appropriate. 

3. The District suspended the Student for a total of seven days.  Districts are allowed to 
remove students eligible to receive special education services from their current 
educational placement for up to ten school days without requiring specific procedural 
protections beyond those that would be provided to students who are not eligible for 
special education. 

4. The documentation does not support that the District responded to the Parent’s 
February 23 2014 request for a copy of the Student’s FBA.  However, the District 
corrected this omission on April 8, 2014 when the Parent received the Student’s 
2011 FBA as part of the District’s response to this complaint.  This is within the 45-
calendar day time period allowed to provide access for student records.  No 
corrective actions are ordered. 

5. The District followed procedures in responding to the Parent’s request for an 
independent FBA and has timely provided the Student with an independent FBA. 

CORRECTIVE ACTION 

On May 30, 2014, the District will provide documentation to OSPI that it has completed 
the following corrective action. 

STUDENT SPECIFIC: 
None. 

DISTRICT SPECIFIC: 

The District will send a written reminder to all special education certificated staff, 
including educational staff associates (ESAs) and principals, addressing the 
requirements under WAC 392-172A-03135 for documenting and reporting the use of 
isolation and restraints with a student who has an IEP.  Although the District’s “Restraint 
and Isolation Report” form includes all the statutorily prescribed information, the District 
must remind staff to complete the form in its entirety and to notify students and parents 
in accordance with RCW 28A.600.486.  The District will provide OSPI with 
documentation that it has sent a written reminder to all special education certificated 
staff and principals by May 30, 2014. 

The District will submit a completed copy of the Corrective Action Plan (CAP) Matrix 
documenting the specific actions it has taken to address the violations and will attach 
any other supporting documents or required information. 

NOTE: The district may request an electronic version of the matrix by e-mailing Thinh 
Le at Thinh.Le@k12.wa.us. 
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Dated this ____ day of May, 2014 

Douglas H. Gill, Ed. D. 
Director, Special Education 
PO BOX 47200 
Olympia, WA 98504-7200 

THIS WRITTEN DECISION CONCLUDES OSPI’S INVESTIGATION OF THIS 
COMPLAINT 

IDEA provides mechanisms for resolution of disputes affecting the rights of special 
education students.  This decision may not be appealed.  However, parents (or adult 
students) and school districts may raise any matter addressed in this decision that 
pertains to the identification, evaluation, placement, or provision of FAPE to a student in 
a due process hearing.  Decisions issued in due process hearings may be appealed.  
Statutes of limitations apply to due process hearings.  Parties should consult legal 
counsel for more information about filing a due process hearing.  Parents (or adult 
students) and districts may also use the mediation process to resolve disputes.  The 
state regulations addressing mediation and due process hearings are found at WAC 
392-172A-05060 through 05075 (mediation) and WAC 392-172A-05080 through 05125 
(due process hearings.) 
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