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SPECIAL EDUCATION CITIZEN COMPLAINT (SECC) NO.  14-16 

PROCEDURAL HISTORY 

On February 27, 2014, the Office of Superintendent of Public Instruction (OSPI) 
received a Special Education Citizen Complaint from the parents (Parents) of a student 
(Student) attending the Ellensburg School District (District).  The Parents alleged that 
the District violated the Individuals with Disabilities Education Act (IDEA), or a regulation 
implementing the IDEA, with regard to the Student’s education.  The Parents verified 
that they provided the District a copy of the complaint on March 5, 2014. 

On March 7, 2014, OSPI acknowledged receipt of this complaint and forwarded a copy 
of it to the District Superintendent on the same day.  The District was asked to respond 
to the allegations made in the complaint. 

On March 13, 2014, the Parents requested that an additional issue be added to the 
complaint.  OSPI granted the request and notified the District of the additional issue on 
March 14, 2014. 

On March 26, 2014, OSPI received the District’s response to the complaint and 
forwarded it to the Parents on the same day.  The Parents were invited to reply with any 
information they had that was inconsistent with the District’s information.  The Parents 
did not reply. 

On April 9, 2014, OSPI asked the District to provide additional information.  On April 9, 
2014, OSPI received the requested information from the District and forwarded it the 
Parents on April 10, 2014. 

OSPI considered all of the information provided by the Parents and the District as part 
of its investigation. 

OVERVIEW 

During the 2013-2014 school year, the Student attended a District elementary school.  
From the beginning of the school year, the Student had behavioral issues which 
resulted in multiple disciplinary referrals, removal from class, bus suspensions, and 
being sent home from school.  In November 2013, due to their concerns about the 
Student’s behavior, the Parents requested that the Student be referred for a special 
education eligibility determination.  In response, the Student’s school held a child study 
team (CST) meeting, and despite the Parents’ and staff members’ concerns about the 
Student’s behavior, determined that the Student would not be referred for a special 
education determination.  The CST did not document its decision in a prior written 
notice, and the Parents continued to ask for information about their referral.  Over the 
next few months, the Student continued to have behavioral issues, and in response, the 
school conducted a functional behavioral assessment and developed a behavior plan 
for the Student independent of the special education process.  In February 2014, the 
school held a second CST meeting, and the team ultimately agreed to refer the Student 
for a determination of the need for special education services. 
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The Parents alleged that the District failed to follow special education referral 
procedures.  The Parents also alleged that the District conducted evaluations of the 
Student without obtaining parental consent, and failed to follow procedures for 
protecting the Student’s personally identifiable information.  The District denied the 
allegations. 

ISSUES 

1. Did the District follow special education referral procedures? 
2. Did the District conduct evaluations of the Student without obtaining parental 

consent? 
3. Did the District followed procedures for protecting the Student’s personally 

identifiable information? 

LEGAL STANDARDS 

Child Find: School districts are required to conduct child find activities calculated to 
locate, evaluate, and identify students with suspected disabilities who reside within 
district boundaries and who might be in need of special education.  To accomplish this, 
each district must implement policies and procedures that describe the methods it will 
use to conduct child find activities.  34 CFR §300.111; WAC 392-172A-02040.  “The 
child find duty ‘is triggered when the [school district] has reason to suspect a disability, 
and reason to suspect that special educations services may be needed to address that 
disability.”  Dep’t of Educ., State of Haw. v. Cari Rae S. 35 IDELR 90 (U.S. District Ct 
HI, 2001). 

Referral: Any person may make a referral of a student suspected of having a disability.  
34 CFR §300.301; WAC 392-172A-03005.  A referral may be implied when a parent 
informs a school that a child may have special needs.  In the Matter of the Lake 
Washington School District, OSPI Cause No. 2011-SE-0020X (WA SEA 2011).  When a 
student suspected of having a disability is brought to the attention of school personnel, 
the district must document that referral.  It must provide the parents with written notice 
that the student has been referred because of a suspected disabling condition and that 
the district, with parental input, will determine whether the student is a good candidate 
for evaluation.  It must review the referral, and it must collect and examine existing 
school, medical, and other records.  The district must determine within 25 school days 
after receipt of the referral whether it will evaluate the student.  The district must provide 
the parent with written notice of its decision.  34 CFR §300.301; WAC 392-172A-03005. 

Consent for Initial Evaluation: A district is required to obtain informed parental consent 
before conducting an initial evaluation of a student suspected of needing special 
education services.  34 CFR §300.300; WAC 392-172A-03000.  Consent means that 
the parent: has been fully informed of all information relevant to the activity for which 
consent is sought in his or her native language, or other mode of communication; 
understands and agrees in writing to the activity for which consent is sought, and the 
consent describes the activity and lists any records which will be released and to whom; 
and understands that the granting of consent is voluntary and may be revoked at any 
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time.  34 CFR §300.9; WAC 392-172A-01040.  The District must make reasonable 
efforts to obtain parental consent and keep a record of its attempts.  34 CFR §300.300; 
WAC 392-172A-03000. 

Functional Behavioral Assessment: An functional behavioral assessment (FBA) is 
generally understood to be an individualized evaluation of a child in accordance with 34 
CFR §§300.301 through 300.311 to assist in determining whether the child is, or 
continues to be, a child with a disability.  The FBA process is frequently used to 
determine the nature and extent of the special education and related services that the 
child needs, including the need for a BIP.  As with other individualized evaluation 
procedures, and consistent with 34 CFR §300.300(a) and (c), parental consent is 
required for an FBA to be conducted as part of the initial evaluation or a 
reevaluation.  Questions and Answers on Discipline Procedures (OSEP 2009). 

Initial Evaluation – Specific Requirements: The purpose of an initial evaluation is to 
determine whether a student is eligible for special education.  34 CFR §300.301; WAC 
392-172A-03005.  The student must be assessed in all areas related to their suspected 
disability.  The evaluation must be sufficiently comprehensive to identify all of the 
student’s special education and related services needs, whether or not they are 
commonly linked to the disability category in which the student has been classified.  34 
CFR §300.304; WAC 392-172A-03020.  The evaluation team must document and 
carefully consider information from a variety of sources.  34 CFR §300.306; WAC 392-
172A-03040. If a medical statement or assessment is needed as part of a 
comprehensive evaluation, the district must obtain that statement or assessment at their 
expense.  34 CFR §300.304; WAC 392-172A-03020. 

Confidentiality of Education Records: FERPA requires districts to maintain the 
confidentiality of students’ education records. 34 CFR §300.623; WAC 392-172A-
05230. FERPA controls the circumstances under which a district may disclose 
personally identifiable information from educational records, and prohibits non-
authorized disclosure of that information.  As a general rule, personally identifiable 
information may not be disclosed without specific, informed parental consent.  This rule 
is subject to a number of exceptions, including the allowance for school districts to 
disclose information to teachers within the district or officials of participating agencies 
for purposes of meeting a requirement of the Act.  34 CFR §300.622; WAC 392-172A-
05225. 

FINDINGS OF FACT 

1. During the 2013-2014 school year, the Student attended kindergarten at a District 
elementary school.  Prior to the beginning of the school year, the Parents met with 
the Student’s kindergarten teacher to discuss that the Student had a history of 
behavioral issues while attending preschool and daycare. 

2. The District’s 2013-2014 school year began on September 4, 2013. 
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3. On September 11, 2013, the Student hid under a table and kicked other students.   
As a result, the Student met with the school counselor to discuss his behavior.  On 
September 19, 2013, the Student pushed another student in his classroom and 
again met with the school counselor to discuss his behavior. 

4. On September 20, 2013, the school principal and the school counselor met with the 
Parents to discuss the Student’s behavior. 

5. On September 23, 2013, the Student was sent to the school office for being rough 
with other students during PE class, and as a result, again met with the school 
counselor to discuss his behavior. 

6. On September 24, 2013, the Student’s mother emailed the Student’s kindergarten 
teacher about how the Student was behaving at school.  In response, the teacher 
stated that the Student was trying hard at school, but had a behavior incident that 
day when he was not chosen to be the class helper.  As a result of the incident, the 
Student met with the school counselor to discuss his behavior. 

7. On September 25, 2013, the Student’s mother again emailed the kindergarten 
teacher and asked about the Student’s behavior.  The Student’s teacher responded 
that the Student had some days that were better than others, but believed the 
Student was making some progress. 

8. On September 27, 2013, the Student received a disciplinary referral.  The District’s 
discipline report stated the Student “became extremely angry and was throwing 
chairs, kicked another student, [and] hit [the school counselor] in the face.  He was 
taken to the office area in [an] attempt to calm him down, but his anger escalated.” 

9. On October 1, 2013, the Student’s teacher emailed the Student’s mother stating the 
Student had a “pretty good” day on September 30, 2013.  The teacher stated that 
the Student had come close to having a “meltdown” but later composed himself. 

10. On October 3, 2013, the Student’s teacher again emailed the Student’s mother, this 
time stating that the Student had a difficult morning on October 2, 2013, kicking and 
hitting other students.  The teacher stated that the Student became angry when 
other students got attention, but that she was working with the Student on keeping 
calm.  In response, the mother thanked the teacher for her help and stated that she 
was waiting to hear back from a private counselor. 

11. On October 8, 2013, the Student again had to be removed from class because he 
was hiding under tables and attempting to kick other students.  The Student then 
met with the school counselor once again to discuss his behavior. 

12. On October 10, 2013, the Student was sent to the school office for hitting other 
students during recess.  The Student was then placed in the school “care” room 
where he became upset, and began throwing things, kicking chairs, and attempted 
to knock over a computer.  Due to the Student’s behavior, the school counselor 
stayed in the room with the Student for two hours.  The Student was then sent home 
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from school in the afternoon.  The following day, the Student was sent to the school 
office for pushing another student to the ground and laughing at him.  The Student 
then met with the school counselor, but kicked and scratched the counselor. 

13. On October 16, 2013, the paraeducator assigned to the Student’s classroom 
requested that the school counselor remove the Student from the classroom 
because he was screaming and scaring other students.  The counselor then worked 
with the Student on breathing, using emotion words, and role playing with puppets. 

14. On October 22, 2013, the Student’s teacher emailed the Student’s mother stating 
that the Student had been having “pretty good days” the last six school days.  
However, the Student had a difficult day at school that particular day.  The Student 
was rude to his reading buddy, and twice threw a marble at another student’s face.  
He then threw a book across the room and started kicking and screaming.  As a 
result, the school counselor and principal were called and the Student spent the next 
hour continuing to kick and scream.  Later that same week, the school counselor 
was called to assist the Student’s substitute teacher in getting the Student under 
control as the Student had pushed two other students.  The school counselor then 
walked the Student to the school office and the Student kicked and tried to hit the 
counselor.  The Student then spent time in the “care” room again and tried to push 
over a computer. 

15. On October 30, 2013, the Student received a disciplinary referral.  The District’s 
discipline report stated the Student “repeatedly pulled on [another student’s] medal, 
jumped on her, pushed her, and hit her.  When he pulled her medal off, he said he 
wanted to steal it, so he did.  He refused to cooperate and ran when an adult tried to 
help.”  Also that same day, the Student received a second disciplinary referral for 
hurting other students and “head butting and hitting” a substitute teacher. 

16. On November 6, 2013, the Student received yet another disciplinary referral.  The 
District’s discipline report stated the Student “pushed [another student] down in the 
mud and then on the blacktop.  Had to be escorted into the classroom.  Screamed 
and cried and [became] physically aggressive with another student.”  The next day, 
the Student hit two other students and became upset.  In response, the Student’s 
teacher requested the school counselor help the Student calm down.  The Student 
then ran into another classroom, hid under a table, and screamed.  The counselor 
helped remove the Student from the classroom and the Student then hit the 
counselor and called him names.  As a result, the Parents were asked to pick up the 
Student from school. 

17. On November 81, 2013, the Student hit and pushed another student down, who 
became so upset; she called her parents to pick her up from school.  Later, the 
Student was removed from the school book fair when he began knocking over 

                                                           
1 The District’s documentation states that these events occurred on November 9, 2013, which is a 
Saturday.   Because the District does not hold school on Saturdays, it is likely these events actually 
occurred on Friday, November 8, 2013. 
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books.  The school counselor then took the Student to the office where he attempted 
to “destroy anything he could get his hands on.”  The counselor then removed the 
Student to the principal’s office and in response, the Student again kicked and tried 
to bite the counselor.  The Student would not calm down and the Parents were 
called to pick up the Student from school. 

18. On November 11, 2013, the Student threw a toy at another student’s face and then 
screamed in another student’s face.  The next day, the Student received a 
disciplinary referral for kicking another student in the head on the school bus and 
failing to follow the bus driver’s instructions to face forward.  As a result of the 
Student’s actions, he was suspended from the school bus for one day. 

19. On November 12, 2013, the Parents met with the school principal, the school 
speech language pathologist, the school counselor, the Student’s teacher, and the 
Student’s private daycare provider to discuss the Student’s behavioral issues.  At the 
meeting, the Parents requested a referral for special education services.  In 
response, the school staff said that they did “not typically refer students to special 
education early in their kindergarten year,” and provided other information that a 
student who is not well behaved does not necessarily merit a referral for special 
education.  The principal stated that the school needed to continue to work towards 
improvement and continue to document the results of the school’s work with the 
Student.  The staff members informed the Parents that the school child study team 
would meet to discuss the Student. 

20. On November 13, 2013, the child study team (CST) at the Student’s school met to 
discuss the teacher’s concerns about the Student’s behavior.  Notes from the 
meeting state: 
• The team was unable to determine the antecedents for the Student’s tantrums, and had 

tried both positive and negative reinforcement strategies with the Student, but had not 
had success. 

• The Student’s teacher believed the Student was “not making connections about his 
behavior and learning about appropriate behaviors at school-as compared to his peers.”   

• The CST was very concerned about the Student’s behavior and wanted the school 
psychologist to observe the Student across multiple settings. 

• The Student’s was not progressing at a normal academic rate due to his behavior. 
• The Parents’ had concerns that the Student may have sensory issues. 
• The Student’s behavior was affecting his teacher’s ability to teach the other students in 

the classroom, and the teacher was concerned about the safety of the other students. 
• The school counselor was concerned about the safety of other students due to the 

Student’s behavior.  The counselor noted that on one occasion, the Student gave the 
counselor a bloody nose, and on another occasion, pulled off the counselor’s glasses 
and broke them. 

• Due to the Student’s aggressive behavior, the principal had to restrain the Student 
several times during the school year. 

• The Student had been sent home from school four times that school year due to his 
behavior. 

• School staff had recommended that the Parents pursue private counseling services for 
the Student, and in response, the Parents hired a private counselor. 
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The CST determined that they would not refer the Student for special education at 
that time, but agreed that the school counselor would contact the school 
psychologist to arrange to observe the Student on one or two different occasions, 
and that the Student’s teacher, the school principal, and the school counselor would 
continue to document the Student’s behavior incidents. 

21. On November 18, 2013, the Student received a disciplinary referral for sitting on top 
of another student, kicking another student, threatening another student by putting 
his fist in the other’s student’s face, and failing to follow directions.  The Student also 
had to be removed from his physical education activity.  Later that same week, the 
Student was suspended from the school bus for three more days because he hit 
another student in the face, breaking the student’s glasses, and also received a 
disciplinary referral for punching another student in the stomach. 

22. On December 3, 2013, the Student kicked another student in the head and was 
removed to the “care” room.  On December 5, 2013, the Student pushed another 
student to the ground and had to spend recess in the “care” room. 

23. On December 6, 2013, the Student’s mother and the Student’s teacher exchanged 
emails regarding the Student’s behavior at school that week.  The teacher stated 
that the Student had not wanted to complete a writing assignment that day, so 
instead threatened other students and broke pencils.  In response, the teacher 
moved the other students away from the Student and ignored the Student.  On 
December 10, 2013, the Student hit another student in the face with a wooden block 
and hid in a locker. 

24. On December 17, 2013, the Student kicked one student and then punched another 
student causing the student to bleed.  On December 19, 2013, the Student received 
a disciplinary referral for pushing another student.  As a result, the Student received 
recess detention. 

25. The District was on winter break from December 23, 2013 through January 3, 2014. 

26. On January 15, 2014, the Student’s mother emailed the Student’s teacher stating 
that she had left a message for the school counselor regarding the Student’s 
behavior, but had not heard back from him.  The mother also asked if the teacher 
was seeing any progress with the Student’s ability to follow directions or managing 
his emotions, and also asked if the Student was being observed.  The mother stated 
that the Student had an appointment with his private counselor that day and wanted 
to give the private counselor an update on the Student’s behavior.  The mother 
further stated that the Parents had not heard back about their referral for special 
education services, and asked if there was progress on the referral.  In response, 
the teacher stated that the Student initially had a rough time transitioning back to 
school after the winter break, but was now having a better week.  The teacher also 
stated that the Parents would need to speak to the school counselor about the 
referral for special education.  The teacher was unsure if the referral had been 
approved, since the Student had been making progress, and stated that the Student 
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had not yet been observed.  Also that same day, the Student hit another student and 
the school counselor was asked to remove the Student from the classroom. 

27. On January 22, 2014, the Student’s teacher emailed the Parents stating that the 
Student had a difficult day.  The Student yelled at the teacher, pounded on his desk, 
threatened another student by putting his fist in her face, hit another student, and 
tried to steal items from the classroom by putting them in his backpack.  The teacher 
stated the Student would not listen to adults, especially the paraeducator assigned 
to the Student’s classroom, and that the Student had been specifically targeting 
another student, who had to be moved to another math group due to the Student’s 
negative behaviors. 

28. On January 24, 2014, the Parents responded to the teacher’s email and copied the 
school counselor on the email.  The Parents asked for more specific information 
about the Student’s behavior.  The Parents also stated that they had made calls to 
the school about the Student’s behavior and were told “no news is good news.”  The 
Parents were confused as to why they had not been informed about the Student’s 
behavior if he was continually targeting another student, and that the behavior had 
resulted in the other student having to be removed from the math group.  The 
Parents stated they had not been informed the Student was hitting the other student.  
The Parents also stated that the Student came home with scratches and wanted to 
know if other students were hurting the Student, or if they were responding to the 
Student’s behavior towards them.  The Parents were upset that the school was not 
providing them, and by extension, the Student’ private counselor, with information 
about the Student’s behavior so the private counselor could work with the Student 
on addressing the behavior.  The teacher later responded with more information 
about the Student’s behavior and asked that the Parents share any information from 
the Student’s private therapist that may help the Student at school. 

29. Also on January 24, 2014, the District director of special services emailed the 
Student’s school principal and copied the Parents on the email.  The director stated 
that he had met with the Student’s father earlier that day to discuss the Student’s 
behavior and they had reviewed information from the Student’s teacher regarding 
the Student’s behavior, as well as discussed that the director had observed the 
Student earlier in the school year.  The director stated that the father had concerns 
about the Student being sent home from school and that it did not appear that there 
was a plan in place to address the Student’s behavior.  The director volunteered to 
help the school staff put together a behavior plan for the Student, and stated that he 
would need to observe the Student as well as have a District school psychologist 
observe the Student.  The director offered additional suggestions about what he 
believed the Student’s behavioral plan should include. 

30. On January 27, 2014, the school counselor responded to the Parents’ January 24, 
2014 email, stating that he previously told the Parents that he would contact them if 
the Student’s behavior led to him having to be removed from class.  Outside of that, 
the counselor was not always aware of the Student’s behavior on a daily basis, and 
he suggested the Parents be in regular contact with the Student’s teacher regarding 
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the Student’s behavior.  The counselor said he was unaware of any other students 
scratching the Student, but that many of the other students reported that the Student 
had hurt them, which was upsetting to both the students and their parents.  The 
counselor stated that it was “great” that the Parents were taking the Student to a 
private counselor in order to support the Student. 

31. On January 28, 2014, the Student’s teacher emailed the Parents that the Student 
had punched one student and then kicked another student.  The teacher then sent a 
second email asking to meet with the Parents.  The Parents agreed to meet the next 
day. 

32. On January 29, 2014, the Parents met with the Student’s teacher to discuss the 
Student’s behavior.  As a result of the meeting, the teacher proposed a behavior 
plan to address the Student hurting other students and asked for the Parents’ 
feedback.  The teacher began using the behavior plan the next week. 

33. On January 30, 2014, the Student received a disciplinary referral for wandering and 
loitering in front of the school, and refusing to follow an adult’s instructions to return 
to the school playground.  Also that same day, the District director of special 
services emailed the Student’s father stating that he had spoken to the Student’s 
principal and he had recommended that a behavior plan be developed for the 
Student. 

34. Also on January 30, 2014, the Student’s principal emailed the District superintendent 
and the District director of special services in response to the director’s January 24, 
2014 email.  The principal stated that the school was already providing the Student 
with the suggestions the director proposed, and that the Student was not 
responding.  The principal agreed that a documented behavior plan would be good 
to have, but believed the documented plan would be “much like our practice is 
now…encouragement, minimize potential for issues, provide consequences, support 
and an opportunity to practice better behavior.  Unfortunately, each opportunity to 
practice leads to another student being injured.”  In response, the director of special 
services stated that “as I indicated yesterday, I think you need a hand.”  The director 
relayed that the superintendent had agreed to provide the Student one-on-one 
paraeducator support for three weeks, once a behavior plan was developed for the 
Student.  The director stated that it was necessary to develop a behavior plan for the 
Student and hoped to get a plan put together quickly.  The director also stated that 
he was not talking about “referral, permission, signatures, formal meeting…we’re 
talking about support to the school to provide an intervention plan for the student.  It 
could probably go forward with some observation and some discussion.”  The 
director said that he would ask the school psychologist to put together a plan for the 
Student based on existing data about the Student’s behavior. 

35. Also on January 30, 2014, a functional behavioral assessment (FBA) of the Student 
was conducted.  The FBA stated that it was the belief of the child study team, that “a 
new plan for [the Student] needs to be developed that will ensure the safety of other 
students and minimize the distractions to the classroom learning environment.  As 
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part of this new plan, we (the CST) recommend [the Student] be assessed by our 
special services department.  We would also recommend the Parents seek a referral 
and assistance through a child psychologist who specializes in pediatric behavior 
disorders.” 

36. Based on the Student’s FBA, school staff developed a “behavioral support plan” for 
the Student on January 30, 2014.  The plan noted that the Student had skill deficits 
and performance deficits that impacted his behavior and that due to the deficits, the 
Student needed to be taught behavioral skills.  The plan provided for time during the 
Student’s school day to receive instruction on behavioral skills from the school 
counselor.  The plan also stated that as of January 30, 2014, the school counselor 
would act as the Student’s one-on-one aide until a more permanent solution could 
be developed.  The behavioral support plan also allowed for the use of aversive 
interventions in the form of restraint. 

37. On February 3, 2014, the Student received another disciplinary referral for hitting 
another student.  Also that same day, the District director of special services emailed 
the Parents, the school principal, the school counselor, and the Student’s teacher, 
and copied the District superintendent.  The director stated that he had looked at the 
Student’s behavior incident reports, as well as the actions taken by the Student’s 
school in response to the incidents.  The director also stated that he had observed 
the Student and was going to ask the school psychologist to also observe the 
Student and provide feedback.  The director said that he saw “very strong elements” 
in what the staff at the Student’s school had done in response to the Student’s 
behavior, and believed “existing pieces combined with perhaps a few more can be 
assembled in a calculated way to have a better result.”  The director further stated 
that the District superintendent had agreed to provide additional support for the 
Student’s school to help develop a behavior plan for the Student.  The director 
suggested times to meet to develop a plan from the Student.  A meeting was later 
scheduled for February 5, 2014. 

38. Also on February 3, 2014, the school counselor emailed the Parents stating that a 
paraeducator had spent the day with the Student.  However, despite the 
paraeducator support, the Student became angry with another student and hit him.  
The counselor stated that he had also spent time with the Student that day during 
each recess period, but the Student ran away from the counselor and tried to hide 
on the playground.  The Student also slapped another student during the recess 
period.  The counselor stated that he had spoken with the school principal about the 
upcoming meeting on February 5 and was looking forward to working proactively 
with the Parents to support the Student.  The counselor stated that the school also 
planned to invite the Student’s private daycare provider to attend the meeting. 

39. Also on February 3, 2014, the school principal emailed the District director of special 
education services “declining” the director’s participation in a meeting with the 
Parents.  The principal stated that the school had a behavior plan in place, and 
would share the behavior plan with the Parents in “document form” by using the 
special education form that the director had provided the school the prior week.  The 
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principal also stated that as of that day, there was a full time paraeducator in place 
to work with the Student, “as we cannot risk other children’s safety any longer.”  The 
next day, the director responded that he had called the Student’s father and 
canceled the meeting.  The director also stated once again that he saw strong 
elements in the school’s response to the Student’s negative behavior, and believed 
that if “assembled in a calculated manner could result in improved behavior.”  
However, the director also stated that some of the school’s responses had a high 
probability of rewarding the Student’s negative behavior and would likely result in the 
behavior continuing to reoccur.  The director said his concern for a positive outcome 
for the Student was growing. 

40. On February 5, 2014, the school principal and the school speech language 
pathologist (SLP) met with the Parents to review the FBA and behavioral support 
plan developed for the Student.  The District’s documentation does not show if other 
staff members also attended the meeting, but does indicate that the director of 
special services did not attend.  The principal and SLP told the Parents that the FBA 
and behavioral support plan were not special education documents, “but rather tools 
that our team has used to gather and clearly communicate patterns of behavior and 
interventions applied.”  The Parents asked when the Student’s school would submit 
a referral for special education.  In response, the staff members stated that the 
school child study team (CST) would be meeting to review data collected since the 
prior CST meeting in November, and would likely refer the Student for special 
education. 

41. On February 6, 2014, the Student’s school held a second CST meeting.  At the 
meeting, the CST agreed that the Student had benefited from the individualized 
interventions offered by [the school counselor] and additional classroom support, but 
that the Student was in a need of a special education referral. 

42. On February 7, 2014, the District sent the Parents prior written notice proposing to 
initiate a special education referral.  The notice stated that the Student was not 
making adequate behavioral and social/emotional progress in his current 
educational program, and may be eligible for and in need of special education 
services.  The District also provided the Parents a consent form.  The District’s 
documentation does not show that the District also sent the Parents a prior written 
notice that it planned to evaluate the Student, or a notice describing the evaluation 
procedures the District planned to conduct. 

43. On February 11, 2014, the Parents emailed the school principal and copied the 
school counselor, the Student’s teacher, and the District director of special services.  
The Parents asked who wrote the Student’s FBA and behavioral support plan, as the 
documents did not indicate who wrote them.  The Parents also requested that the 
Student’s daily behavior reports be modified to include information about the 
Student’s positive behavior.  The Parents asked how the paraeducator assigned to 
the Student’s classroom had come to be assigned as the Student’s one-on-one aide.  
The Parents also asked for information about the paraeducator’s credentials. 
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44. Later that same day, the principal responded that the school counselor had written 
the documents in conjunction with the Student’s teacher, the school psychologist, 
the school speech language pathologist, and himself.  The principal stated that the 
FBA was a special education form that was often used by a special education 
teacher to assess behaviors.  The principal said “we used it as a means to collect 
information but [the special education department] would officially use it if [the 
Student] were to be assessed by special services, signatures would be part of the 
process.  The behavior plan is the template we used to clearly document and 
communicate our work to improve [the Student’s] behavior here, it too can be used 
by [a special education] case manager if we get to that point.”  The principal further 
stated that the paraeducator was hired to ensure the safety of other students in the 
Student’s classroom and to help the Student “learn to control his violent impulses.”   
The principal also said that the school staff recognized the Student when he 
exhibited positive behaviors, even though they were not documented in the daily 
behavior report.  The principal stated that staff would continue to work with the 
Student to help him improve his behaviors and recommended the Parents “continue 
to seek other professional help to assess [the Student’s] behavior.  Our special 
services department may evaluate him (that is up to the [director of special services], 
but there are medical professionals practicing that may be of great assistance to you 
as well.”  The principal then asked if the Student was still seeing a private 
psychiatrist, or if he was seeing a private counselor.  The principal also asked if it 
would be possible for the Student to see other medical professionals as well. 

45. On February 12, 2014, the principal sent the Parents another email and included 
contact information for a private organization that conducted behavioral 
assessments.  The principal encouraged the Parents to continue to seek information 
regarding the Student as the school continued to work on improving the Student’s 
behavior. 

46. On February 13, 2014, the District director of special services emailed the Student’s 
principal stating that he met with the Student’s father earlier that day and the father 
requested that the director participate in developing a behavior intervention plan for 
the Student.  The director stated that he was volunteering to discuss the plan with 
the staff at the Student’s school. 

47. On February 19, 2014, the Parents signed consent for the Student to be evaluated 
for special education services. 

48. On February 25, 2014, a meeting occurred regarding the Student.  It is unclear form 
the District’s documentation who attended the meeting, and if any decisions were 
made at the meeting. 

49. Between February 27, 2014 and March 11, 2014, the District conducted 
assessments of the Student as part of his evaluation. 

50. On March 5, 2014, the Parents emailed the Student’s teacher asking about a test 
the teacher had given the Student which involved “choices”.  The teacher responded 
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that she gave the Student a “forced choice reinforcement survey.”  The teacher 
stated the survey was used to give the school an idea of what behavior was 
reinforcing to the Student.  The teacher stated the results were only for her own 
information in working with the Student. 

51. Also on March 5, 2014, the Parents emailed the Student’s teacher, the school 
principal, and the District director of special services.  The Parents stated that 
documentation provided by the Student’s one-on-one paraeducator showed the 
Student had been videotaped on February 21, 2014, when he was having an 
outburst.  The Parents asked if they could have a copy of the video to provide to the 
Student’s private counselor.  The Parents also asked if someone from a regional 
medical center for children was going to come and observe the Student.  The 
Parents were confused as to whether additional observations of the Student would 
be conducted, since the Student has already been observed in the past.  Later that 
day, the principal responded that another paraeducator who worked in the Student’s 
classroom had made a video recording of the Student.  The principal stated that he 
had not viewed the video recording, but would ask for a copy of the video to be 
shared with the Parents as soon as possible.  The principal also stated that the only 
observations he was aware of were observations conducted by the director of 
special services and the school psychologist.  The principal stated that another 
school psychologist may also conduct observations of the Student in the future. 

52. On March 12, 2014, the school principal emailed the Parents stating that he did not 
know that the paraeducator planned to video record the Student, and that the 
paraeducator had since deleted the video recording.  The principal stated that the 
recording of the Student had not been shared or viewed by others.  The principal 
said that school staff had been instructed not to video record any students in the 
future. 

53. On March 20, 2014, the Student’s evaluation group met to review the results of the 
Student’s evaluation.  The evaluation group determined the Student was eligible for 
special education services under the category of developmental delay.  After March 
20, 2014, the Student moved to another District elementary school. 

54. On March 31, 2014, the Student’s individualized education program (IEP) team, from 
his new elementary school, met to develop the Student’s annual IEP. 

CONCLUSIONS 

Issue 1: Special Education Referral Procedures – The District failed to follow special 
education referral procedures.  Following a request for an initial evaluation, a district 
must: 1) document the referral; 2) notify the parents of the referral; 3) collect and 
examine existing school, medical, and other records in the possession of the parents 
and school district; 4) within 25 school days after receipt of the referral, decide whether 
or not to evaluate the student; and, 5) provide the parent with written notice of its 
decision.  The documentation shows the Parents asked that the Student be referred for 
special education in November 2013.  The District did not document the referral; notify 
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the Parents of the referral; document that it requested information from the Parents; 
make a decision to evaluate the Student within 25 school days; or provide the Parents 
prior written notice of any decision made.  In its response to this complaint, the District 
contends that it followed referral procedures when the Student’s school held a child 
study team meeting in response to the Parents’ concerns and determined that the 
Student should not be referred for special education.  While the District can hold a child 
study team meeting to discuss a parent’s concern and take steps to address those 
concerns, once a parent requests a special education referral, the District must follow 
procedures for responding to the parent’s request.  A child study team cannot 
unilaterally decide to veto a parents’ request for a special education referral. 

Issue 2: Consent for Evaluations – The District failed to follow evaluation procedures.   
The District conducted a functional behavioral assessment of the Student on January 
30, 2014, without written consent from the Parents, and at the time had determined it 
would not conduct an initial evaluation.  The District also states in its response that the 
observations conducted by the director of special services and the school psychologist 
were not observations of the Student, but instead were observations of the Student’s 
class.  The District’s documentation shows that the observations were specifically 
conducted to address the Student’s behavior, and as such, the District should have 
obtained consent to conduct the observations.  Additionally, due to the Student’s 
behavior, the District recommended that the Parents seek private counseling services 
for the Student in addition to other medical assessments.  It is the District’s 
responsibility to evaluate a student in all areas of suspected disability, including 
obtaining a medical statement or assessment, indicating whether there are other factors 
which may be affecting a student’s educational performance.  If the District believed that 
medical information was needed as part of the Student’s comprehensive evaluation, it 
should have discussed this with the Parents, and if necessary, arranged for and paid for 
these assessments.  Further, it is also the District’s responsibility to provide students 
with any needed special education and related services in order to access the general 
education curriculum.  The District cannot ignore this responsibility by asking parents to 
independently seek counseling and other services for a student. 

Issue 3: Procedures for Protecting Personally Identifiable Information – The 
District failed to follow procedures for protecting the Student’s personally identifiable 
information when a District employee videotaped the Student on her personal cellphone 
without the Parents’ permission. 

CORRECTIVE ACTIONS 

On June 2, 2014, June 20, 2014, and September 12, 2014, the District will provide 
documentation to OSPI that the following corrective actions have been completed. 

STUDENT SPECIFIC: 
By June 13, 2014, the District will reimburse the Parents for the cost of any private 
counseling sessions for the Student, which occurred from the date the District 
recommended the Student receive private counseling services through the date of this 
decision.  By May 23, 2014, the Parents will provide the District with invoices from the 
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Student’s private counselor, showing the hours and cost of the services provided.  By 
June 20, 2014, the District will submit documentation to OSPI that it has reimbursed the 
Parents. 

DISTRICT SPECIFIC: 
1. The District will develop written guidance to be provided to all District certificated 

staff, including educational staff associates (ESAs) and principals which address: 1) 
special education referral procedures; 2) obtaining consent for evaluations and 
identifying areas of assessment, including the need to obtain outside medical 
information at district expense when needed for a comprehensive evaluation; and 3) 
procedures for protecting students’ personally identifiable information.  By June 2, 
2014, the District will submit a draft of the written guidance.  OSPI will approve the 
written guidance or provide comments by June 16, 2014 and provide additional 
dates for review, if needed.  The District will provide OSPI with documentation 
showing it provided all certificated staff, including ESAs and principals with the 
written guidance by September 12, 2014.  This will include a roster of all staff 
members who were required to receive the written guidance, so OSPI can cross 
reference the list with the actual recipients. 

2. The District will meet with all certificated staff, including ESAs and principals at the 
Student’s former elementary school, to: 1) review and discuss the decision issued in 
this case; and, 2) review the written guidance developed by the District in response 
to this complaint.  By September 12, 2014, the District will provide OSPI with 
documentation showing that the required staff members met to review and discuss 
the written guidance and the decision issued in this case.  This documentation will 
include a sign-in sheet and a roster of who should have attended so OSPI can verify 
that staff has reviewed the guidance. 

The District will submit a completed copy of the Corrective Action Plan (CAP) Matrix 
documenting the specific actions it has taken to address the violations and will attach 
any other supporting documents or required information. 

NOTE: The district may request an electronic version of the matrix by e-mailing Thinh 
Le at Thinh.Le@k12.wa.us. 

RECOMMENDATION 

The District is reminded that it needs to document in a student’s attendance record 
when a student is sent home from school for disciplinary reasons. 

Dated this ____ day of April, 2014 

Douglas H. Gill, Ed. D. 
Director, Special Education 
PO BOX 47200 
Olympia, WA 98504-7200 
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THIS WRITTEN DECISION CONCLUDES OSPI’S INVESTIGATION OF THIS 
COMPLAINT 

IDEA provides mechanisms for resolution of disputes affecting the rights of special 
education students.  This decision may not be appealed.  However, parents (or adult 
students) and school districts may raise any matter addressed in this decision that 
pertains to the identification, evaluation, placement, or provision of FAPE to a student in 
a due process hearing.  Decisions issued in due process hearings may be appealed.  
Statutes of limitations apply to due process hearings.  Parties should consult legal 
counsel for more information about filing a due process hearing.  Parents (or adult 
students) and districts may also use the mediation process to resolve disputes.  The 
state regulations addressing mediation and due process hearings are found at WAC 
392-172A-05060 through 05075 (mediation) and WAC 392-172A-05080 through 05125 
(due process hearings.) 
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