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SPECIAL EDUCATION CITIZEN COMPLAINT (SECC) NO.  14-01 

PROCEDURAL HISTORY 

On January 6, 2014, the Office of Superintendent of Public Instruction (OSPI) received 
a Special Education Citizen Complaint from an attorney (Complainant) representing the 
parent (Parent) of an adult student (Student) attending the Marysville School District 
(District).  The Complainant alleged that the District violated the Individuals with 
Disabilities Education Act (IDEA), or a regulation implementing the IDEA, with regard to 
the Student’s education. 

On January 7, 2014, OSPI acknowledged receipt of this complaint and forwarded a 
copy of it to the District Superintendent on the same day.  The District was asked to 
respond to the allegations made in the complaint. 

On January 29, 2014, OSPI received the District’s response to the complaint and 
forwarded it to the Complainant on January 30, 2014.  The Complainant was invited to 
reply with any information she had that was inconsistent with the District’s information. 

On January 29, 2014, OSPI asked the Complainant to provide additional information.  
On January 30, 2014, OSPI received the requested information from the Complainant 
and forwarded it to the District on February 6, 2014. 

On February 4, 2014, OSPI asked the District to provide additional information.  On 
February 5, 2014, OSPI received the requested information from the District and 
forwarded it to the Complainant on February 6, 2014. 

On February 11, 2014, OSPI received the Complainant’s reply.  The information was 
forwarded to the District on the same day. 

OSPI considered all of the information provided by the Complainant and the District as 
part of its investigation. 

OVERVIEW 

During the fall of the 2013-2014 school year, the Student attended a District high school 
and received special education and related services under the category of autism.  In 
November of 2013, the Student injured his one-on-one paraeducator.  In response, the 
District removed the Student to an interim alternative educational setting (IAES), 
determining that the Student’s behavior caused the one-on-one paraeducator serious 
bodily injury.  The District then notified the Parent that the Student would receive two 
hours of home based services per week and four hours of community based services 
per week beginning on December 2, 2013.  However, the home and community based 
services did not begin on December 2, 2013.  The Complainant, on behalf of the Parent, 
then contacted the District to protest the Student’s removal to an IAES, believing that 
the Student had not caused the paraeducator serious bodily injury, and to express 
concerns about the District’s failure to provide appropriate services.  In response, the 
District agreed to arrange an IEP meeting, offered to provide the Student compensatory 
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services, and also sent the Parent a schedule of proposed services.  On December 10, 
2013, the Student’s IEP team met to discuss the Parent’s concerns about the Student’s 
removal to an IAES, and her new concerns that the proposed home and community 
based services schedule conflicted with her work schedule and were not appropriate for 
the Student.  Several days later, the District proposed a new schedule of home and 
community based services.  The Parent again expressed disagreement because the 
schedule continued to conflict with her work schedule, and she did not believe the 
services were appropriate for the Student.  The parties continued to communicate about 
the proposed services schedule, but were not able to reach agreement. 

The Complainant alleged that the District failed to follow procedures for removing the 
Student to an interim alternative educational placement (IAES), and that the District’s 
determination of whether the injury sustained by the paraeducator met the definition of 
serious bodily injury as defined by the IDEA.  The Complainant also alleged that the 
District failed to follow procedures for determining and providing the Student services in 
the interim alternative educational setting.  The District denied that it failed to follow 
procedures for removing to the Student to an IAES, but admitted that it failed to provide 
the Student’s services in the IAES, and proposed providing the Student compensatory 
services. 

SCOPE OF INVESTIGATION 

This decision does not address any potential violations which occurred after the 
complaint was filed on January 6, 2014. 

ISSUES 
 

1. Did the District follow procedures for removing the Student to an interim alternative 
educational placement, including determining whether the injury sustained by the 
Student’s 1:1 paraeducator met the definition of serious bodily injury? 

2. If the Student’s behavior met the definition of inflicting serious bodily injury, did the 
District following procedures for determining and providing the Student services in 
the interim alternative educational setting? 

LEGAL STANDARDS 

Transfer of Rights at Age of Majority:  All of the IDEA procedural safeguards, duties, 
and responsibilities transfer to a student at age eighteen.  School districts must continue 
to give parents notices even after rights transfer to the adult student.  When a district 
transfers rights under IDEA Part B to a student, it must notify the student and the parent 
of the transfer of rights.  An adult student retains and is entitled to exercise all of their 
rights until he or she has been judged incapable of exercising these rights by a court of 
law pursuant to chapter 11.88 RCW, or has been certified as unable to provide informed 
consent or to make educational decisions, and has an educational representative 
appointed for them, pursuant to WAC 392-172A-05135(5).  34 CFR §300.520; WAC 
392-172A-05135. 
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Manifestation Determination:  Within ten school days of the district’s decision to change 
the student’s placement through discipline, the district, parents and other relevant 
members of the IEP team (as determined by the parents and the district) must 
determine whether the behavior that led to the disciplinary action was a manifestation of 
the student’s disability.  In conducting the manifestation determination, the district, 
parents and other relevant members of the IEP team must consider all relevant 
information to determine if the conduct in question was caused by, or had a direct and 
substantial relationship to, the student’s disability; or if the conduct in question was the 
direct result of the school district’s failure to properly implement the student’s IEP or 
behavior intervention plan.  If the school district, the parents or adult student, and 
relevant members of the student's IEP team determine the conduct was manifestation of 
the student's disability, the IEP team must return the student to the placement from 
which the student was removed, unless the student’s behavior meets the definition of 
special circumstances stated in WAC 392-172A-05145(7), or the parent and the school 
district agree to a change of placement as part of the modification of the behavioral 
intervention plan.  34 CFR §300.530; WAC 392-172A-05145(6). 

Special Circumstances – Disciplinary Removal for up to 45 school days:  School 
personnel may remove a student to an interim alternative educational setting for not 
more than 45 school days, without regard to whether the behavior is determined to be a 
manifestation of the student’s disability, if the student: possesses or carries a weapon to 
school on school premises or to a school function; knowingly possesses or uses illegal 
drugs or sells or solicits the sale of a controlled substance while at school, on school 
premises, or at a school function; or inflicts serious bodily injury upon another person 
while at school, on school premises, or at a school function.  Serious bodily injury has 
the meaning given the term “serious bodily injury” under 18 U.S.C. §1365(h)(3).  34 
CFR §300.530; WAC 392-172A-05145(7). 

Serious Bodily Injury:  The term “serious bodily injury” means bodily injury which 
involves (a) a substantial risk of death; (b) extreme physical pain; (c) protracted and 
obvious disfigurement; or (d) protracted loss or impairment of the function of a bodily 
member, organ, or mental faculty.  18 U.S.C. § 1365(h)(3).  The term “bodily injury” is 
defined as (a) a cut, abrasion, bruise, burn, or disfigurement; (b) physical pain; (c) 
illness; (d) impairment of the function of a bodily member, organ, or mental faculty; or 
(e) any other injury to the body, no matter how temporary.  18 U.S.C. § 1365(h)(4).  The 
determination of whether an injury amounts to a serious bodily injury is a question 
dependent on all the circumstances of the injury.  United States v. Johnson, 637 F.2d 
1224 (9th Cir. 1980). 

Interim Alternative Educational Setting (IAES):  A student’s IEP team determines the 
appropriate IAES.  34 CFR § 300.531; WAC 392-172A-05150.  It is inappropriate for a 
district to limit an IEP team to only one option when determining the appropriate IAES.  
“Whether a child's home would be an appropriate interim alternative educational setting 
under § 300.530 would depend on the particular circumstances of an individual case 
such as the length of the removal, the extent to which the child previously has been 
removed from his or her regular placement, and the child's individual needs and 
educational goals.  In general, though, because removals under §§ 300.530(g) and 
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300.532 will be for periods of time up to 45 days, care must be taken to ensure that if 
home instruction is provided for a child removed under § 300.530, the services that are 
provided will satisfy the requirements for services for a removal under § 300.530(d) and 
section 615(k)(1)(D) of the Act.”  71 Fed. Reg. 156, 46722 (August 14, 2006) (comment 
to 34 CFR § §300.530); Questions and Answers on Discipline Procedures (OSEP 
2009). 

Services in an Interim Alternative Educational Setting:  If a district’s removal of a student 
is a change of placement under WAC 392-172A-05155, the student's IEP team 
determines appropriate services to enable the student to continue to participate in the 
general education curriculum, although in another setting, and to progress toward 
meeting the goals set out in the student's IEP.  34 CFR §300.530; WAC 392-172A-
05145(4). 

FINDINGS OF FACT 

1. In 2011, the Student turned 18 years of age and all rights under the IDEA transferred 
to him.  At the time of this complaint, a guardianship had not been established for 
the Student, the Student’s mother (Parent) had not petitioned for guardianship, and 
the District had not appointed an educational representative for the Student.  
However, based on the documentation, the District recognized the Parent as the 
Student’s educational representative. 

2. During the fall of the 2013-2014 school year, the Student attended a District high 
school and received special education and related services under the category of 
autism.  The Student’s educational placement at the beginning of the school year 
was a full-time special education life skills program. 

3. The Student’s individualized education program (IEP) in place at the beginning of 
the 2013-2014 school year was developed on January 24, 2013.  The IEP contained 
annual goals in communication, academic math, academic reading, academic 
writing, adaptive behavior, and postsecondary transition.  The IEP provided for the 
following specially designed instruction in a special education life skills setting:  
Academics – 615 minutes per week; Adaptive Skills/Daily Living – 850 minutes per 
week; Transition – 400 minutes per week.  The IEP also provided for 40 minutes per 
month of specially designed instruction in communication to be delivered by a 
speech language pathologist.  In addition, the Student was to receive behavioral 
support from a one-on-one paraeducator throughout his school day.  The IEP noted 
that when the Student became agitated or anxious, the Student would exhibit 
flapping behaviors or would “chin” himself or an adult in close proximity to him.   
According to the District’s response, “chinning” is the Student’s use of his chin to 
forcefully press on an individual’s hand or arm. 

4. On October 24, 2013, the Student exhibited aggressive behavior toward other 
students and injured his one-on-one substitute paraeducator.  As a result, the 
Student was suspended from school for the remainder of the school day.  The 
suspension was not reflected in the Student’s attendance record, but instead 
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showed the Student had an excused absence for the afternoon.  According to the 
Complainant, the Student was not allowed to return to school until October 30, 2013, 
after an IEP meeting occurred on October 29, 2013.  The Student’s attendance 
report shows the Student had unexcused absences on October 25, 28, and 29, 
2013.  October 29, 2013 was a District wide half-day for students in grades 6-12. 

5. On October 29, 2013, the Student’s IEP team met to discuss the Student’s current 
educational program and post school transition needs.  The IEP team included the 
Parent and representatives from state adult services agencies.  The Student’s IEP 
was not amended after the meeting, and the District did not provide a prior written 
notice documenting the decisions that were made at the meeting.  However, notes 
from the meeting indicate that the IEP team determined a functional behavioral 
assessment was needed, and a safety plan would be put in place. 

6. On Monday, November 18, 2013, the Student became upset and grabbed his 
substitute paraeducator’s arm and “chinned” her arm several times for approximately 
three minutes.  As a result, the paraeducator’s wrist was injured.  In response to the 
incident, the Student was emergency expelled from school that day. 

7. On November 20, 2013, the District contacted the Parent to invite her to attend an 
IEP meeting to determine the Student’s placement on November 22, 2013. 

8. On November 22, 2013, the Student’s IEP team, including the Parent, met to 
discuss the November 18, 2013 incident.  At the meeting, the District informed the 
Parent of its decision to remove the Student to an interim alternative educational 
setting (IAES) for 45 school days because the Student had inflicted serious bodily 
injury on the substitute paraeducator.  The IEP team did not determine whether the 
incident was a manifestation of the Student’s disability, but did conduct a functional 
behavioral assessment.  The IEP team also discussed the Student receiving 4-6 
hours a week of services at a local community center, and in another community 
setting with other students from his high school. 

9. Also on November 22, 2013, the Parent emailed the Student’s paraeducator with 
concerns about the District’s determination that the Student had inflicted serious 
bodily injury upon her.  The Parent asked if the paraeducator was okay, and if she 
had received a serious bodily injury.  In response, the paraeducator stated that she 
was unaware of the District’s determination of a serious bodily injury, but relayed 
that she left work on November 18, 2013 after the incident and had her arm x-rayed. 
The x-ray revealed a “small” fracture.  The paraeducator stated that she was slowly 
getting strength back in her arm.  In addition, the paraeducator stated that on 
November 18, 2013, the District informed her that she would no longer be 
substituting at the high school, but could accept other substitute positions in the 
District.  The paraeducator stated that she had not been able to discuss the incident 
with the Student’s IEP case manager or update him on her condition.  The next day, 
the Parent and the paraeducator continued to exchange emails regarding the 
Student’s removal from school and the paraeducator’s ability to work. 
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10. The District’s documentation showed the paraeducator did not work on Tuesday, 
November 19, 2013, due to both her injury and feeling ill.  The paraeducator also did 
not work Wednesday, November 20, 2013, due to a prearranged absence.  The 
paraeducator returned to work on Thursday, November 21, 2013, with a different 
assignment.  The paraeducator did not work on Friday, November 22, 2013, or 
Monday, November 25, 2013.  However, the record indicates that on Monday, 
November 25, 2013, the paraeducator had an interview scheduled with the District. 

11. On November 25, 2013, the Parent submitted a request for the Student’s records. 

12. On November 27, 2013, the Student’s IEP case manager emailed the District 
director of special education proposing a schedule of services for the Student while 
he was in the IAES.  The case manager proposed that the Student attend two 3-hour 
sessions per week at a local community center that provided activities for individuals 
with disabilities as his IAES.  The case manager stated that the Student had 
previously attended sessions at the community center, and this was also noted in 
the Student’s January 2013 IEP.  In response, the director asked if attending the 
community center would address the Student’s postsecondary transition plan, and 
also stated that the services at the community center would not replace the home 
based services the District planned to offer the Student.  The IEP case manager 
later replied that the activities at the community center addressed communication 
skills, social cooperation, and problem solving.  The IEP case manager and the 
director continued to exchange emails regarding the provision of possible services to 
the Student. 

13. Later that same day, the District director of special education emailed the Parent and 
attached a copy of a prior written notice.  The director stated that the District would 
provide the Student two hours of home based services per week and four hours of 
community based services per week, and that the Student’s IEP case manager was 
working on a schedule for these services.  The District planned to transport the 
Student to and from the community based setting and also provide paraeducator 
support.  The director asked the Parent what times would be convenient for the 
District to provide the Student home based services.  The prior written notice 
attached to the email proposed changing the Student’s educational placement to an 
IAES for 45 school days beginning on December 2, 2013.  Additionally, the notice 
stated that: 

[The Student] inflicted serious bodily injury upon a staff member while at 
school.  Although it is acknowledged that [the Student’s] behavior would 
likely be considered a manifestation of his disability, a manifestation 
determination meeting was not held because the behavior constitutes 
‘Special Circumstances’, which allows the District to remove [the Student] 
to an IAES regardless of manifestation. 

The notice also stated that: 
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Home and community based services are necessary to deliver a FAPE, as 
services are most appropriately supported in the natural settings [the 
Student] will encounter in the future.  The District will monitor the 
effectiveness of [the Student’s] program and placement and reevaluate 
within 45 school days, if indicated, to determine whether the IAES 
placement should continue or become a permanent placement option.” 

14. The District was on break on November 28 and 29, 2013. 

15. On December 3, 2013, the Complainant, on behalf of the Parent, sent a letter to the 
District director of special education.  The Complainant stated that the Student’s 
services in the IAES had not begun on December 2, 2013 as indicated in the 
District’s November 27, 2013 prior written notice, and that the Student had been 
suspended from school for ten days since November 18, 2013, as well as for two 
additional days in October 2013.1  The Complainant also stated that the Parent 
disagreed that the Student’s behavior on November 18, 2013 rose to the level of 
causing the paraeducator serious bodily injury, and that even if the injury met the 
definition of serious bodily injury, the IAES and services were not appropriate for the 
Student.  The Complainant then stated that the Parent had requested the Student’s 
educational records on November 25, 2013, and clarified what records the Parent 
was seeking.  The Complainant then asked that the District inform her when the 
records could be available.  The Complainant also stated that the Parent wanted to 
have an IEP meeting as soon as possible, and wanted the Student returned to his 
placement at the high school.  The Complainant asked that the District inform her of 
possible dates for an IEP meeting. 

16. On December 6, 2013, the District sent the Parent a letter confirming that the District 
had received record requests from both the Parent and the Complainant, and 
provided the Parent information about accessing the requested records.  The District 
also stated that the Student was now scheduled to begin receiving services on 
December 11, 2013 and that the services would be as follows: 
• Tuesdays: 12:15 pm – 2:30 pm - Community based services with other students from 

the high school life skills program. 
• Wednesdays:  10:15 pm – 12:30 pm - Community bases services with other students 

from the high school life skills program. 
• Wednesdays:  12:45 pm – 2:45 pm - Home based services to address “activities such as 

dressing, grooming, making his bed, and preparing meals.” 

The District also offered to provide the Student six hours of compensatory services 
to address the services he missed during the week of December 2, 2013, and 

                                                           
1 The record shows that prior to December 3, 2013 the Student was suspended from school the following days: 
October 24, 2013 – ½ day    November 18, 2013 – ½ day    November 22, 2013 – 1 day     December 2, 2013 – 1 day 
October 25, 2013 – 1 day     November 19, 2013 – 1 day     November 25, 2013 – 1 day     Total = 11 ½ days 
October 28, 2013 – 1 day     November 20, 2013 – 1 day     November 26, 2013 – 1 day 
October 29, 2013 – ½ day    November 21, 2013 – 1 day     November 27, 2013 – 1 day 
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proposed possible dates for an IEP meeting.  A meeting was later scheduled for 
December 10, 2013. 

17. On December 8, 2013, the Parent emailed the District director of special education 
stating that the Student would not be able to start receiving services on Tuesday, 
December 10, 2013, because the proposed time conflicted with the time the Student 
received private communication services. 

18. On December 10, 2013, the Student’s IEP team, including the Parent, met to 
discuss the Parent’s concerns regarding the Student’s removal to the IAES.  The 
paraeducator who had been injured also attended the meeting.  According to the 
notes from the meeting, due to the injury to her arm, the paraeducator was unable to 
lift things, and had to wear a brace.  Without the brace, the paraeducator had limited 
mobility.  The meeting notes also stated that the paraeducator missed work on 
November 19 and 21, 2013, and confirmed that the paraeducator had planned to 
miss work on November 20, 2013, prior to being injured.  The IEP team also 
discussed the District’s proposed services, and noted that the Student’s services 
should focus on independent living skills, and include activities which focused on 
repetition.  The Parent asked that the Student receive services five days a week for 
at least three hours a day. 

19. On December 15, 2013, the Student’s IEP case manager emailed the Parent 
proposing the following schedule for the Student: 
• Monday:  9:00 am – 12:00 pm – services at a community center that provided activities 

for individuals with disabilities 
• Tuesday:  12:30pm – 1:45 pm – community based services with other students from the 

high school life skills program 
• Wednesday:  10:30 am – 12:00 pm – community based services with other students 

from the high school life skills program 
• Thursday:  9:00 am – 12:00 pm – services at a community center that provided activities 

for individuals with disabilities 

The IEP case manager also stated that services on Tuesdays and Wednesdays 
could be supplemented with extended activities such as shopping, using the 
laundromat, or using public transportation.  The Parent later responded that if the 
proposed schedule was approved by the District, she believed she could change her 
work schedule, as well as another weekly appointment the Student had with a 
private service provider, in order to accommodate the proposed schedule.  The 
Parent asked if the Wednesday session could be extended until 1:30 pm.  The IEP 
case manager later responded that he sent the proposed schedule to the District 
director of special education, but had not yet received a response.  The case 
manager also stated that he hoped the director of special education would support 
eliminating the home based services in the proposed schedule, because in his 
opinion, the home based services were not practical. 

20. On December 20, 2013, the District director of special education sent the Parent a 
letter stating that based on the IEP team’s discussion at the December 10, 2013 IEP 
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meeting, the District was proposing a new service schedule for the Student.  The 
new schedule would be: 
• Monday:  3:00 pm – 5:00 pm – Home based services 
• Tuesday: 12:30 pm – 2:00 pm – Community based services with other students from the 

high school life skills program 
• Wednesday: 10:30 am – 12:00 pm – Community based services with other students 

from the high school life skills program 
• Thursday: 3:00 pm to 5:00 pm – Home based services 

The letter also stated that as discussed at the December 10, 2013 IEP meeting, the 
home based services would focus on the Student’s goals in math, reading, and 
writing through activities such as food preparation and planning for community 
shopping trips and recreational outings.  The community based services would 
address the Student’s goals in communication, adaptive behavior, and transition.  In 
addition to the services, the District would transport the Student to the community 
based settings and provide one-on-one adult support to address the Student’s health 
and behavioral needs.2  The District proposed starting the services after the District’s 
winter break on January 6, 2014, and stated that the Student’s time in the IAES 
would end no later than February 12, 2014.  The District again stated that it would 
provide the Student compensatory services to address the delays in implementing 
services in the IAES.  The District proposed 21 hours of compensatory services, 
seven hours per week for the first three weeks of December.  The District asked that 
the Parent respond by January 3, 2014, if she agreed with the proposed services 
schedule, which did not match the proposed schedule developed by the case 
manager and the Parent on December 15. 

21. The District was on winter break from December 23, 2013 through January 3, 2014. 

22. On January 3, 2014, the Complainant emailed the District’s attorney in response to 
the District director’s letter of December 20, 2013.  The Complainant expressed 
concern that the District’s proposed services were not the same services the 
Student’s IEP case manager proposed to the Parent on December 15, 2013.  The 
Complainant stated that the Parent did not believe the District director’s proposed 
services were appropriate for the Student because the Student would not do school 
activities at home.3  Additionally, the proposed schedule conflicted with the Parent’s 
work schedule.  The Complainant stated that the IEP team had discussed the 
Parent’s scheduling concerns and the Student’s refusal to work at home at the 
December 10, 2013 IEP meeting.  The Complainant asked that the District 
implement the schedule of services proposed by the Student’s IEP case manager on 
December 15, 2013.  The Complainant also asked that the District provide the 
Parent information regarding District staff members who would be working with the 
Student in his IAES and who would supervise the staff members.  The Parent 
wanted to review the staff members’ qualifications and meet with them prior to their 
working with the Student.  The Complainant stated that the Parent made a similar 

                                                           
2 The Student had a health plan which required administration of an epi-pen in case of an allergic reaction. 
3 Due to nature of Student’s disability the Student has a difficult time with variations in routines making it difficult for 
the Student to accept that school work could be completed at home, instead of at school. 
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request to review staff qualifications earlier in the year, as had the Complainant in 
her letter of December 3, 2013. 

23. On January 6, 2014, the District’s attorney responded to the Complainant’s email 
stating that the District believed the proposed schedule of services was consistent 
with the IEP team’s discussion at the December 10, 2013 IEP meeting, and that the 
Parent could choose not to accept the District’s offer of services.  The attorney also 
stated that there was no apparent basis for the Parent’s request to review the 
qualifications of District staff members. 

24. On January 12, 2014, the Parent emailed the Student’s IEP case manager with 
questions about the Student’s educational placement after his time in the IAES 
ended.  The Parent asked if the Student’s IEP team would determine the Student’s 
new placement, or if the District director of special education would make a unilateral 
placement determination.  The Parent stated that she understood the District’s 
special education director had made the determination to move the Student to an 
IAES without consulting the Student’s teachers.  The Parent asked the IEP case 
manager for his opinion regarding the Student’s placement.  The case manager later 
responded to the Parent explaining that because of the severity of the 
paraeducator’s injury, removing the Student to an IAES did not require an IEP team 
decision.  The case manager also stated that the Student had done well at the high 
school in the spring of 2013, particularly when working with one staff member.  
However, that staff member no longer worked with the Student, and as such, the 
Student’s current program at the high school did not seem to be working well for the 
Student.  The case manager thought a new program could be developed for the 
Student that might include time at the high school, and time in a community setting 
and volunteered to come up with some placement options for the IEP team to 
discuss.  The case manager also proposed times to meet to discuss reevaluating the 
Student prior to determining his new placement. 

25. On January 13, 2014, the Complainant emailed the District’s attorney stating that the 
Student’s care provider would attempt to bring the Student to the community setting 
on January 15, 2014, to receive the scheduled services.  The Complainant asked 
that the District provide her with the names and qualifications of the staff members 
that would be working with the Student at the community setting.  The Complainant 
stated that this was the third request for the staff information and asked when it 
would be provided.  The District’s attorney later responded asking that the 
Complainant clarify if the Parent was agreeing to make the Student available for the 
services in the IAES beginning on January 15, 2014 or not.  The District’s attorney 
was unsure if the Parent wanted the Student to only receive services on 
Wednesday, or receive all of the proposed services.  The District’s attorney also 
stated that given the short notice, the District was currently working to identify staff to 
work with the Student, and this was why the District had asked that the Parent 
confirm by January 3, 2014, if she wanted the Student to receive services. 

26. Later that same day, the Complainant replied that the Parent still did not agree with 
the decision to move the Student to an IAES, but due to concerns about the Student 
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regressing, she was willing to try having the Student attend services on 
Wednesdays.  The Complainant stated that the Parent was not able to make the 
Student available to access the other proposed services due to conflicts with her 
work schedule, and the location of the Student’s caregivers.  The Complainant 
asked if the District would allow the Student to receive services only on Wednesdays 
at the community setting.  In response, the District’s attorney stated that the District 
declined to have the Student participate in services for only one day, or to prepare 
for a one day visit that may not occur.  The District’s attorney also stated that the 
Parent’s request to have the Student receive only one day of services was contrary 
to a prior request.  The District’s attorney also said that lack of notice from the 
Parent that the Student would receive all of the proposed services could place the 
Student, or other students at risk, and that if the Parent wanted the Student to 
receive all of the proposed services she should inform the District.  The 
documentation shows the Student did not receive services from December 2013 
through February 2014. 

27. On January 15, 2014, the District sent the Parent prior written notice proposing to 
reevaluate the Student.  The Parent later agreed to the reevaluation on January 27, 
2014. 

CONCLUSIONS 

Issue 1:  Removal to an Interim Alternative Educational Setting – A district may 
remove a student to an IAES for not more than 45 school days, if the student inflicts 
serious bodily injury upon another person while at school.  Serious bodily injury is 
defined as bodily injury which involves protracted loss or impairment of the function of a 
bodily member, organ, or mental faculty.  Protracted impairment of a bodily function 
means a prolonged impairment.  The record shows that on November 18, 2013, the 
Student “chinned” his substitute paraeducator on the arm, causing a fracture resulting in 
a prolonged impairment.  Due to the fracture, the paraeducator was required to wear a 
brace, unable to lift things, and had limited mobility.  While the paraeducator was able to 
return to work shortly after the injury, she continued to have lift restrictions and limited 
mobility for several weeks, as indicated by the notes from the December 10, 2013 IEP 
meeting.  Given the documentation provided in this complaint, the paraeducator’s injury 
caused a protracted impairment, which meets the definition of serious bodily injury.  
However, the District’s decision to move the Student to an IAES does not excuse the 
requirement to hold a manifestation determination meeting within ten school days of the 
District’s decision to change the Student’s placement.  While the District could remove 
the Student to the IAES regardless of whether his conduct was a manifestation of his 
disability, the manifestation determination was required to address the need, if any, to 
modify the Student’s behavior plan.  The District did not follow procedures for holding a 
manifestation determination. 

Issue 2:  Services in the Interim Alternative Educational Setting – 
Determination of IAES and Services – The District failed to follow procedures for 
determining the IAES and determining the services the Student would receive in the 
IAES.  While a district can make a unilateral decision to remove a student to an IAES, it 
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is a student’s IEP team that determines the services which will be provided in the IAES.  
In November 2013, the District unilaterally determined that the Student would receive 
home and community based services.  On December 6, 2013, the District provided the 
Parent with a schedule of services which was developed without participation from the 
Student’s IEP team.  The proposed services did not provide time to address the 
Student’s academic goals, or include any communication services from a speech 
language pathologist to address the Student’s communication goal.  Later in December 
2013, the District again made a unilateral determination of the IAES, disregarding the 
Parent’s concerns raised at the December 10, 2013 IEP meeting and a proposed 
schedule agreed upon by the Parent and the Student’s IEP case manager on December 
15, 2013. 

Delivery of Services in the IAES – 
The District admits it did not provide the Student services in his IAES for three weeks in 
December 2013 and proposed to provide the Student with 21 hours of compensatory 
services.  Given the Student’s unique needs, the compensatory services will be 
scheduled to occur during the summer of 2014 and will include 1:1 paraeducator 
support.  The Student’s IEP team, including the Parent, will meet to determine the areas 
of service that the compensatory services will address, and the location of the 
compensatory services. 

Issue 3:  Educational Representatives – While conducting its investigation, OSPI 
identified an additional issue. 

All of the IDEA procedural safeguards, duties, and responsibilities transfer to a student 
at age eighteen.  An adult student retains and is entitled to exercise all of his or her 
rights until he or she has been judged incapable of exercising these rights by a court of 
law, or the student has been certified as unable to provide informed consent or to make 
educational decisions, and has an educational representative appointed for him or her.  
The Student turned 18 years old in 2011, but at the time of this complaint, did not have 
a court appointed guardian or an appointed educational representative.  The District 
needs to ensure that prior to a student’s eighteenth birthday, the student’s IEP team 
discusses whether a student will need an educational representative, and if so, take 
steps to ensure an educational representative is appointed pursuant to WAC 392-172A-
05135(5). 

CORRECTIVE ACTIONS 

On April 4, 2014, April 18, 2014, May 15, 2014, May 30, 2014 and September 9, 
2014, the District will provide documentation to OSPI that the following corrective 
actions have been completed. 

STUDENT SPECIFIC: 
1. By April 1, 2014, the District will hold an IEP meeting to discuss the findings of the 

Student’s reevaluation.  The District will invite representatives from state adult 
services agencies to the meeting.  The IEP team, with input from the representatives 
from the state adult services agencies, will determine whether the Student needs 
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any additional vocational assessments.  By April 4, 2014, the District will provide 
OSPI with a copy of the prior written notice reflecting any decisions made at the IEP 
meeting. 

If the IEP determines no additional vocational assessments are needed, by April 18, 
2014, the District will provide OSPI with a copy of: 1) the Student’s reevaluation 
report from March 2014 and 2) a copy of the Student’s most recent IEP. 

If the IEP team determines that additional vocational assessments are needed, the 
District will conduct the assessments by April 15, 2014.  By April 30, 2014, the 
District will hold an IEP meeting to discuss the results of any additional assessments 
and either amend the Student’s current IEP or develop a new IEP for the Student.   
By May 15, 2014, the District will provide OSPI with a copy of:  1) the Student’s 
reevaluation report; 2) the Student’s IEP; and, 3) prior written notice documenting 
any and all decisions made at the IEP meeting. 

2. By April 1, 2014, the Student’s IEP team, including the Parent, will meet to develop 
a schedule for 21 hours of compensatory education, which will address the areas of 
service the IEP team determines would be most beneficial to meet the Student’s 
current educational needs.  The services must be provided during the summer of 
2014, and include 1:1 paraeducator support.  Services must begin no later than the 
week of July 7, 2014 and be completed no later than August 29, 2014.  The District 
will provide OSPI with documentation of the schedule no later than April 18, 2014.  
No later than September 9, 2014, the District shall provide OSPI with 
documentation that the compensatory services have been completed.  The District 
must provide transportation necessary for the Student to receive compensatory 
services. 

DISTRICT SPECIFIC: 
1. The District will develop written guidance to be provided to all high school special 

education certificated staff, including educational staff associates (ESAs), and 
administrators, which addresses: 1) special education disciplinary procedures, 
including the procedures to be followed when a student is removed for special 
circumstances, and the IEP team’s role in determining the student’s services and 
location of those services; and 2) transfer of rights to adult students, and the need 
for appointing educational representatives when the student is unable to make 
educational decisions and does not have a guardian.  The guidance will include 
examples.  The District will provide OSPI with a draft of its written guidance for 
review and approval by April 18, 2014.  OSPI will approve or provide comments by 
May 2, 2014.  The District will provide OSPI with documentation showing they 
provided all high school special education certificated staff, including educational 
staff associates (ESAs), and administrators with the written guidance by May 30, 
2014, and at the beginning of the 2014-2015 school year by September 9, 2014.  
The District will include a roster of the staff members who should have received the 
written guidance so OSPI can cross reference the list with the actual recipients. 
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The District will submit a completed copy of the Corrective Action Plan (CAP) Matrix 
documenting the specific actions it has taken to address the violations and will attach 
any other supporting documents or required information. 

NOTE: The district may request an electronic version of the matrix by e-mailing Thinh 
Le at Thinh.Le@k12.wa.us. 

RECOMMENDATIONS 

OSPI recommends the District review and revise or develop internal procedures for 
clearly documenting suspensions in a student’s attendance record. 

Dated this ____ day of March, 2014 

Douglas H. Gill, Ed. D. 
Director, Special Education 
PO BOX 47200 
Olympia, WA 98504-7200 

THIS WRITTEN DECISION CONCLUDES OSPI’S INVESTIGATION OF THIS 
COMPLAINT 

IDEA provides mechanisms for resolution of disputes affecting the rights of special 
education students.  This decision may not be appealed.  However, parents (or adult 
students) and school districts may raise any matter addressed in this decision that 
pertains to the identification, evaluation, placement, or provision of FAPE to a student in 
a due process hearing.  Decisions issued in due process hearings may be appealed.  
Statutes of limitations apply to due process hearings.  Parties should consult legal 
counsel for more information about filing a due process hearing.  Parents (or adult 
students) and districts may also use the mediation process to resolve disputes.  The 
state regulations addressing mediation and due process hearings are found at WAC 
392-172A-05060 through 05075 (mediation) and WAC 392-172A-05080 through 05125 
(due process hearings.) 




