* STATE OF WASHINGTON | MA[LED
OFFICE OF ADMINISTRATIVE HEARINGS
FOR THE SUPERINTENDENT OF PUBLICINSTRUGTION gy 1, »

IN THE MATTER OF: SPEGIAL EDUCATION SEATTL-E
e CAUSE NO. 2011-8E-0063X ' ~=~OAHN
RENTON SCHOOL DISTRICT FINDINGS OF FACT,
CONCLUSIONS OF LAW,
ANDORDER

Ahearing in the above-entitled matterwas held before Administrative Law Judge (ALJ) Michelle
C. Mentzerin Seatt!e Washington, on October4 and 5,2011." The Parents ofthe Studentwhose
. educationis at issue? ?appeared and represented themselves The Renton School District (District)
was represented by James Dionne, attorney at law, The followmg is hereby entered:

STATEMENT OF THE CASE

. The Parents filed a due process hearing request (eomplaint) on September 6, 2011, A
prehearing conference was held on September 23, 2011. Atthat conference, the ALJ ruled that no
disciplinary matter was at issue and the expedlted status previously assrgned to the case was
stricken. See First Prehearing Order of September 26, 2011.° .

Both parties nevertheless elected to proceed to hearing on the date originally scheduled when
the case was onan expedited schedule, October 4, 2011, Since both parties filed written waivers
of the resclution meetmg, there was no barto the heanng taking place less than 30 days after the
complamt was filed.® The hearing began 28 days after the complaint was filed.

Dec:sron Due Date '

The due date for the written decision is 21 days after the record of the hearing closed,
pursuantto a District request for continuance of the decision due date. See First Prehearing Order
of September 26, 2011. The record of the hearing closed on October 24,2011 with the filing of post-
hearing briefs. Twenty-one days thereafter is November 14, 2011. The due date for the written
decision is therefore November 14, 2011,

T The hearing was scheduled for two additienal days, October 6 and 17, 2011, but those days were not
needed. The hearing was completed on Octcber 5, 2011.

2 Inthe interests of preserving the family's privacy, this decision does not name the parents or student
Instead, they are each ldentn‘red as "Parents,” "Mother " "Father " andlor “Student.”

Although thls order was titled ‘Flrst Prehearmg Order,” there were ho subsequent preheanng orders,

See Individuals wrth D:sabllltles Educatron Act (IDEA) 20 U.S. Code (USC) § 1415(H)(1)(B).
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_Cause No. 2011-SE-0063X -

EVIDENCE RELIED UPON -
The followmg exh:bits were admltted into ev1dence
Court Exhiblts C—‘t and C—2 o
Parent Exhibits: P-1 through P-13, P 15, P-16, P-18 and P-19; and
Dlstrlct Exhibits: D- 1 through D 10 . .

The fol[owmg W|tnesses testrt~ ed under oath: The Mother; John Dunne, M.D.; Kay Hermann
(District Interim Special Education Coordrnator) and Kathleen (Zanolli) Prosch- Jensen Ph.D.

lSSUES

1. Whetherthe Dlstnct vro[ated the Indmdualswnh Dlsabllltles Eduoatlon Act (lDEA) and denied
the Student 'z a free appropriate public’ éducation (FAPE) by failing to retum the Stiident to a

, p]acement in‘a Renton School District high school for 6.5 Hours per day of instriiction after the

expiration of the interim alternatlve educatlonal settlng (IAES) placement ordered in cause no.
2011-SE- 00‘18X and ‘ ~ :

2. Whetherthe Parents are entitled to thefoilowrng requested remedles or other equrtable retlef

as appropnate

a. Return of the Student toa p]acement ina Dlstnct hlgh school for 6.5 hours per day of
lnstructlon _

b. Or in the alternatwe prowsmn of mstructlon in the Student’e home for6 5 hours per day,
“including’ ther presence of a one—on one paraeducator durmg those hours S

c. As compensatory ed ucatlon the D!strlct shall make upall lnstructlonal hours and services
not provided since the time the IAES explred and the Studentwas not placedina Drstncthlgh
school and : _

' d Compensatlon for expenses related to prowdmg pald adult super\ns;on for the Student
while the Parents were at work smce the trme the IAES explred and the Student was not
‘placed ifi a District high school ' :

See First Prehearing Order of September 26, 2011.

FINDINGS OF FACT

Baokground

1. The Parents and the Dlstrrct were partles to a related case that rnvolved three complamts
consolidaied for hearing: cause nos. 2010-SE-0097, 2011-SE-0017X and 2011-SE-0018X. The
Amended Findings of Fact, Conclusions of Law, and Order in the related case were entered on
April 11,2011, D-2. The April 11, 2011 decision is referred fo herein as the “prior decision.” ltwas
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admitted in evidence by agreement of the parties as Exhlbrt D-2. The Findings of Factfrom the prior
decision are adopted and moorporated herein. _

2. Thepriore demsron ordered that two evaluations be com pleted Those evaluatlons were sta rted
in October 2010, but were interrupted when the Parents withdrew consent for them. Pursuant to
the prior decision, Dr. Kathleen (Zanolli) Prosch- Jensen completed her functional behavior
assessment (FBA) of the Student in May 2011, and Dr. Hower Kwon completed his psychiatric
evaluation ofthe Studentin June 2011. Their professional backgrounds are summarized in the prior
demsron at footnotes 6 and 7, respeotlvely D-2.°

3.  Thepriordecisionalso ordered that the Stadentbe placed inaninterim alternative eduoaﬂona]
setting (IAES) of home instruction for up to 43 days, or for a shorter period ifthe District completed
its evaluation and the mdnnduahzed education program (IEP) team determmed an appropnate
placementfor the Student sooner than 43 days _

4. The Studentdid wellinthe JAES, where he was taug htbya District specral educatron teacher
and paraeducator.’ A District autism coordmatorwho has worked with the Student for many years
sometimes accompanied them. A community care aide and an adult family member were also
present in the home:dunng instruction.

5. Pursuant to the prior decrsron the IAES began at 60 mtnutes per day, flve days a week.

During the IAES, the District mcreased thattime to 90 minutes perday. The Student also received
30 minutes per week of speech language therapy at home The Student was 100% complrant
during the IAES and made educational progress.

6. Ondune17,2011,the Student’sIEPteamadoptedthefollowrng documents: evaluation report
(P-10), IEP (P- 3) FBA (P-7), and Behavror Intervention Plan (BIP) (P-5).

Evaluation and IEP - June 2011

7. The Parents srgned the evaluatioh report and the IEP but submrtted wrrtten comments on
their areas of disagreement. The Parents’ comments were attached as part of those documents.
The Parents' areas of disagreement with the evaluation and the IEP are not atissue in this case.

8.  Theevaluation addresses the Student's need forsmalt-group and social interaction. Itstates:

% Inthe present case, Dr. Kwon did not testify at the hearing but his-evaluation report was admitted
by agreement of the parties. P-11. Dr. Prosch-Jensen testified at the hearing but her FBA was not offered in
gvidence by either party. The District's FBA incorporated material from Dr. Prosch-Jensen's FBA. The
District’s FBA was admitted by agreement of the parties. P-7. -

6 Only the Mother's srgnature appears on the evaluation and IEP, though the Father was present at
the meeting. The Father handwrote comments at the end of the FBA and BIP, and submitted written comments
on all four documents both before and after the June 17 2011 meeting at which the documents werg adopted
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Due todifficulties with Social Particlpatlon [the Student] may beneﬁtfrom role playlng '
modeling, and practicing appropriate social skills and responses ina variety of functional
daily living tasks from 1:1 to small group settings with teachers & classmates, He may
also benefit from ha\nng a‘peer mentor” (another: studentwdhln the classroom) where
a buddy system is formed to facilitate learnlng social skills. He should be encouraged

‘1o engage in small team actlvrtles once he |s able to demonstrate carry—over in1:18&

jsmall group rnteractlons : :

P-tO p. 23. The Student's current teacher (home mstructron) stated in the evaluation that the
Student "does bestin a structured smal[ group settrng " P- 10, p 25

9. The lEP l|keWrse contalns many prowsmns for small group and socral mteractron The
transition plan provrdes that in 10" grade (the current school year) and 11" grade the Student will
receive “instructioninthe area of following directions, social skills, and communications with peers
and adults.” This is fo prepare him for 12" grade, when he will “gam experience with interactions
_wrth the publlc navrgate publlc transportatlon and accesslng [src} commermal busmesses (| e.-
grocerystores)"PSpQ ' T O : .

10. ThelEP’s sectlon on present Ievel of adaptlve behavror states" “Dlﬂ'” cultles W|thm the socral
domain mcluded basic social skills, expressrng feellngs and subtle lnterpersonalawareness " P-3,
p.7. The sectlon on present level of communication skills states the Student’s current needs
mclude ‘peer interactions and response to questions”. P- 3, p. 9. The section on cufricular
adaptatlons includes: provrde small group lnstructron and encourage partlmpatlon in group
activities”. ~3 p. 12. _

11.° EnthelEPsannuaI goals nearly alloftheStudent‘sobjectrves areto be dellvered ina*small
group setting”. Some are to be delivered “1:1 and/or small group setting.” . P-3, pp. 4 - 10

12.  ThelEP’s service matrix provides for full-time special education (1,775 minutes perweekout
of 1,775), which averages 5.9 hours perday. P-3, p. 16. The Parents testified the full school day
is6.5 hours Assurnrng thlS rs correct the addrtronal 0.6 hour may be for passrng time, lunchand/or
recess i R S : _ L

13. The IEP sets’ forth the role of the Student’s fuIl'-time'One-on—one paraeducator:

[The Student] requrres one on one paraeducator assistance to provrde prompts and

" assistance during general education day and during SDI (special education) in order for
him to be successful. The paraeducator also provides prompts and attends to safety
measures dunng transrtlonal tJmes lunch, and to/trom the bus

! There is an apparent discrepancy between the' number of minutes of special education mentioned

in the FBA (300 minutes per day) and the IEP (1,775 minutes per week, or 355 minutes per day). P-7, p. 2,

P-3, p. 16. That is bécause the F BA disciisses May 2011, when the Student was in 9" grade under a dltferent

IEP. Underthat IEP he had one general educatron class PE, so ‘e had fewer minutes of special education.

Under the ctirrent IEP of June 2011, because the Student was placed at a private school for children with
disabilities, there are no general education classes so all of his time is in special education.
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P3p 16.%

14 ThelEP placedthe Studentata prrvate special day school for the 201 1-2012 schoolyear Alf
other placement options, including home instruction, were marked as considered and rejected. P-3,
pp. 16~ 17. TheiEP provided for extended schoot year (ESY) services during the summer of 2011
to prepare the Student for a successful transition to the prlvate school in the fall.

15. The private school agreed upen by the partres was the Chr!dren s Instrtute for Learnrng
Differences (CHILD)} on Mercer {sland, Washington, a school for children with disabilities. The
parties also agreed on the IEP’s goals and objeclives and on the use of a behavioral consultant for
one to three hours per week. The District selected Dr. Prosch-Jensen, who had performed a FBA
for the Student in May 2011 as the Student 5 beha\rloral consuitant for the 2011- 12 school year

16. The summerZO'I 1 transmon program was Conducted jointly by Drstnct and CHILD teachers

It took place at the CHILD school. The presence of District staff familiar to the Student was to aid
in the transition. The Student was taughtin a CHILD classroom, butwithno other children present
in'the room. The Studentwas prepared for the transition with social stories,® including pictures of
the CHILD school and the CHILD teacher who would work with him. The CRILD teacher viewed
videotapes of the Student’s home instruction and was briefed on continuing the same curriculum.
The Studentwas to start at 90 minutes per day at CHiLD The CHILD sumimer program couldgo

up to five or srx hours per day tor srx weeks

17. The plan for fall 2011 was to move the Student to fu]l-tlme one-on-one instructmn ina
classroom with other children present, but each child having one-on-one teaching. This program
at CHILD is called the “Consuit” program. Iiis for students who need a more restnctrve and

_supportive en\nronment than a group learnrng classreom.

FBA and BIP - June2011‘° o

8 The phrase “during general education day” in this quote appears to be a mistaken carry-over from
the Student's prior IEP of October 2010, which ptaced him in general education PE class. D-2, p. 18. The
placement in the June 2011 IEP was at a private school for children with disabilities, in which no classes are
considered general education. The apparent mistake appears in the goal pages of the June 2011 [EP as well,
where the need for a paraeducator and this same description ofhis role is repsated for each goal. P-3,pp. 4 -

8.

9 “social stones are a way to develop communlcatron particularly with autrstrc: students gbout
upcoming events though the use of pictures and storres about those events. (RP l, p. 203, Hermann test!m )

" The FBA and BIP are not mentloned by name in the Issues statement stupra, because they were
not mentioned by name in the complaint. However, the complaint s essentially a challenge to those two

. documents, which allow the District to move the Student from school to home instruction under certain

circumstances. The propriety of the FBA and BIP were a primary focus of evidence from both parties at the
hearing.

Office of Administrative Hearings
Cne Union Square, Suite 1500

Findings of Fact, Cenclusions of Law and Order 600 University Sireet
Sealtl, WA 98101-3126

Cause No. 201 1-»SE 063X ] (206)380-3400 1-800-845-8830
Page 5 ) FAX (206) 587-5135




18. ThelEP provides: “An FBA, BIP, are included in this IEP which address specific behaviors
which interfere with {the Student’s] and [the Student’ s] classmates’ learnlng " P-3, p 11 (ltallos
added) ‘ : ‘

1 9 The FBA found the Student “requrres a program that is both ﬂe)qbte in Iength of school day and
location as well as instructional demands.” P-7,p.-2. Based on this; the IEP states: “The school
environmentshould provide . .. a school day thatallows the flexibility in both the length ofthe school
day and the mtensrty of spectally desrgned mstruction in orderto make progress on I[EP goa]s P-3,
p’IO S _ RIS ;

- 20 The FBA d|SCUSses posmve beha\nor and remforcements as well as behaworal concerns and
posrtrve strategies to minimize them (e.g., prompts awarding points, atternatmg raterials, specific

pralse socra[stories breaks physmal exercrse preferenceassessments sensoryopportunltres)
p,;f o _ . SRR T - :

21 The FBAdeﬁnes thefoltowmg threeterms '

Non Comptrance Thls is def’ ned as srrnply rgnonng adult lnput or purposefullyturnmg ;
~his head away, putting hands in pockets.: He wrtl refuse to make a verbal chioice orto
“point to the word or picture of what he wants. - S

[The Student]'s non-compliance has involved refustng to transrtron in and out of the

Special Education classreom and other classrooms in the building, occasionally refusing
to leave for lunch or other aotNltres and refusmg to partrcrpate m f re dnlls and other
"’urgent transmons R K SRR , o -

Aggressron ThlS is det” ned asany attempted or actual Instance of a hlt slap, krck intént
to injure, push or throw objecis at a person and or break and then throw pencils.
([The Student] has a special interest in pencils and will often be distracted by them tothe
point of breaking and throwing) .

His behaviors begin slowly and escalate to aggressive challenging behaviors. He shows
irritation through non-compliance, wringing his hands, giggling, breaklng pencils and
frustration that build into outward displays of more serious acts of aggressions thatmay
mclude klckrng, head buttlng and halr pultlng ' '

_ Bo!tmg This is detr ned as any |nstance of [the Student] leawng the immediate
environment without teacher ° permission to do so Typlcalty rt is palred wrth non—
compliance or refusais to communrc:ate __ _

P-7, p. 2 (italics added). Regarding the definition of "non- comp!rance both parties’ expert
witnesses, Dr. Prosch-Jensen and Dr. John Dunne,™ believe it should be rewritten to clarify that
turning one's head away or putting handsinone's pockets standing alone, are not non-compliant,
but are examples of what the Student does in oonjunctron with ignoring adult input.

" Dr. John Dunne is a psychlatnst who has treated the Student HIS professronal background is

sumrnanzed in the prior decision at footnote 10. D-2.
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22. These definitions are used to determrne whether the Student should be moved to amore
restrictive setting: .

If non compliance occur [sic} at a high rate and duration (Over 30%, for 3 out of 5 days,
p. 4 on BIP) the school setting needs to be changed to a more restrictive and less
stimutating environment. 1f aggression/bolting occurr [sic] [the Student] willbe moved
to a more restrictive environment (See Seftings Band C). -

' Settlng A ' S _
A onefone teachlng envrronment wrth peers in a school settlng IEP goals do not
change ' o

Settrng B: ' ' ' '
A one/one teaching envrronmentwrth no peers present ina school settlng IEP goals do
not change. - C

Settlng C:

A onelone teaching environment with no peers present in the home settlng fora perlod
of 80 minutes per day. Weekly assessment determines whether to i 1ncrease mrnutes
in the home settrng IEP goa!s do not change

P-7, pp. 4 -5,

23.  Dr.Prosch-Jensenrecommended a threhold of 20% non-compliance for moving the Student
to a more supportive and restrictive setting. This was based on the Student's history: Once his
non-compliance reached approximately 20% he did not turn back, but escalated to more severe
behavior. Letting this continue, as occurred in 9" grade, resulted in the Student engaging in very
severe and unsafe behavior. This was narmful to the Student and to District staff, and resulted in
the Student obtaining no educational benefit. Dr. Prosch-Jensen therefore recommended criteria
for moving him promptly, and not allowing an extended petiod of decline. (RP 11, pp. 224 -225, 240 -
241, 257 - 258, 276 - 278). Although the District initially proposed a 20% threshold the Dlstrrct
rarsed itto 30% based on the Parents’ request. (RP I, pp. 362 -363). Dr. Prosch- Jensen does not
viewthis asalarge change and frnds 30% wtthrn an acceptable range for the threshold {RP1, pp.
277 - 279) ' _

24. TheFBA alsoprovides criteria for returning the Student to a less restrictive setting aftera six-
week retreat to a more restrictive one. Included are procedures to ease the trans:tlon and mcrease
.the likelihood of success on the re- attempt

[The Student] shou]d remainintheless restnctrve environment (B orC) for6weeks and
demonstrate 80% compliance and zero aggression/bolting behavror before attempting
to tran5|t|on back to the Ieast restrlctrve envrronment ' '

Implement procedures for ensuring a smooth transrtron from Settings Cto Band B to
A. '
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~ Provide social stories, photos and visual daily schedule that will be used in the new
classroom. Review appropriate classroom behavior and predictable outcomes in a
social story format, :

P-7,p. 5. Thé-:s_‘_ix'—w'_éék success criterion is sUppdr’téd by'[:):r.s'Prqs'dh—Jehéen’é tefs_timbny about
the importance of establishing a strong history and pattern of success in a setting before moving

on, because the Student had so much difficulty the prior year. (RP Ii, p, 252). ...

25. The BIP contains these same definitions and step criteria. P-5, pp. 1,4. Some witnesses at
the hearing stated the FBA and BIP have no criteria for the Student to move to a Jess restrictive
setting - only to a more restrictive one. That is not correct. The two paragraphs quoted
immediately above are the criteria and methods to be used for moving the Student back to a less
restrictive environment after a six-week period of stabilization in a more restrictive one.

26. Thé BiP ih'didéfe;th'a:t 's'ét'ti'hgs :A,“'B'ér}'d C are not an exclusive Ifs‘t.' Théy_afe ambng the
environments on a continuum that may be considered:

If non compliance behaviors occur ata highrate and duration over time, the setting and
length of day needs. to be. changed:to ‘a more restrictive and less stimulating
environment.~ . -
Enviornments [sic], listed in order of least restrictive to more restrictive, include a
classroom with peers in a school setting (A), a classroom with no peers in a school
setting (B), and tutoring in the home for a 90 minute period (C).

" P-5, p. 3 (ftalics added). One example of an environment not on the fistis a public library. As

discussed below, CHILD used this setting for instructing the Student during part of its summer
transition program. - @ LD o s e s

27. : Th'err BIP'ihsfr"uc'ts‘ staff 'hé\iv.t_b fé_rji f_é_'ct::the "'Stﬂ_dént-sohthat _e_vén. after.;agg res_sid'n or 'bolting
occur, he can still be considered compliant if he responds to redirection. .P-5, pp. 4 - 5.12

2.8,. The Parents refused to sxgnthe FBAand BIP. They submitted written comments concerning

 theirareas of disagreement. Their comments (identical for both docuiments)were attached as part

of those documents. P-5, pp.’8, 11; P-7, pp. 9, 13. Their objections are summarized as follows.

29. The Parents objéct_e_d _th'_étthe__,non_-cqhﬂptianpe, éggressiqn and bolting behaviors for which the
Student can be removed to home instruction under the FBA and BIP are common behaviors for him

* atschool, and are manifestations of his disabilities. Theyagree the Student needs help managing

his behaviors, but behaviors that are manifestations of disability should not serve as the basis for

~ removing him from school. : Echoing this objection, the Mother testified repeatedly to a penal

analogy: The Studentserved his time in the IAES following his expulsioninearly 2011, and should
not be imprisoned at home again due to his disabilities. The Parents objected that the FBA and BIP
set the Student up for failure -- for landing back in the home -- because the target behaviors are
ones that he regularly engages in at school. The Parents also objected to the definition of non-

2 The BIP also instructs staff how to deal with non-compliance, aggression and bolting in the home
setting. P-5, p. 5. However, such behavior has not occurred during home instruction,
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compliance as overly broad. They noted that putting hands in one’ s pockets, forinstance, is normal
behavior and not neoessarr]y non-compliant. Finally, they objected to the threshold of 30%-non~
compliance as belng too low to warrant removal from school Id.

30. TheMotheralso testifi edaboutthe Student’s famlly relationships and the |mpaot on him of not
going to school: He is kind and loving toward his five siblings. He watches in confusion as the
school-age ones leave for school in the morning and he does not. While heis happy and generally
well-behaved athome, the Mother believes he misses going to school. In past years he would talk
about assemblres freld tnps and birthday ceIebratrons at school

Summer transrtron proqram at CHILD - Julv and Auqust 2011

31. " The Districtand CHILD decided to begln with 90 minutes per day of teaching, an amount the
Student had successfully tolerated athome, July8, 2011 was the Student's firstdayatCHILD. He
was transported ona District bus. He was taught by his Districthome instruction teacher, a District
autism coordinator with whom he was very familiar, and his CHILD teacher. The Studentengaged
in bolting, aggressmn and non- comphance for 60 of the 90 mlnutes

32. OnJuly7,2011, the Student was transported to CHILD in a District car instead ofabus. He
was taught by his District teacher and the CHILD teacher. He was comphantfor only four ofthe 90
minutes, -

33. July8, 2011was similarto JuIy7 In add|t|on on JuIyB theStudentsuoceededmIeavrng the
campus during a bolting incident.

.34 "On IVIonday, July11,2011, ‘atthe requestofCHILD the Motheracc;ompanred the Studentin

aDistrictcar. Staffmetthe Student at the car with a pre-planned social story to-aid in his transrtlon
thatday. The Studentwas compliant for the first two minutes, then engaged in bolting, aggression
and non-compliance for the remainder of the time. The Mother could not calm the Student, so the
Father was c¢alled to assistin picking up the Student. The Father came, but asked CHILDstaff to
physically put the Student in hrs car. Four CHILD staff did so.

35. On July 12 and 13 2011 CHILD requested that the Student not attend whrIe they planned
revisions to his program.” The Mother informed the District that she wanted to keep the Student a
home for the remainder of the week for medlcatlon stablIlzatlon reasons.”®

36. The new program involved a more gradual transition from home instruction to attendance at

CHILD. For the next nine teaching sessions, between July 14 and 28, 2011, the CHILD teacher
came to the Student’s home and taught hlm togetherwrth Dlstnct staff on most days The Student

‘was 100% complrant with the teachlng

The Student’s psyohlatnst Dr John Dunne explalned that on JuIy 7 2011 the Student had started
two antl~anX|ety medreatrons one lmmedrate -acting and one that takes six to eight weeks to reach peak effect
On July 21, the Student was swrtched to an atyplcal anti- -psychotic rnedrcatlon to better deal with aggression.
The hope was that the switch in medication would help the Student's second trial at the CHILD schoot be more
successful than the first.
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37. The next steps.in the transrtion were to move the teachrng Iocatlon successrvety to:.(1) a

"+ neighborhood public library with which the Studentwas familiar; {2) an unfamiliar public library on -

Mercer Island near CHILD; (3) the Irbrary at the CHILD school; (4) a classroom at CHILD with no
other students present (settmg B, where the Student started at the beginning ef the summer); and
(5) a classroom at CHILD with other students present but a!l bemg taught one -on-one (setting A,
whrch had not yet been attempted) I . _

38. On August1 and 2 2011 the Studentwas mstructed athrs nerghborhood Irbrary tnstructron
was thenmoved foa Mercer ls]and libfary for four days between August4and9, 2011. The Student
was 100% compliantwith the teaching at both piblic libraries. On'one occasion atthe Mercer Island
library he needed to be redirected, but thie redirection was successfut For Unknown reasons,

CHILD’s library sessions, were 60 minutes, whereas sessions at the CHILD schoo! were 90
minutes. CHILD has a half- day on Wednesdays ‘and on that day CHILD was unable fo provrde staff
at off site locations: {RP 1L, pp. 351 352) Therefore the Student recelved four hours perweek of
. lrbrary sessmns in early August i L T N . .

39 On August 10, 2011, the Student returned to school at the CHILD campus dnven by the
Mother i in her own car. The Student was complrant W|th teachlng for all but t" ve minutes of the 90-
mrnute sessron : , e L ST :

40. On Auguat 11 the Student came to CH]LD ina D|strrct carwrthoutthe Mother He was non-
compliant and engaged in belting for all but three minutes of the session. The Mother came and
picked the Student up. No assrstance was needed for the Student to enter her car,

41. August 12,2011 was the last day of CHILD' s six-week summer program. AtCHILD's] request
the Mother again drove the Student to the school He was complrantwrth teachlng for nearly 100%
ofthet;me ‘ oL BRI L _

Retum to Home Instructlon Fail 2011 o

42. Onor about August 23 201 1 CHILD mformed the Drstrrct that |twould not be abte to serve
the Studentfor the 2011-201 2 schoot yearas pre\nously ptanned dueto. his behavioral challenges.

The Drstrlctlmmed |ately scheduled an IEP meeting. The new school yearwas to begrn August 31.

The District offered to renew home rnstruct:on wrth Drstrlct staft on August 31, pendlng the IEP
meetlng on September 2, 2011,

43 The Parents objected by ema:t to a return to home mstructrcn They asserted thatthe ALJ's
prior decision required that the Studént be returned to a District high school after exprratlon ofthe
IAES if a private school could hot be found. They also objected to home instruction because hoth
Parents work outside the home and no adult would be present to supervrse the Studentduring the
day. The Parents stated that the timeframes the District offered for instruction (9:00 - 10:30 a.m. or
4:00-5:30 p.m.} did not work with the family schedule. They also stated that 5:30-7:00 p.m. would
not work because of their children's extracurricular activities. The Parents stated that under the
minutes of service in the IEP, the District was responsrbte to provrde a full day of instruction, or at
a minimum to ensure the Student’s safely for the full day via his one-on-one paraeductor. They
stated they were not necessarily opposed to home instruction for Iess than a full day, as Iong as
their concerns were addressed. P-1, pp. 6 - 10. i _

Office of Administrative Hearings'
One Union Square, Suite 1500

Findings of Fact, Co’n’clus'lons.of Law and Order 600 University Street
9 , Seatile, WA 98101-3126 -

Cause No. 2011-SE- -0063X (206)389-3400 1-800-845-8830
Page 10 ' FAX (206) 587-5135




44. The IEP meeting on September 2, 2011 was attended by two CHILD staff along with the
Parents and District staff.- D-7. The purpose was to discuss the events of the summer and the next
steps for the Student.  The District stated it would follow the IEP/BIP by moving the Student to
Setting C, home instruction. The Parents raised the option of placing the Student in the District's
Hazen High School GOALS program. The District rejected this option on the ground that the
Student needed a more restrictive setting at that time. The decisions made at this IEP meeting
were set forth in a prior written notice issued SeptemberB 2011 P- 16 " The Parents filed thelr
due process complalnt that same day. :

45. To obtain supervision forthe Student, the Parents purchased a round-trip ticket for his pate"rnal
grandmother to fly from Texas and stay with the family for a time. P-12, p. 1. The Grandmother
began supervising the Student during the day while the Parents were away atwork. The District had
offered home instruction beginning August 31, butinstruction did not begin until September 7, 2011,
after the Grandmother amved The Student mlssed four school days asa result

46. The Parents pay the Grandmother $7 00 per hour for 6.5 hours per day of supervrsmn five
daysaweek. P-12,p. 2. Atthe time of the hearing, the Grandmotherwas scheduled to leave town
from October 18 to November 9, 2011." During herahsence, the Parents planned to obtain home
supervision from a care-giving agency at a significantly higher rate than they pay the Grandmother.
P-13."

_ 47. During home instruction in September 2011, the Student was 100% compliant and made

educational progress. P~19; D-10. Beginning September 23, the Districtincreased his instructional
time from 90 minutes to 120 minutes per day D-9. At the time of the hearing in early October,
2011 that is what the Student was reoervmg, along with weekly speech Ianguage therapy

48. - The Mothertestlﬂed the DlStFICt is responsrble fortraumatrzmg the Student to the pointwhere
he no longer tolerates school, whereas prior to high school he readily attended school. This
appears to be part of the basrs for the Parents’ argument that the Dlstnct should be fmanmally
responsrble for the Student’s full- day superV|S|on at home : .

i appears the District did not issue a prior written notice before the September 2, 2011 IEP meeting
because a move to Setting C, pursuant to the BIP, was not a change of placement and did not require the
amendment of any document, in the District's view. However, during the meeting the Parents raised the option
of changing the Student's placement to the Hazen High School GOALS program. The District therefore issued
a notice on September 8, 2011 explamlng its rejectlon of that optlon as well as why it chose to stay with the
current [EP/BIP options.

% The Grandmother's flight itinerary lists a departure date of September 30, 2011. P-12, p, 1. That
was apparently delayed because the Mother testified the Grandmother would be leaving October 18, 2011. (
[, pp. 114 - 115). - :
® At the time of the hearlng the Parents did not yet know which agency they would use. In their
Closing Argument they state the houwrly rate they ultimately paid to a care-giving agency, but that is not

evidence in the record so no finding is made concerning the rate. ,
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49. No evidence has been presented to support the Mother’s assertion that the District inflicted
trauma on the Student.- All three experts involved in the hearing (Dr. Dunne and Dr. Prosch-Jensen,

who testified, and Dr. Kwon who submitted a written ‘evaluation),. found no support for thls
speculation and cited other possible causes for the changein the Student's behavior. The Student

- is quoted as saying that his paraeducator Brock hit him with a book. (There is no other evidence

to corroborate the Student's statement. ) The Mother asserts that repetitive hitting by Brock could
be a trauma that made the Student unable to tolerate the school environment. . However, The
Student's behavior had already severely deteriorated, first at Lmdberg High School (LHS) then at
Renton High School (RHS), before Brock even started on the job. The Student transferred to RHS
on November 1,2010." D-2, p. 13. Brock’s first day on the job was the day Dr.:Prosch-Jensen
observed the Student at Renton ngh School November 16, 2010. (RPli, p. 217) The Student’
behawor had. severely deterlorated at both scheols before Brook started on the JOb

50 Another possnble source of trauma accordlng to the Mother is the Student spending long
periods in an intervention room. However the Student’s behavior seVerIy deteriorated before he
spent long periods in the mtervent:on room, where he was offered the opportunrty forother choices
every 15 - 20 minutes. - Itwas the Student's unsafe behavior, however, “that occurred first and
required he be. removed froni his regular. classroom pursuant to the: BIP D—2 The Mothers
speculatlon about Dlstnct-lnﬂlcted trauma |s not supported by the ewdence S

"~ 51. Dr. Prosch—Jensen and Dr Dunne agree the Studentshould not retum foa h|gh school settmg
“atthis time;. Theyalso agree the Student needs more than just instruction inside the home. Now

that CHILD has declined further enroliment of the ‘Student, his homebound placementis alonger-

. term situation and the instruction mustbe broadened. Dr. Prosch-Jensen recommends the Student

be taken into the community by his. tutors, to the extent he is able o participate appropriately and
safely, to practlce the skills heis learning. She aleo recommends the in-home instructiona! time be
increased, as tolerated, up to three hours per day. (RP 11, pp. 253 - 255)." Dr. Prosch-Jensen has
discussed several opttons for the Stadent's program with District staff, though not yet with the

" Parents. Dr. Dunne noted that the Student's IEP. goals requiring small-group settings and

interaction with peers cannot be implemented in the home. . He recommends the Student go to
community settings and participate in community activities, suchas daytime programs for disabled
youth offered by the City of Kent Parks and Recreation Department. (RP |, pp. 34 -38). Thereis
no evidence the Student has engaged in aggressive behavior in community settings.

| | 'CONCLUSIONS OF LAW
The IDEA

1. The Office of Admmlstratlve Hearlngs (OAH) has jurisdiction over the partles and sub}eot
matter of this aotlon for the Superintendent of Public Instruction as authorized by 20 USC §1401

? Dr. Prosch-Jensen recommends no more than three hours per day of in-home instruction primarily
because in that setting, virtually all of the Student's time is spent engaged with instructional material.” In the
school setting a lot of time is spent making fransitions between locations and on other matters. At home the
Student can derive educational benéfit and meet his {EP goals inless timé. Also ‘[h]e can't jUSt sit with a tutor
for five hours a day. | mean, nobody does that. ! (RP 11; pp 253 254) :
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et.seq. (Individuals with Disabilities Education Improvement Act (IDEA, sometimes referred to as
IDEIA), formerly Education for All Handicapped Children Act), Chapter 28A.155 Revised Code of
Washington (RCW), Chapter 34.05 RCW, Chapter 34.12 RCW, and the regulations promulgated
thereunder, including 34 Code of Federal Regulations (CFR) § 300 et seq and Chapter 392-172A
Washington Administrative Code (WAC).

2. The IDEA and its implementing regulations provide federal money to assist state and local
agencies in educating children with disabilities, and condition such funding upon-a state's
compliance with extensive goals and procedures. In Hendrick Hudson District Board of Education
vs. Rowley, 4568 U.5.178, 102 S. Ct. 3034, 553 IDELR 856 (1982), the Supreme Court established
botha procedural and a substantlve test to evaluate astate's complrance W|th the Act, as follows

First, had the state complled W|th the procedures set forth in the Act? And second
is the_mdlwduahzed educational program developed through the Act's procedures

- reasonably calculated to enable the child to receive educational benefits? If these
requirements -are met, the state has comphed with the obllgatrons imposed by
Congress and the courts can requlre no more.- , L

Rowley, supra, 458 u. S at 207 102 S Ct at 3051

3. A free appropnate publlc educatron" conS|sts of both the procedural and ‘substantive
requirements ofthe IDEA (formerly the EHA). The Rowley court artlculated the followrng standard
for determlnlng the appropnateness of specral educatron servrces ;

[A]“free appropriate publlc educatlon conmsts of educatron lnstructlon specmcally
designed to meet the unique needs of the handicapped child, supported by such
services as are necessary to permit the child “to benefit’ from the ‘instruction. -
Almost as a checklist for adequacy under the Act, the definition also requires that
such instruction and services be provided at publlc expense and under public

“supervision, meet the State's educational standards, approximate the grade levels -
used in the state's fegular education, and comport with the child's [EP.- Thus,:if
personalized instruction is being pro\nded with sufficient supportive services to
permit the child to benefitfrom the instruction, and the other items of the definitional’
checklistare safisfied, the child isreceiving a “free - appropriate public education” as
def ned by the Act .

Rowley, 458 U.s. at 188 189 102 S Ct at 3041 3042

4, For a school dtstrlct to prov1de FAPE |t is not requrred to prov:de a potentlai maxrm!zmg
education, but :nsteada"basrcﬂoorofopportunlty that provides "some educational benefit’ tothe
Student. Rowley, 458 U.S.at200-201; 102 8. Ct. at3048. “Districtmustprowde Studenta FAPE
that is ‘appropriately designed and [mp!emented so as to convey’ Student with a ‘'meaningful’
_ benefit’. JW. v. Fresno Unified School Dist., 626 F.3d 431,432 -433, 55 DELR 153 (9" Cir. 2010;
see also J.L. v. Mercer Island School Dist., 575 F.3d 1025 1038, n. 10, 52 IDELR 241 (8" Cir,
2009). P , _ .
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5. The burden of proofin an administrative hearing under the IDEA is on the party seeking relief,
in this case the Parents Schaffer V. Weast 546 US 49, '126 S Ct. 528, 163 L Ed 2d 387, 44
IDELR 1350 (2005 :

Approbrlateness of the BIP when adopted

6. - The Parents correctly point out that the BIP's definition of “non- comp[lance could be
mlsapplled asitis currently wntten It reads in pertment part SRR

: Non—compllance L Sl Cooe :
Thisis defined as tgnormg adutt rnputor purposefully turnlng hIS head away, puttlng :
hands in pockets. He will refuee to make a verbat choxce or to point to a Word or
plcture ofwhat he wants e : : .

P-5,p. 1. Common acts llke turnrng one S head or puttlng hands in one S pockets standlng atone
s:gnlfy nothing... Both Dr.- Prosch-Jensen.and . Dr: Dunne recommend the definition of non-
compliance be rewritten. The District should clarlfythat these two behawors are examples of what
the Student does in con)unctlon with i lgnonng adult lnput L

7. If the Student's rate of non- complrance in surnmer 2011 had been c[ose to 30% - the
threshold for moving:him to a more restrictive setting -~ then one might want fo scrutinize the
* behavioral data and question his teachers on whether the definition was misapplied. However, the
Studentwas either 100% compliant or nearly. 100% non—complranton different days, dependrng on
the setting and on whether his Mother accompanied him. On his non-compliant days he usually
engaged in aggression or boltmg hehavior as well. -Those are separate grounds for changing
settings under the BIP, and his setting would have been changed based on those alone, even
absent non-comphance c BN : S S

8. Furthermore the I”ISk ofmlsappltcatlon was Iow The Student had one-on one instruction
from certified specrateducatton teachers (often two teachers simultaneously, one from the District
andone from CHILD). Basedon their professronal education and credentials;itis quite unlikely they
would score the Student as hon-compliantifthe was respondmg to theirinput, making chaices, and
participating in instruction, but happened to have his hands in his pockets or turn his head. Forall
of these reasons, the. BIP’ s definition. of non-compliance did not render the BIP mappropnate

9. . The Parents also argue that the threshold for moving to a-more restrlctrve settrng - non-
compliance over 30% of the time for three out of five days - is too low.  However, Dr. Prosch-
Jensen testimony on this matier. was persuasive; setting the threshold higher would allow the
Student to re-enter the downward spiral that he experienced the previous. year The Parents have
not establlshed that the 30% threshold was lnappropnately low. : :

8 This sentence is not meant to suggest wording for the new definition. It is an effort to summarize
what Dr. Prosch-Jensen and Dr. Dunne suggested was needed. The IEP team, working with Dr. Prosch-
Jensen, will rewrite the definition.
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10.. Norhave the Parents established that the inclusion of sefting C (home instruction) in the BIP
was inappropriate. Home instruction was the only setting in which the Student experienced success
and made educational progress in 3" grade. - In the other two settings attempted that yéar he
entered a steep decline. It was appropriate to include home instruction as one of three options in
the 10" grade BIP, to be used if the Student was unable to tolerate the other settings. Those other
settings were sgmﬂoantly more supportrve than his 8" grade placements, so it was reasonably
antlcrpated he would be more successful in them and not need to retumn to home- [nstructlon

11. The Parents next argue the Students behawor at CHILD was his typlcal “transmonal"
behavior in a new environment, which behavior was known at the time the IEP was drafted and
cannot be used to remove him from school or reduce his hours of service. This is contrary to the
evidence and findings in the prior decision. First, prior to high school, the Student’s transitions to
several new elementary schools and middle schools were unremarkable, according to the Mother.

D-2, pp. 17 - 18. -Even after his severe behavioral problems developed in high school, he did not
expetience those behaviors in other new environments, such as the Mercer Island library or Dr.
Dunne’'s office. Second, the Parents’ use ofthe term “transrt:onal implies the behaviorwill recede
after a transition period.- However, as noted above, the Student's maladaptive behavior in sohoo!
last year did not recede with time, but rather escalated to extreme severlty ' -

12.  TheParents also argue thatnon- compllanoe aggreesmn and bolting are manifestations of
the Student’s disabilities, and he cannot lawfully be removed from school for them. They seethe

BIP as punishing the Student based on his disabilities. These arguments confuse disciplinary

procedures (which may resultin home instruction) with appropriate movement to a more restrictive
environment (which may be home instruction).. Home instruction is not a punishment for bad
behaviorin the BIP. Itis a setting where the Student has experienced success, both behaviorally
and in terms of educational progress. ‘He has also experienced that success in public library
settings. Unfortunately, the Student has experienced failure in three school settings since the fall
of 2010: LHS, RHS and CHILD. - Each school- provided a progressively more supportive
environment. The Instructional Learning Center class at LHS, then the Instructional Learning Center-
severe class at RHS, and finally the one-on-oneteaching* Consult’ programat CHILD, D-2. Moving
the Studentto home instruction after the failure at CHILD was not a disciplinary removal. ltwas an
effort, provided forin the BIP, to find the teast restrictive environment appropri-ate fOr'the Student

13.  The Parents nextargue thatthe 90 minutes perday ofhome mstruotron provrded in the BIP
is too little, and the Student is entitled to full-time instruction regardless of the setting: His needs as
defined in the evaluat|on and IEP do not change whether he'is at home or at school.

14, The Drstrtct’s pos:tlon is that |t rade an |nd|v1d uallzed determmaﬂon to begin Wlth 60 mlnutes
per day of home instruction in the IAES based on the Student having tolerated zero instruction at
school (see D-2} and it has subsequently increased thatto 90 and then 120 minutes per daybased
on the Student’s success. _

15.  The duratron of instruction i in the homebound setting must be based on an mdmduahzed
determination, not a pre-set amount for all homebound students. See Oceansrde City Unified
School Dist., 25 IDELR 170 (OCR 1996). However, as discussed below, there is no requirement
that homebound instruction be for the full school day, northat it provide the same number of special
education minutes the student received whtle attending school.
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16.  Neither party cited any cases supporting its position on this question. The ALJ searched for
cases supporting the Parents: position and found none. All of the following cases support the
District's positionon this questron See Georgetown Independent School Dist., 45 IDELR 116 (SEA
TX 2005) (6 hours per week; increaseéd to 15 hoursper wesk provided FAPE to high school student
on homebound instruction due to aplastic anemia); Montrose County School Dist.; 37 IDELR 207
(SEACO 2002) (dlstrlot provrded 4.5 to 6 hours per week of homebound mstructlon in-a library to
12 year old with emotional disabilities, and student made some academic progress; FAPE was
denied not due to humber of hours, but because instructor had niever seen the student's IEP and
did not address its goals); Greenwﬂe Independent School Dist:; 102 LRP 12471 (SEATX 2001)
(homebound instruction given to high school student with multlpte physzcal and emotional disabilities
was . appropriate; “Clearly, homebound instruction is a reduced version of weekly classroom
instruction. Where the typical ninth graderat Gregnville High School mlght spend thlrty or more
hours .per week in- classroom instruction, ' |l would. have eight hours per week of -
instruction.”); fridependent School Dist; ofBorse 35IDELR 147 (SEAID 2001) (district provided two
hours per week of homebound instruction ata I|braryto 7m grade student with émiotional disabilities,
with goal"of transrtlon:ng her back to school in 6 to*12 months;: FAPE was’ provrded) East
Stroudsburg Schoof Dist.; 30. IDELR211. (SEAPA 1999) {two hours per day of compensatory
instruction awarded for each day a7h grade student reoelved no: hornebound mstruotlon when he
Was psych|atr|cally unable to attend school) B : :

17 For the reasons dlsoussed above the Parents have notestabllshed that the Student's June
2011 BIP was lnappropnate or. demed the Studenta FAPE e e

FananCIaI responsrblht\f for superwsmd the Student outsrde hIS hours of home |nstruct10n

18. The Parents also argue in the alternatlve that the Drstr:ct is f nancraHy responsrble for
supervrsrng the Student for the full school day if his home instruction'is for fewer hours than that,
Neither side presented any case authorrty onthis questlon ‘The ALJ searched for cases supporting
the. argument that school districts,-rather thari parents, are financially responsible for all-day
supervision of a child who receives homebound instruction for part of the day. Nosuch cases were
found, either requiring district supervisich for the full school day, or for the number of special
educatlon hours the student received while attending school Severai cases were found that
support the Drstnct’s posmon on thls matter

19.- . In Danrelo v. Mrssoun Stafe Bd ofEduc 30 IDELR 588 (W D Mo 1999) afﬁrmed 210
F.3d 378 (table citation), 32 IDELR 113, 2000 U. S App. Lexis 13816 (full decision) (8" Cir. 2000
unpublished), the parents incurred costs to remain at home during 30 hours per week of
homebound instruction, orto provide anotheradult to be athomie during that time. They challenged
a d;stnct rule requmng the presence of such an adultdunng home rnstructlon They asserted they

® The only pertinent case found within the Ninth Circuit Court of Appeals on homebound instruction
is hot partlcularly enllghtentng for the present case. It did riot address the number of hours of homebound
instruction {(which were not mentioned), but only the fact that the home teacher was not credentlaled in special
education and the student went without a home teacher for several months. See Everert v. Santa Barbara High
School Dist., 32 IDELR 175, 2000 U.S. Dlst LeX|s 22774 (C D Cal 2000) aﬁ‘.rrmed 36 IDELR 35 28 F. App'x
683 (9" Cir. 2002 unpublished). '
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could leave the home and the teacher could administer the Student’s medications. They did not
argue that giving medication was a “related service” under the IDEA, but ratherthey opposed having
to bear the cost of the dlstrlcts ruIe that a parent or other adult remaln m the home during
instruction. -

20.  The district cour_t in Daniel O. held that the "free” criterion in FAPE “is met if the instruction
and support services provided Daniel are provided at pubic expense.” /d. (italics added). The court
further stated: “Therefore, because Daniel’s medication may be administered to him by his'parent
or the other aduit, the homebound instructor's administration of medication is not necessary te aid
Danie! to benefit from special education.” /d. ‘The Eighth Circuit, in-affirming the district court
decision, made it clear that the parents wished to leave the home during the hours of the student’s
instruction. The costs they incurred were the costs of remaining at home or obtaining another aduit
to do s0. .

21, Inthe present case, the Parents arguethey should not haveto ]eopard[ze their employment
to remain at home (or pay another adult to remain at home) either during the hours of home
instruction or during any of the 6.5 hours of the normal school day.  Although administering
medication is not atissue here, Daniel O. stands for the proposition that under home instruction,
the Districtis fi raanmally responsible only for the instruction and support services provided to the
student. In the present case, the District funds the teacher, paraeducator, and speéch language
pathologist who come to the home.2 The one-on-one paraeducator is required only for the hours
of the Student’s instruction, so that the Student will benefit from that mstructton and remain safe
dunng |t SeeP3 p 16. - : Do : :

22. The Dtstrict has arule S|m1Iarto the school dlstrlct’s rule in Damel O Therefore when no
adultwas presentin the home for the first four days ofthe 2011-2012 school year, home inStI‘UCtIOH
did not proceed. Under Daniel O., the District is not liable for the lack of instruction on those days.

23. - + The parents’ scheduling needs likewise did not determine the propriety of homebound
instruction in Falzett v. Pocono Mountain School Dist., 152 F. App'x 117, 44 IDELR 121 (3™-Cir.
2005 unpublished). In Falzett, the parents would not accommodate the district's homebound
teacher attimes when the student’s private tutors were scheduled. The court held the parents could
not claim afailure to implement homebound mstruotlon for hours when thelrschedulrng neeqs did
not allow the |natruct|on to proceed : .

24, In School Dist. of Wisconsin Dellsv. Z.S., 295 F.3d671, 37 IDELR 34 (7" Cir. 2002) a 10
year old student had symptoms of autism and dlsplayed abnormal aggression and withdrawal.
After unsuccessful placements ata pubhc school and a specialized day school, the District placed
him in home insfruction. [t provided six hours perweek of instruction plus one hour of occupational

“therapy. The Disfrict hoped to make another trial at public school in the future. The grandmother

(the student’s guardian) wanted him refurned to public school with a one-on-one aide. The district
was concerned thatreturning him to school at that fime mightirreparably damage the prospects of
his being able to do so successiully inthe future. The court found “there was no basis for believing

¥ The record does not reflect who pays for the communlty care aide who is present during rnstructron
in the home,
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that, after he had to be removed from [the speoralrzed day school] he could functron sucoessfully
ina regular school envrronment " Id.; 295 F.3d at 676 : -

25 The grandmother in Schooi Drst of Wrsconsrn Deﬂs v, Z S. drd notwant the student to be
at home all day. The court found her desire not to have to provide daytrme supervision for the
studentirrelevantto the propriety ofthe piacement. “The desire of Z.S.’s guardian not to have this
difficult child at home all day was entirely understandable but could not be allowed to sway the
balance.” /d. The grandmother’s desire to have the district, rather than herself, provide daytime
supervision was apparently due to the student berng “difficult’ rather than to her having employment
outside the home, as inthe presentcase. However, fegardless of her motivation, the school district
was not required to take care of the chr[d outsrde of hrs hours of home rnstructron That holdrng is
equally applrcable here DT ol - SR : :

26.  The District is not financially responsrble for the fact that the Student is unable to attend
school, where he would be supervised for the full day. Ifa special education student cannot attend
school due to a physroa! illness or disability, the school must provrde FAPE via homebound
services. If FAPE is provrded in less-than a full school day, the district is not liable for care of the
child for the remainder of the day. The same is true when the student's mabrlrty to attend school is
duetoan emotionald |sabrl|ty Itis unfortunate that the financial burdens associated with a disabled
child often fallon thefam:ly, whrch may not be equ1pped to meet them The [DEA does not provrde

the famrty relref in: thrs srtuatron

: 27 | The Mother S assertron that the Dlstrrct caused thrs srtuatlon by traumatlzrng the Student

and is now washing its hands of the matter and leavrng the frnancral burden on the famrly, is not-
supported by the evrdence See Frndrngs of Fact suprat R *

' Complrance with IEP and BIP in Hioving Student to-home |nstructi"on ~'Auq'ust. 31, ”2011 .

28.. . The IEP explicitly incorporates the FBA and BIP. -P- 3 p. 11.- The BIP provides variabie
locations and length of schoel day depending on the Student’s tolerance and need for behavioral
support. -This does. hot constitute a farlure to 1mplement the IEP. Rather rt isa contrngency'
mcorporated rnto the IEP e c S S LR

29 The Drstrrct complred wrth the Student 5 IEP and BJP when |t moved hrm tohome rnstructron ,
on August 31, 2011, the first day of the new school year. (The Parents were unable to begin home
instruction unti September? 2011, because they did nothave an adult at home during the daytime
until that date, but the effective date of the change was August 31, 2011.) The District had only
learned five business days earlier, on August 23, that CHILD would not accepi the Student for the
2011-12 school year. The District properly relied on the BIP.to move the location of instruction to
Setting C {(home) so that the Student would have instruction when the school year started Itthen

prompt!y convened an IEP meeting on September 2 2011

30. The comptarnt alleges the ALJ s prror decrsron requrred the Drstnct to return the Studentto
aschoolinfall 2011 - eitherto CHILD or a District high school. The complaintfurther alleges home
instruction was impermissible after the IAES expired. That is not correct. The prior decision
required not a return to school at the end of the IAES, but completion of a District reevaluation,
followed by a determlnatron of the Student’s placement based on that evaluation. D-2.
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31. The District completed both of these steps. Itplaced the Student at CHILD, with asummer
program jointly staffed by the District and CHILD to try to ensure a successful transition to the new
school, with conttngenmes to return to home mstruct[on (and make another attempt at CHILD} |f
unsucceseful

32, We mustdetermine whether placement ata public high school, eveninthe highly restrictive
environment of a self-contained class, was the Student’s least restrictive environment (LRE) at the
beginning of the 2011-12 school year. The-Ninth Circuit uses a four-factor balancing test to
determine LRE. See Sacramento City Unified School Dist. v. Rachel H., 14 F.3d 1398, 1404, 20
IDELR 812 (9™ Cir. 1994). The test was written to decide whether the student in that case should
be mainstreamed into a general education class.?' Thatis notadvocated by either party and is not
an appropriate option for the Student at this time. The four factors are translated to more general
terms as follows. To determine whether a given setting is a student’s LRE, we must consider: (1)
the educational benefits of placement in the less-restrictive setting; (2) the non-academic benefits
of such placement; (3) the effect the student would have on the teacher and children in the less-
restrictive setting; and (4) the costs of placing the student in the less-restrictive setting.

33.  These factors are applied to the present case as follows: (1) The Student derived no
educational benefit from his placement at two District high schools in 2010-11. There is no
evidence to suggest a different result would oceur in 2011-12. ~On the contrary, the evidence
indicates the Student has rigid thinking and does not forget negative experiences. D-2, p. 18. (2)
The Student was unable to participate in the non-academic benefits of his public hlgh school
placements in 2010-11.'D-2. There is no evidence 1o suggest a different result would occur in
2011-12. (3) The Student had a disruptive effecton teachers in his high school placements in 2010-
11. D-2. Thereis no evidence to suggest a differentresult would occurin 2011-12. (4 ) Therecord
does not contain information on the relative costs of placement ata Dlstrlct hlgh school versus
home mstructlon so this factor is not consu:lered _

34.  Theconclusl onfrom thls analysus|sthatplacementmaDlstrlcthlgh school evemnehlghly }
restrictive self-contained class, is notthe Student's LRE at this time. This conclusion s supported
by testimony from both the District's and the Parents’ expert withesses, neither of whom
recommended the Student return to a public high school at this time. See Schoo! Dist. of
WisconsinDells v, Z.S., supra, 295 F.3d 671, see also B.S. v. Placentia-Yorba Linda Unified School
Dist., 306 F. App’x 397, 51 IDELR 237 (9" Cir. unpublished) (“We noted nearly 25 years ago that
malnstreammg is a policy which must be balanced with the prlmary objective of providing

handicapped chlldren thh an appropnate education.™)

36, WAC392- 172A -02060(2) provides that LRE is only one of the factors to be con5|dered in
deciding whether a placementis appropriate. Also to be considered are: (1) The student's IEP: (2)
whether the placement option provides a reasonably high probability of helping the student attain his -

21 The four factors conmdered in Sacramento City Uniffed School Dist. v. Rachel H., supra, 14 F.3d

at 1404 were: “(1) the educational benefits of placement full-time in a regular class; {2) the non-academic
benefits of such placement; (3) the effect Rachel had on the teacher and children in the regular class, and (4)
the costs of mainstreaming Rachel.”
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IEP goals; and (3) any potential harmful effects on the student or onthe qua]ity of services that he
needs. See also 34 Code of Federat Regulatrons (CFR) §300 116(d) :

36. Regardmg (1) the Student’s lEP could be dellvered ina Dlstnct hrgh school if the Student
could tolerate that environment. Regarding (2), a District high school does not provide a reasonably
high probability of helping the Student attain his IEP goals: He made no educational progress in two
high school environments recently attempted Finally regardlng (3); there are significant potential
harmful effects on the Student If he were now returned to a h[gh school settlng as testlf edtobyDr.
Prosch~Jensen S : = : . .

For theSe reasons the Parents have not establlshed that the sttnct vmlated the IDEA by
fa|||ng toreturn the Studentto a District high school on August 31, 2011, and by mstead ptacmg him

- on home mstructlon pendlng the September 2 201'1 IEP meetlng

Appropnateness of demsrons made at !EP meetlng - September 2, 2011

38. The Student’s BI P states that h|s IEP goals do not change regardless of the settlng in Wh]Ch
they are delivered. P-5, p.4.: However, his IEP. goals in social skills, adaptlve behavior and
communication canhnot, by theirterms be delivered solely one-on-one w1th an adult. They require
some degree of small= sgroup and peer. mteractron :Also, the Student S academlc objectNes for the
most part state they are to be dellvered in a small group settlng LR e

39 - When hOme lnstructton was onIy a 4S—day IAES pend mg reevaluauon and a new placement
this sﬂuatxon was temporary and acceptable. Homebound instruction must deliver access to the
curriculum and provide educational benefit in ordér to provide FAPE, but it cannot deliver the full
array of in-school experiences and non-academic benefits: Se_e_cas_es cited in Conclusion of Law

16, supra. Likewise when homebound instruction was a retreat available, if necessary, before re-

attempting a return to CHILD sixweeks |ater, it was an acceptable short-term situation. [fwas also
an acceptable short-term situation from August 31; 2011 until a Ionger—term pIacement decision
could be made at the September 2 2011 IEP meetmg : SR . _

40. However atter CH]LD declined to accept the Student on August 23 2011 and he was
placed on home instruction on August 31, 2011; the District knew orshould have known thathome
instruction was no longer merely a short~term temporary placement. Yet the District took no steps
at the September 2, 2011 IEP meeting to amend the IEP and BIP to change the placement from

“private school” to “home instruction” (P-3, p. 16), or explain how those aspects of the Student's IEP
goals which would have been addressed in the schoo! environment at CHILD, and which cannot be
addressed in the isolation of the home, would now be addressed. . Nor did the District schedule a
follow-up IEP meeting after. September 2, 2011 to address these matters As of the last day of
hearing, October 5, 2011, no such step had been taken. e o

41. Behind the scenes, the District’s contracted‘ behavioral consultant, Dr. Prosch-Jensen, has
raised with District staff some options for addressing these matters. Butno IEP meeting has been
scheduled, and as far as the Parents know, the District stands firm on its position that the IEP will
be implemented solely through instruction inside the home, as provided in the BIP. There was no
testimony from District staff concerning their reaction to Dr Prosch-Jensen’s suggested options,

either positive or negative. _
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- 42, Promptly upon the Student returning to home instruction at the beginning of the 2011-12
school year, the location of instruction could have been moved to a less restrictive environment: a
public library. At his neighborhood library the Student would have the opportunity to practice
greetings and requests with library staff, have chance encounters with library patrons; and perhaps
encounter neighbors and community members he recognizes, or who recognize and greet him.
The Student was successful and had no behavioral problems:at two public libraries the previous
month. On September 2, 2011, the District failed to offer the Student placement in his LRE, which
was a public library. - If some of the Student’s learning activities cannot be done at a library (such

-as cooking), or there are other significant reasons to spend partial time at home, instruction could
have been divided between the two-locations.-. (If it would have been dasruptive to divide time
between settings on a single day, the days of the week cou!d have been dlv:ded S0 thatsome were
spent at the Ilbrary and some at home) : o _

43. It was reasonable for the Dtstnct to need planning tlme in this complex case. Had it
scheduled another [EP meeting even a month after September 2, 2011, and taught the Studentin
the less restrictive setting of a library in the interim, no violation of the IDEA and no denial of FAPE
would have been found. Itis reasonable to take one step ata time W|th this Student and amove
to the llbrary would have been suft“cnent for that penod ST o :

44. The Parents correctly assert that the ]EP cannot be detlvered as wrltten in the lsolat[on of
the home, and that the needs found in the evaluation cannot be met solely in thatiocation. The
evidence, including the testimony of both expert witnesses, supports that assertion. The D|str|ct
therefore denied the Student a FAPE beginning September 2, 2011, - .

45.- - TheParents put on evidence about two additional subjects not mentioned in their complaint
and not included in the Issues statement, supra: The Mother testified that the District failed to
properly consider the Parents' input in adopting the documents finalized at the June 17, 2011 IEP
meeting, and that the District has failed to provide physical education as part of the Student's home
instruction. “The party requesting the due process hearing may notraise issues atthe due process
hearing that were not raised in the due process hearing request unless the other party agrees
otherwise.” WAC 392-172A-05100(3); see also 34 CFR §300.511(d). The Districthas notagreed.
to these issues being added to the hearlng Because they were not raised in the complamt they
cannot be adjudlcated here.?? - e

Prospective rehef -

46.  Within 15 school days after the date of this decision,® the IEP team must meet to amend
the Student’s IEP and BIF to: (1) reflect his currenthome placement and the use of a public library

Whlle it may be ad\nsmle for the District, in hght of WAC 392 172A- 02030(1) and 34 CFR
§300. 108(a), to not:fy the Parents how it plans to detiver phySIcal education now that the Student is no longer
placed at CHILD, it is beyond the scope of the ALJ's authority to enter such an order because the issue was
not raised inthe complamt

Becausa of the tntervemng Veteran s Day and Thanksglwng helidays, 15 school days (mstead of .
three weeks) is allowed for compliance. Schocl days include partial school days.
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for as much of his instruction as is approprlate (2) address how the Student's need for social,
small-group and peerinteraction {as identified in the June 2011 evaluation and IEP) will be met now
thatheis nolonger placed at GHILD and (3) amend the def|n|t|on of "non compltance” in the BIP,
as dlscussed above : S 5 T

47 Wlthm three schoo] days after the date of thIS decrs!on the Dlstnct must offerthe Parents
the option to move as much of the Student’s instructionfo a publrc library asis ‘appropriate durmg
the intervening weeks priorto the IEP meeting referred toabove. The offershall include a provision
for return to the home settmg if the Student’s behavior at the library (orin transxt to:or from the
library) meets the criteriain the current BIP for return to the home: setting. If the Parents consent,
amendments o the Student’s IEP and BIP to provide forinstructioniin a library may be made pnor

- to the IEP meeting referred to in the preceding paragraph. See WAC 392:172A- -03110{2)(c); 3

CFR §300 324(a)( ) Such amendments would fulf ! requ;rement (1) in the precedlng paragraph

48 The BIP should |nclude safety measures and transmon steps for the Student’s lntroductlon
to communlty activities, mcludlng the compensatory education activities discussed below. The
safety’ oontrngenmes may include a return to solely library or even solely in-home instruction inthe
eventthe Studentis not able to tolerate the community acfivities orlibrary location. Asinthe current
BIP, there mustbe a prowsmn for re—attemptmg less restrlctlve envsronments after retreatlng to a
more restrlctlve one AN T R SRR 1) SR P A

ComDensatorv educatlon

49, : Compensatory educationis-an equatable remedy, taking into account the refative conduct

of the parties. See Forest Grove Sch. Dist-v. T.A.; 523 F.3d 1078, 1089, 50 IDELR 1 (9" Cir.

2008); Parents of Student W. v. Puyallup' Sch. Dfst 31 F.3d 1489,1497, 21IDELR 723 (9" Cir.
1994); Reid v. District of Columbia, 401 F.3d 5186, 524 43 IDELR 32(D C. Clr 2005). Inthe present
proceedrng, neither party acted unreasonably or in @ manner that would influence an award of
compensatory educatron (Thls Is drfferentrated from the pnor proceedlng See D~2 p 30)

50 The Parents are entltted to an award of compensatory educatlon |n a settlng or settings
where the Student canwork on those portlons of his IEP goals and ObjeC'[IVES that relate to social,
small-group and peer interaction (as differentiated from one-on-one adult instruction in social or
adaptive skills). The compensatory education must address these areas of need, which are also

‘ ldentlfled in the June 2011 evaluatlon

51: The Parents are awarded four hours per week of compensatory educatlon for the period
September 7, 2011* through the date the IEP and BIP are amended pursuant to either section (c)
or section (d) of the Order below, whichever occurs first. Four hours per week is appropriate
because the Studentsuccessfully recelved thatamount ofinstruction jna community setting (public

library) in the reoent past. Although that mstruct]on was one-on-one adult teachlng rather than

24 Although the District’s violation occurred on September 2, 2011, the first date thereafter that the
Parents were able to make the Student available for instruction was September 7, 2011, Between those two
dates the Parents had no loss t6 be compensated, because the Student was not available for instruction.
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small-group or peer interactlon it shows the Student is comfortable being in a communlty settmg
|n the company of teachmg staff for that amount of time.

52. ' Fourhours perweekis also approprlate based onthe proportlon of the Student s specially
designed instruction that is devoted to social, emotional, behavioral and adaptive skills. That
proportion is 40%.% The Student’s current home instruction is 120 minutes per day, or 10 hours
perweek (plus 30 minutes per week of speech language therapy). Forty percentof 10 hoursis four
hours. A compensatory education award of four hours per week reflects the relative importance of
social/lemotional/behavioral and-adaptive skills in the Student's program. While much of that
instruction is conducted one-on-one under the IEP, the Student's academic goals (the remaining
60% of his tlme) were to be taught ina smal! -group setttng underthe !EP S0 these matters balance
out.

53. Compensatory educationisin addition to the Student’s regular program. Itmay be delivered
at any time during the calendar year following the date of this decision, as determined appropriate
by the IEP team. Compensatory education activities do not necessarily need to be confined to the
school day, but may take the form of extracurricular activities, summer activites, or any activity
selected bythe |EP team toaddress the Student’s identified need forappropriate social, small-group
and peer mteractlon

54. The Parents have not establlshed entlt[ement to the other forms of relief requested in their
complaint. ‘

ORDER

a. The District did not violate the IDEA or deny the Student a FAPE prior to the September 2,
2011 |EP meeting. .

b.  The District violated the IDEA and denied the Student a FAPE by failing to-amend the
Student's IEP and BIP at the September2 2011 ]EP meetmg, orschedule a fol[ow—up meetlng to
do so. : i :

c. Within 15 school days' aﬁe'r' the date of this‘decision, the"IEP team shall meetto amend the
Student's IEP and BIP to: (1) reflect his current home placement and the use of a public library for
as much of his instruction as is appropriate; (2) address how the Student’s need for social, small-
group and peer interaction (as identified in the June 2011 evaluation and IEP) will be met now that
he is no longer placed at CHILD; and (3) amend the deﬁnlt[on of “non- complrance” in the BIP, as
discussed herein. : _

d. Wlthln three school days ¢ after the date- of th:s de0|51on the District shail offer the Parents
the option to move as much of the Student’s instructionto a pubhc library as is appropriate during
the intervening weeks prior to the IEP meeting referred to in paragraph (¢) of this Order. The offer
shall include a provision for return to the home setting if the Student’s behavior at the library (orin

25 |1 the Student's June 2011 'IE'P, 710outof 1 ,_7?5 minutes per week of specially designed instruction
is devoted to social, emotional, behavioral and adaptive skills. P-3, p. 16, That is 40%.
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transit to'pr from the library) meets the criteria in the current BIP for return to the home sefting. if
the Parents consent, amendments to the Student’s IEP and BIP to provide forinstructionina library

may be made prior to the IEP meeting referred to in paragraph (c) of this Order. Such’

amendments would fulfill the requirement in,paragraph (c)(1) of this Order.

e. . The Parents are awarded four hours per week of compensatory education for the period
September7, 2011 through the date the IEP and BIP are amended pursuant to either section (c) or
section (d) of this Order, whichever occurs first. The compensatory education shall take place in
a setting or settings where the Student can work on those portions of his IEP goals and objectives

‘that relate to social, small-group and-peer interaction (as differentiatéd from one-on-one adult

instruction in social or adaptive skills): The compensatory education may be delivered at any time

during the calendar year following the date of this decision, as determined appropriate by the IEP

team.

SignedratSéa.ttl.e,? Wa'sh'i'hgton'oh Nover ":”r:710. 2011

Michelle C. Mentzer
- Administrative Law Judge. .
Office of Administrative Hearings

Final Decision

Further Appeal Ridhts: Information About Youf-Riqht To Bring A Petition For
~ Reconsideration And Your Right To Bring A Civil Action R

Reconsideration =~ -

This is a final administrative decision. Pursuantto RCW 34,05 470, either party may file a
petition for reconsideration within 10 days after the ALJ has erved the parties with the decision.
Service of the decision upon the parties is defined as the date of mailing of this decision to the
parties. A petition for reconsideration must be filed with the ALJ at his/her address and served on
each party to the proceeding. The filing of a petition for reconsideration Is not required before
bringing & civil action under the appeal provisions of the [DEA. Lo

Right To Bring A Givil Action Under The IDEA

Pursuant to 20 U.S.C. 1415(i)(2), any party aggrieved by this final decision may appeél by
filing a civil action in a state superior court or federal district court of the United States. The civil
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action mustbe brought within ninety days after the ALJ has mailed the final decision to the parties.

If a timely petition for reconsideration is filed, this ninety-day period will begin to run after the
| disposition ofthe petltlonforreconstderatlon pursuant to RCW 34.05.470(3). The civil action must
| be filed and served upon all parties of record in the manner prescribed by the applicable local state
| or federal rules of civil procedure. A copy of the civil action must be provided to OSPI
| ' Administrative Resource Services.

CERTIFICATE OF SERVICE

I certify that | mailed a copy of this order to the within-named interested parties at their
respective addresses postage prepaid on the date stated herein. e PA A

Parents

Renton School District
' : 300 SW 7™ St _
via fax and U.S. mail Renton, WA 98057

James Dicnne; Attorney-at Law
Dionne & Rorick .

900 Two Union Square / 601 Union St
Seattle, WA 98101 :

via fax and U.S. maif

cC: Administrative Resource Services, OSPI
Matthew D. Wacker, Senior ALJ, OAH/OSPI Caseload Coordinator
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