STATE OF WASHINGTON %p 0
OFFICE OF ADMINISTRATIVE HEARINGS g’
FOR THE SUPERINTENDENT OF PUBLIC INSTRUCTION %q'
IN THE MATTER OF SPECIAL EDUCATION %
CAUSE NOS. 2004-SE-0096
EVERETT SCHOOL DISTRICT and 2004-SE-0099
FINDINGS OF FACT, CONCLUSIONS
OF LAW AND ORDER

A hearing in the above-entitled matter was held before Administrative Law Judge
(ALJ) Janice E. Shave at Everett, Washington, on September 9, 10, 14, 16, 17 and 24, 2004.
The Parents of the student whose education is at issue in this proceeding (hereinafter Parents
and Student) appeared and were represented by Howard Powers, attorney at law. The Everett
School District (hereinafter Scheol District) was represented by James Dionne, attorney at law.
Also participating on benaif of the Scncol District were Kristine McDowell. executive directer of
speciai services, and Amy Jesse, direcior Of seconcary speciai services and out of cistrict
piacements.

Pursuant to the request of the ?arents, the decision due date was extended for good
cause, over the objection of the Schoci District. The dacision due date was set as the cicse of
the record pius thirty davs. Tre rscord first clesad October 21, 2004, The parties stibmittad

ar

proocsed Findings of Fact and Ccnciusions of Law cest-hearing., The Parents then subrritiad
additionallegal arcumant, "2Uow > Tszin - o3 2 A Nipts Clecuilt Court of Appeais danigicn wr o
the Parents wished to have censidersd. The submission was treated as a request 1o reopen the
record. The School District was offered time to submit written response. The record then closed
November 24, 2004, and the written "ecision due date was shortened from thiry dayve aftar the
close cf the record to Dscamber 3, 2004,
The following exhibits were admitted: Parants’ Exhibits P 1, 3-9. 13- 15. 17-13 and Schocl
District Exhibits D 101 (for limited purposes) - 123, 127 - 129, 131 - 134, and Court Exhibits C1
and 2 (requests for hearing).

Following review of the rleadings, admitted exhibits, testimcny znd arguments ¢f

the parties, the following order is enterad:

i H i i -
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STATEMENT OF THE CASE
The Parents filed an appeal with the Office of Superintendent of Public Instruction
(OSP1) on July 16, 2004, regarding the School District's proposed new placement for the Student
for the 2004-2005 school year. The then-current placement was in a private day school Vfour
days per week plus one day per week at . The School District’'s

proposed placement was at full time.
ISSUES

Issues and Remedies

The issues for hearing are;

(a) Whether the Student's IEP for the 2004/2005 school year, which
proposes to change the Student's placement from the 2003/2004
school year placement of a combination of Dartmcor School and
to solely is appropriate or
weuld the propesed placement deny the Student a Free and
Agcpropriate Public Education (FAPE).
Y Whethar tha Schoc! District oroperty avaluzted the Siudeanioricr
to proposing to cnange the Student's placement for the 2004/2005
schcol year.
(¢} Whether the School District properly completed the 1EP orocess
and afforded adeguate participation and input into the decision prior to
oroposing to change the Student's placement for the 2004/2005 school

Year.
FINDINGS OF FACT

1. The Stucdent is years cid. resides with inis Parznis within the

Scheol Distric: zoundaries and has dene so at all iimes materiai 'c this matisr. Tre Student has

0230 Clagnis . win lefi-nemipiegia {decreasec rangs of MCicrn, inCreazsl muasie cne, ine

and gross motor delays), aphasia (impaired or absent communication by speech, writing, or
signs due to dvsfunction of brain centers in the dominant hemisghers), and
{nystagmus, cataracts, fér-sightedness, astigmatism).

2. e Swdeni was first found to be siigibie for special satcaton at age
in September 1991, undar the eligibility classification cf develcpmentally handicapped. His
eligibility was changed to nealth impaired in or about first grade. The parties agree he continues

to be eligible for special education services under the health impaired category.
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3. The Studentis very social. He is eager to learn, and to interact with teachers
and students alike. He Qets along well with his teachers. He has an exceptionally positive
attitude, and is eager to contribute in class. The Student has no behavioral problems at school.

4.  From all the evidence presented at the hearing, it is clear that the Student is
a pleasure for a teacher to have in class. He is motivated, attentive, sociaily active and involved
in the classroom. He does outside reading on subjects of interest to him and shares special
knowledge he has that may be of interest to the larger group. He is not a behavior problem.

5.  The Student has attained the rank of Eagle Scout. His father is actively
involved in the scouting troop, also. The Student has been able to achieve the Eagle Scout
status through participation in regular scouting activities, apparently with-re-teaching of specific
topics. The Student participates in annual scout functions, such as camping trips. His ability to
attain an unusually high scouting ranking is evidence that the Student is able to function in group
settings fcr acquisition of the skills and for social purpeses, when motivated to do so.

8.  Inthelowerelementary schocl years, the Student was placed in a mainstream
classrocm, receiving academic support in a resource room. The Student was home-schooled
by his Mother during the third grade. The Student made significant math progress during that
school year, and his Parents sougnt to replicate the hcme-schooling medei (one aduit tc cne
student, completeiy personalized in every way) in his rsiurn o public schooi.

7. In June of 1998 the School District orovided an independent educaticnal
svajuation 1EE) 2t public expensa. The IEE certered 2r2um 2 the Student’s diagnesed aphasia,
and was proviged oy a speecn and language pa:hoiogisi (S-~ ), Amy Flaherty. The IEE resulted
in a report that found the Student had marked difficulties in processing speed, accuracy of
interpretation and recall of auditory information. He had word retrieval deficits, poor grammatical
mechanics and iimited expressive organizzlicn. He alsc had impairments in reading and written
language, and was noticeaoiy distractaoi2. The deiayed processing made it difficuit for the
Student to attend to, interpret and retain information. The Student has received significant
assistance with these deficits at least since 1998, but still has difficulties and is expected to
continue to have difficulties. These ars the primary deficits which affect his education,

significantly morz than his left-hemiglegia or eyesight.
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8. He returned to public school in the fourth grade and was placed in a general
education classroom with a full-time instructional assistant (I1A) assigned to him. His placement
was changed during that school year to a self-contained special education classroom.

9.  However, beginning in February 2000, the Student was unilaterally placed at

_in Woodinville, Washington. During the fourth-grade school year,
the School District agreed to pay for the private placement at , including the provision
of transportation. The Student’s education at consists of four hours of one-to-one

instruction per day, four days per week.

10. owned by earnéd a Bachelor’s degree
in elementary education, reading and language, from a school in Minnesota in 1962 and her
Master’s degree in curriculum and instructional design in 1975 (University of St. Thomas.) She
worked in pubiic ecducation in Minnesota from 1562 to 1979. She then went tc work for the
Minnesota Educaticnal Computing Conscrtium. She worked on implementation of federal and
Minnesota State laws relating to educaticn. She moved to the Seaitie area in 1986 and worked
on some political campaigns, also for an educational publisher in marketing. She received her

General Education Certificate for either K-12 or K-3 (sne s nct cartain which) in the Stats oi

Washington. does not currantly and has not aver instructed the Student.
11. has four different campuses throughout the Greater Seattle and
Eastside areas. currantls ‘nstriots approximately 400 students at 2l four lccaticns.

anywhere from a minimai amouni {one ¢ (w0 nours per week) to fuil-time (four hours per day,
four days per week). The Student is one of very few full-time students at any of the
Schoois.

12.  The /iceainville Scheci is net a traditionai scheoi location. itis a
small group of rooms/cffices lecated in a strip mall in Woodinville, and shares its building with
other commercial businesses, including insurance cffices and a dog-grooming establishment.
Instructional services cccur in a single large room which has been divided intc small cubicles.

Instruction also takes place in a small computer room. There is a small entrance area where the

Student sits to eat his lunch, described the instruction that takes place in the cubicles
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as “a one to one tutorial coaching situation.” The staff at the Woodinville site try to keep the

Student physically separated as much as possible from other students, twenty to thirty f_eet or

so. According to , there are currently over 100 students attending the Woodinville
site. The site manager, , stated there are around 30 Woodinville students.
13. Instruction at ' is always provided on a one-to-one basis, except

where instruction is provided by a computer program, and then the one-to-one teacher merely
sits by and provides and acts as an instructional aide (IA). On a few occasions throughout the
year the Student is required to present a report to the teacher and the Parents, but generally not
to or with other students. _
14. The Student has been taught by various instruotofs while at
, the Woodinville site manager, has been his instructor for several classes.
has a Bachelor’s degree in political science and a Master’s degree in public policy. She has
worked in a variety of places, and does not have any teaching experience other than
and no formal education or certification in education or special ecucation. She has taught the
Student math, writing, Washingtcn State history, life science and American history. The
Student's favorite academic subjects are science and history. He is highly motivated to learn
both of those subjects. nas not receivad any college or graduate schcol training 1o
teach any of the general educaticn subjects she taught o the Student. nstructsd the
Student in mathematics, science anc hisicry during the 2001-2002, 2002-2003, and 2003-2004

school years. She has ~avsr taught ir 2 zublic school.

18, During e 2202220 serecl year, 3mMpicysd 12 sacners. Thrse
have Washington State General Educaticn teaching certificates. No certificated teachers were
at the Woodinville site. is approved by the Office of the Superintendent of Pubilic

Instructicn (OSPI) as 2 nen-cutiic agency for the delivery of special aducation pursuant to the
Washington Administrative Code (WAC) 392-172-222. During the 2003-2004 school year,
~did not have any employees certificated to teach special education.

16. Oversight of the Student’s education was provided by a School District

certificated special education teacher (. during 2000-2003 and rduring
the 2003-2004 school year). The Scheol District’s teacher of record traveled to . several
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times per school year to observe the Student and monitor his Individualized Education Program
(hereinafter, IEP) progress. During the 2003-2004 school year, the Student received his
instruction at from non-certificated teachers. Those individuals may have obtained
certification for the 2004-2005 school year.

17. The Student receives his mathematics instruction at from the
“PLATO” computer program. His instructor sits next to him, functioning as an IA. The Student
has had a great deal of difficulty mastering and retaining math facts. Even when he learns a
subject or a function, such as addition, subtraction, multiplication or division, finds it
necessary to spend supplemental time. with him, revisiting prior lessons every week.

18. Forreading, ‘utilizes the SRA system, which ié a completely scripted
program, where each interaction between a student and teacher is scripted down to the last
word. SRA is also sequential, and a student may not move on until he has mastered the earlier
steps in exact order. Aftar at least three years of utilizing the SRA program, in late May, 2004,
the Student was at the ievel B2, lesson #52, in the SRA decoding workbook and level 31. lesson
50 in the comprenensicn worktcok. It is anticipatad that a student can complete a ceccding and
a comprehension lesson in one class period. The Student has spent four and one-half years in

the SRA system at .and aas not completed the pregram. This is an axcscticraily iong
time to remair: in the SRA program. The Student has nct made significant pregrsss in raading
during his four and cne-half years at

13. reccrds show limited academic prograss during the “cur and 2 haif
years the Stuceni nas aienced schoel there. Exhibits D 103 ihreugh 108, mis 1EF goais and
objectives have changed little over the past two scheol years while he has been at

instructors are required to re-teach material every few days to the Student.

2C.  Tne Schoci District spent approximately $425,800.0C educating the Student
at fuition, materials, ‘ranspertation and consultation tirne for Schooi Tisirict iErP
meetings, and so forth) during the past four and one-half years.'

21. During the 2003-2004 school year, the Student was the only student at

- for part of the morning, then one other child arrived, who also received one-on-one

instruction in a small cubicle in the single classroom has. Three other children
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attended school later in the day, each taught one-on-one by a separate instructor in an individual
cubicle. The Student ate his lunch by himself. The other students at are placed there
because they cannot succeed in a regular school setting, and do not provide appropriate social

models for the Student.

22. The owner and director of , , and the manager of the
Woodinville site and teacher of the Student, disagree on whether any testing of the
Student has been done. According to no testing has been done of the Student
during the four and one-half years he has attended because the Parents asked that
no such testing be done. testified assesses each student every.year with

the NEAT Achievement Test. There was also a conflict in the evidence regarding whether such
testing was done on two or three dates in July of 2004 or on two dates in August of 2004. The
record is not clear whether the testing was ever done prior to 2004, since did not
provide any inicrmaticn accut sarlier testing to the Scheoi District when it was requested in
March 26004,

Reevaluaticns

23. The Schocl District conducted a reevaluation in the Spring of 2001 at the end
of grace. Schecl District psychelogist Tulin Idemen irciuded in her regort a concern
expressed by private practiticners, School, and Schcc: District staff that the Student’s
independent werking oehaviors, and exposure to peers, including those with similar disabilities,
needed 1o 25 r3viswed with the geal of promoting delivery of acacemic inrervention in as natural
an scucaiicrai s&ling as possinle. Exhioit D-107, Re-evaiuation Rspori of May 24, 2001. The
Parents and the School District disagreed about socme aspects of the regvaluation report, and
the disagreement 'was contained in annotations to the reevaluation report from the May 24, 2001
reevaluaticn mesting. Exhibit D 107.

24. The reevaiuation considered a speech and language pathology (SLP)
evaluation compieted in 1998 which contained many, many specific recommendations. Exhibit
P 6. Among them, the evaluator, a private SLP at Children’s Hospital and Regional Medical
Center, recommended that aduits working with the Student:

. Alert him to the importance of the incoming information to aszure
his attention is focused appropriately;
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. Provide short breaks, especially when he is expected to be
concentrating to learn new material;

. Call attention to critical details to aid his general comprehension
and his ability to follow directions;

Simplify language used with him;

Avoid the use of figurative language, imbedded phrases,
complex linguistic structures or ambiguous language as much as
possible;

Allow additional time to process incoming information;
Organize information into small “chunks™ when presenting it to
him, and pause in between those chunks of information so he
has time to process each new piece of information;

J Use visual information to supfort information presented verbally
to allow for multi-modality information processing (e.g., written
pictorial outlines of lecture materials and/or key word/topic lists
for verbally presented lessons);

. Provide short, simple and concrete directions;

Demonstrate directions or provide visual models in addition to
verbalizing directions;

. Use “verbal confirmation” to assure that the Student properly
understands the intended message. Have him repeat back to
the speaker what he thinks the speaker is saying or requesting
of him. This will confirm for the speaker that the Student correctly
understcod, and will also assist with the Student’s auditory
memory;

. Compile a list of significant details/facts/information cr an outline
pricr {0 a lecture.

25. To address the Student's difficulty with expressive language, the SLP

recommended that adults working with him:

. Allow the Stucent extra time when askad ‘o recall infermation to
answer specific questions;

’ CGive the Student exira time to organize nis thcughts into
sertence, paragraph, and story format and sncourage nim e
pian verbal responsas indecercertly Lefcrz  delivering

TnE o ppm 3 I P
NICITREUCH SuLliCut. (2.0 o

. if the Student is trying to ieil a sicry accut somewung that has
happened and it is difficuit to follow him, help him become more
specific and organized by asking “wh-" questions;

. If the Student should get “off-topic” mid-story with an irrelevant

interiection, varbally cus him back ¢ the criginal «ceic.
26. To address the Student's cognitive-comminination difficulties, the SLP

recommended that adults working with him:

. Eliminate potential visual/auditory distractors within his work
envircnment;
. Frequently repeat activities, given the Student's memory
limitations;
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Exhibit P 5.

Review previously learned information frequently, (e.g. on a
weekly/monthly basis), to ensure that the Student retains it over
long periods of time;

For multi-step tasks, develop task analysis sheets. Have the
Student generate a list of all the necessary steps in order, prior
to the beginning of the activity, to make sure he understands
each thing be will need to do.

Kevin Johnson, M.S. CCC Independent Language Evaluation

27.

evaluate and provide services to the Student. Mr. Johnson is a private SLP therapist. He made
many very specific recommendations.” In his July 27, 1998 language/learning evaluation, Mr.
Johnson confirmed the Student’s difficulty at maintaining focus on difficult tasks. Exhibit P 5. To

address the Student's difficulty with auditory comprehension and memory, Mr. Johnson

In or about 1998, the Parents contacted Kevin Johnson, M.S., CCC, to

recommended that aduits teaching the Studert:

ExhibitP 4 atp. 7
28.

retrieval and organizing ideas on higher level language tasks, Mr. Johnson recommended that

Monitor his attention and provide frequent breaks;

Vary the amount of cueing;

Mocity verbal output tc maximize the Studeri's comprahension;
Decrease their rate of speech;

Provide pause between main ideas;

Provide opportunities for and encourage the Student to put new
information into his cwn words;

Have the Student answer specific questions to monitor his
comprehension;

When providing instructions. crovide the Student with a mode! of
the completed task, then give him one step at a time as he
completes the task;

Limit auditery and visuai isiractions;

'f verbal rzstcorses ars 220220 ranirase the varbal irout and
r3focus tne SiLisnt’s mongl 3 egarding iine iopic;

Provide frequent oppertunity 10 review and rehearse information
that has been previously taught to ensure mastery;
Supplement auditory information with visual input;

Encourage the Student to visualize representations of events
(e.g. in sceial studias):

Reinforce *te Student's atterots to sesk clarification cf verbal
informaticr.

To address the Student's difficulty with expressive language, including word

adults teaching him:
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. Provide the Student time when formulating verbal response so
he can formulate his ideas;

] Reinforce the Student for attempting to use strategies to
compensate for word retrieval difficulties;

J Use a metalinguistic approach, directly discussing andillustrating
language components;

. In any verbal task, provide cueing to help the Student formulate

his response.

Exhibit P 4 at p. 8.
29. Toaddress the Student’s difficulty with decoding, Mr. Johnson recommended

that adults teaching him:

. Use “shadow” or “choral” reading, in which an adult reads along
out loud with the Student;
. Reinforce the Student for attempting to correct decoding errors,

such as when the Student realizes sentence makes no sense.
Exhibit P 4 at p. 9.

20. To address ithe Student’s difficulty with writing skills, including difficuity with
speiling, sentence siruciure, ara written organization, Mr. Johnson recommended that aduits

teaching him:

. Read back written work to the Student to provide him the
opportunity to correct errors;

. Brainsterm ideas before writing a paragraph to map ideas;

. reate a simcie mnemoric for a step-by-step appreoach to writing
process.

Exhibit P 4 at p. 10.

31, Mrolghracn zocrmended 2 slassrcom with a low studeri-teachss rafic o
more than S students and 1 teacner), to allow the Student to seek clarification of information and
allow an instructor to monitor his comprehension and retention of new information. Exhibits
D-107 and P 4.

32. InJanuary 1595. Mr. Johnson began providing languace onathology services
to the Student at Schooi District expense. The Student made good progress working with Mr.
Johnson, and the Parents valued Mr. Johnson’s work.

33. The Parents privately hired Mr. Johnson to perform standardized testing which
was completed on or about February 19, 2002. Exhibit D 109, page 30, ef seq. The purpose

of the testing conducied oy Mi. Jonnson was to answer the Mother’s guestions regarding the

- . Lo
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Student's levels of functioning, and whether the Student exhibited a central auditory processing
disorder. Mr. Johnson’s testing results indicated a standard score (SS) in reading word
identification of 70, in passage comprehension an SS of 64, and grade equivalent (GE) of 2.1,
and in written language a SS of 77. The Parents declined to provide Kevin Johnson’s evaluation
report to the School District. These scores demonstrated the Student had a significant problem
with reading comprehension. Exhibits D 109, at p. 35 and D 108 at p. 6.
September 2002 1EP

34. Inthe present levels of performance portion of the Student's September 2002
individualized education program (IEP), the School District noted its concern that the Student
was not truly mastering academic skills, but instead was too dependent on instructors.
Exhibit D 114. Exhibit D 108. That reevaluation contained estimates, only, of the Student's
academic achievement rather than data from testing, because the Parents did not allow the
Student to be tested utilizing standardized methods.

September 18, 2003 Reevaluation

35. On May 21, 2CG3 (the enc of grade) the School District greposed to

reevaluate the Student. The proposal was made during a meeting between the Parents,

(School District special educaticn “teacner of racord” at for the thrae grevious
schoeol years),’ .Dirsctor of Secondary Special Services), .school
psychologist), ’ (the Student’'s SLP service provider during grace) and

(i . Tre paries discussed existing assessment cata. informaiicr rom

teachers and otner service g oviders, and infcrmation from the Parents. Tne panies agresc that
special education eligibility was not at issue, and that further informaticn was needed to
determine the Student’s previous levels of performance, necessary special education and related
services. Exhicit D 109, pages 1 through 5.

36. The Scheol District agreed to do an item analysis of test responses to
determine the Student's learning style and his academic strengths and weaknesses. All
participants at the meeting signed their agreement. Exhibit D 109 at page 5. The Parents also

signed their consent to the mutually agreed upon plan for evaluation, including a list of each area
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the parties agreed to have assessed, and the corresponding test or evaluating procedure the
parties agreed to implement. Exhibit D 109 at page 6.
37. The Parents agreed to provide SLP Johnson's 2002 private evaluation to the
School District including his February 2002 standardized test scores, and to allow standardized
testing to be administered for the 2003 reevaluation, but not to be reported or used for
“placement.” Exhibit D 109 at p. 4. The Parents also required the School District to delete a
reference to using the test results to compare the Student to the normative population group.
Exhibit D 109 at pages 2 and 6.
38. As part of the September 2003 reevaluation, school psychologist
:administered the Differential Ability Scales (DAS) cognitive test, because itis not timed.
felt the DAS would not penalize the Student for the fine motor limitations caused
by his cerebral palsy. The Buros Mental Measurements Yearbook, which is a compilation of
professicnal eveluaticns of psyche-metric tests, states the DAS nermative population sample
includes spectai needs students at approximately their statistical distribution within the U.S.
pogulaticn, ard the Burcs Yearbook states that the particuiar test is usefui for language-
’ disordered students. The Student is language-disordered.
39. alsc administered the Wide Range 2ssessment of Memoery and
Learning (WRAML}. The Student scored better with visual iearning skills thar oral skiils. He
remembered information dDetter when oral information was prasented with visual support, and
presented in context, rather than standing alone or with rote repstitior <f verbal instructicns only.
a.30 acministered the Woodcock-Jonracr vast oi Acnisvwament - Revised and the
Oral and Written and Language Scales (OWLS) and portions of the Process Assessment of
Learning (PAL). The achievemenit test scores were consistent with the Student’s beiow average
cognitive tsst results. They indicated the Studer: nesced speciaiy designed instruction in

-

reading, writing, mathematics and language in ordsr to make pregras neral education.

tm oo
it d\.a

]

Althougn the iests were aaministered, standard scores of the tests were not reported in the

reevaluation report.
40. Hede Schlacht was the Student’s School District SLP for the three school

years prior to 2003-2004. Ms. Schlacht advised the reevaiuation team that the Student's
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receptive language was close to normal. SLP Kevin Johnson’s standardized testing confirmed
this opinion, since the Student achieved receptive language test scores within the normal range.
According to the uncontroverted testimony of SLP Johnson, a standard score (SS) is considered
average if it is in the range of 85 to 115, the average scaled score range for a subtestis 7 to 13,
and an average percentile range is the 16th through 84th percentiles. According to SLP
Johnson’s test results, the Student's score on the “listening to orally read paragraphs” subtest
of the CELF Test was 8, which placed him at the 25th percentile, at the low end of the average
range. The Student also received an average score of 87 SS on the PTVT-3 test which
measures comprehension of spoken vocabulary. According to SLP Johnson, receptive language
is a relative strength for the Student. fhe Student’s main language probiems were determined
to be related to expressive language and word finding, as well as failing to elaborate sufficiently
when speaking, such that the listener would have difficulty understanding the intended message.
The Student alsc demcnstrated greater difficulty with mers cempgiex and iengthy receptive and
expressive ianguage.

41.  The DAS Cognitive Tast, the OWL3S anc the '"WJ-R Achisvement Tests ar= all
listed on the current list of approved, standardized testing published by OSP! for use in special
education. Exhibit © 133.

42.  Thne Schocl District completed the reevaiuation within 35 schcol days of the
time it was proposed and agreed to. A meeting was he:d September 18, 2003, to finalize the
evaluation report. The report recitzd that the Studzrt recsived his scucation at , but
aitended A pubic scinect wainin e Schcoi District) for physical
education, speech and keyboarding classes. Exhibit D 109. The 2003 evaluation noted the
Student should receive “small group/individual instruction in reading, math, and written
language.” Exhibit D 1C9 at page 17.

43. Under the section of the evaluation rercert dealing with placement
recornmendations and iocation of services, the report provided as follows:

[The Student] would benefit from small group/individual instruction to
provide specially designed instructicn in reading, math and written
language. :

Exhibit D 109. There are no small-group class ontions at
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44. The 2003 evaluation report also addressed the Student’s transition into a more

general education setting as follows:

As [the Student] begins to participate more in larger group academic
settings, it will be important for him to occupy a seat near the center of
the first row . . . The IEP team may wish to explore more general
education exposure in classes such as history, social studies, or in a
class of interest to [the Student] such as computers.

Exhibit D 109 at page 17. The standardized test scores which the Parents did not want to have
utilized to make placement recommendations were not included in the reevaluation report, and

there was no evidence that the School District utilized those scores to make placement

recommendations.

45. Members of the evaluation team included A -
School { Special Education teacher), | + (school psychologist),
(Assistant Principal at - ' 5sLP), Director of Secondary Special
Services), Schoei District speciai education teacner wno provided input but did
not attend the 0G/18/03 evaluation mesting), (SLP -- orovided ingut, but did not
attend the 09/18/03 evaluation meeting), ( and . ( owner and

Wocdinville site manager, respectively!, the Parents and the Student. All participants agreed
with the final evaluation repor.. The 2vaiuation ¢f the Student was not objected to or listed as
an issue in this due process hearing.

46. Also ai the Sectember 13, 2003 meeting, the parties discussad the draft of
an |EP which had been zrszarsc 2y pricr 1o the meeting. The IEF mesiing
reconvened the following day, September 19, 20083, to continue the discussion. The September
2003 IEP is not at issue in this proceeding. It called for the Student to remain at

47.  Ths members of ths September 2003, reevaluation ‘eam who were empicyed
by the School District origirally recommended the Student raceive special education services
on Fridays (only) at , to suppiement the education the Student received at four
hours a day, Monday through Thursday. The School District continued to propose the Student
receive his educaticn at on Fridays during a November 5, 2003 IEP meeting. However,

staff stated that it was too difficult to continue to provide information to the School

Findings of Fact, Conclusions of Law and Order Cffice of Administrative Hearings
Cause Nos. 2004-SE-C(096 1504 Third Avenue. Suite 722
and 2004-SE-0099 Zeatle, NA 96101-1100

Page 14 (2C%3) 464-8322 1-800-583-8270
g FAX (205) 587-5136



District every Thursday to coordinate the and special education. ExhibitD 116
at page 2. The IEP team agreed the Student would enroll part-time at for general and
special education (vocational only) classes, and would not be required to coordinate
its education with

| 48. The Student enrolled part-time at beginning with the start of the second
semester of the 2003-2004 school year. _ classes included a general education Introduction
to Art class, which met each morning (Monday through Friday). After that art class, he received
one half hour of SLP services (Monday through Thursday), then proceeded to for four
hours of one-to-one instruction. On .Fridays, the Student attended classes at -all day,
including art, junior reserve officer training corps (NJROTC), study skillé (a study hall to assist
him with his » classes), photography and print shop (to teach vocational skills). He was
initially scheduled to have a library class period. However, library was changed to a second hour
of general ecucation NJRCTC at the Parenis’ request. The School District provided a one-to-
one |A to the Student throughout his Fricay school day and art class.
May 27, 2004 [EF Mesting

49. On May 7, 2004, notice was sent to the Parents of a proposed {EP meeting

to review and revise the Siucent’s IEP jor the 2004-2005 school year. Exhicit © 120. The
Parents agreed to the meeting time anc date. The meeting took place as scheduled on May 27,
2C04. Parznis anc siaff paricipaied in the meeting, aiong with Scicui Cisaict siaif.
The School District crevided an agenda for the meeting, which provided thirly mirutss to discuss
“program piacement” wowarc ine end of wnat was planned as a two ncur meeting. cxaicitD 121.
The Parents were only able to stay for an hour and one-half. ‘

50. The School District presented a draft IEP for the 2004-2005 school year. [EP
team members employsd by the School District recornmended th 2 Student contirue at
for the remaincer of the 2003-2004 schicoi year and during suminisr ierm. ©xnibit O 120 at page
-121. They aiso recommended the Student attend  _ full-time for both special education and
general education courses for the 2004-2005 school year. However, discussion of the proposed

IEP took longer than expected, and therefore discussions regarding the specific location

(placement at _, did not take place until a few minutes before the Parents had tc leave the
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meeting. The Parents expressed reservations about the proposed change before they left. The
parties agreed to schedule another IEP meeting for further discussion.

§1. The May 2004 IEP provided for specially designed instruction in the following
areas of academic/pre-academic functioning: reading, written expression, mathematics,
communication skills and pre-vocational/vocational skills. Exhibit D 120 at page 17. The draft
IEP also provided specific goals and objectives in each of these areas. Exhibit D120 at pages
4 through 12. 'It did specified extended school year (ESY) services would be provided at

for 2004.

52. The May 27, 2004 IEP goals and objectives were based upon.the 2003

evaluation report, as updated based .on data gathered after the 2003 evaluation, including
' progress reports and observation data.
June 16, 2004 IEP Meeting

53, Aicllow-up IEP mesting was held June 16, 2004. The Farents attended and

participated in discussions. The School District did not invite anvone from or ensure

participaticn. The evidence is nct clear whether the Parents invited staff.

staff did not attend. The School District IEP team members were .school
psychologist), . (Assistant High Scheol Principal), 3L2),

(general education teacher), (Director of Seccendary Sgecial Services), and

(Schooi District special education teacher of record for the Student at
). =xhibit D 122 at page 4. By the end of the June 13, 2004 m=eting, 2ach of the IEP
team memc <3 from the Schcoi District present reccmmenced the Siuden: atiend fuil ime
for the 2004-2005 school year.
54. |EP team members from the School District based their decision on the
following input: |

(1)  Obesrvaticnsandnctescf ckbservaticnsat ... ! progress and

notes and charts for the prior three schocl years;

(2)  School District evaluation reports from May 24, 2001, June 14, 2002, and
September 18, 2003, including assessment information in the areas of
cognitive functioning, academics, communication skills, physical ability,
vision/mobility, and vocationai ability;

(3)  Prior IEPs and IEP progress reports;

(4) teacher report;
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(5) Continuance of the least restrictive environment (LRE) requirement;

(6) The ability of to provide the |EP goals and objectives; and

(7) The Student's history of success at and School District staff’s
understanding that he had expressed a desire to attend full-time.

Exhibit D 122, at page 5.

55. No evidence was offered during the hearing that the Student had significantly
chanbed from the time of the 2003 evaluation to the time of the May and June 2004 IEP

meetings.

56. The Parents disagreed with the School District's proposed placement at
for the 2004-2005 school year, and filed a due-process hearing request with the’Of.fice of
Superintendent of Public Instruction (OSPI), which was received July 16, 2004. The issues
originally stated by the Parents were:

(1) A determination that the School District improperly oroposed to
change the Student’'s placement frcm to {full-
time) without first conducting an evaiuaticn on which to base the
aporopriateness of the proposal;

(2)  .A determination that the Schocl District imcreperly oropesed o
change the Student’s placement from to » (full-
time) without first completing the IEP process and affording the
Parents adequate participation and input intc the decision; and

(8) A determination that the School District’s progosal to change the
Stucent’'s placement from _ o (full-time) is
inapprcoriate and would deny him the free, apprepriate public
ecducaticn (hereinafter, FAPE) to wnich he is entitled under
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special education teachers with IA support for the academics. However, other information from
the School District caused the Parents to be confused about whether the proposal was for a
special education ciassroom or general educaticn. The orzoosals included some general
educaticn classroom work, providing some rcom for miscommunication between the Parents and
the School District.

58.  Provision of notice of procedural safeguards is not at issue in this proceeding.

59.  The School District proposed the Student be placed for the 2064-20G5 school

year with X a certificated special education teacher who was new to the School
District but had many years of experience. ‘was assigned tc the combined
Findings of Fact, Conclusions of Law and Order Office of Administrative Hearings
Cause Nos. 2004-SE-0096 1904 Third Avenue. Suite 722

and 2004-SE-0099 Seattle, WA 98101-1100

Page 17 (206) 464-5322 1-800-583-8270

FAX (206) 587-5136

-



resource room/self-contained- (RR/SC 1) classroom proposed for the Student for the 2004-2005
school year. _ _ uses a variety of approaches, including multi-sensory instruction,
class projects, visual and audio presentations and computer presentations. While each
student’s education is required to be individualized, some activities are able to be done in a small
‘group setting. The special education classes proposed for the Student for the 2004-2005 school
year ( ~ classroom) have in general no more than five students in them, without the
Student. Additionally, the School District proposed to assign a full-time A to the Student. The
IA would be completely available to the Student, but would not be presented to the class as an
aide assigned only to the Student. Instead, the School District's plan was to present the
‘Student’s 1A as a general classroom iA, so that the Student did not feel the social stigma of
having a one-to-one aide, but was able to fully benefit from the IA’s attention as needed and
when requested. This plan is consistent with the Parents’ opinion that the Student needs a one-
to-one mcdel because of attentional issues, rather than specifically for direct instruction
purposes. However, an additional reason the School District proposed a cne-to-one |A for the
Student was safety problems raised by the Parents. The Studant ‘el twica in the hallways of

luring the 2003-2004 school year. was not aware of any safety issues for the

Student at

60. classroom is supccried oy cne adult 1A for the five students
in the mathematics and reading classes. If the Student were assigned to that class, the full-time
IA that would be assigned to him would result in twvo {As 2rd cne scecial aducation certificated
teacher for a total of six students for these iwe sutjecis. -iine siart of ihe 2004-2605 school
year, the written language class had seven students, plus a certificated teacher (
and either one or two |As.

61. The Scnool District procoses to usz as the Student’s !A for the
2004-2004 school year. ‘was the Student’s EA for the 2003-2004 school year.

demonstrated poor written language (including spelling) skills in her communication With
the Parents. Exhibit P 13.
General Education Classes Proposed for the 2004-2005 School Year

Findings of Fact, Co'_r_nclusnons of Law and Order Office of Administrative Hearings
Cause Nos. 2004-SE-0CS6 1904 Third Avenue, Suite 722
and 2004-3E-CUSS Seattie, WA 98101-1100
Page 18 (206) 464-6322 1-800-583-8270

FAX (206) 587-5136



62. The School District proposed a variety of general education classes for the
2004-2005 school year. It proposed two NJROTC, classes because the Student had such a
strong interest in all things Naval. His father is a former career Naval officer.

63. The Parents assert the Student will not be physically able to participate in the
physical activities portion of NJROTC classes, which is one day per week. However,

~ the NJROTC instructor who has worked most with the Student, believes the
Student could participate in the physical- activity portion of NJROTC, provided it was modified.
Further, the Student has demonstrated he can participate in some significant amounts of
physical activity through his out-of-school swimming lessons, tennis lessons, bicycling, hiking
through scouts, artificial climbing walls(assisted), and horseback riding. THe Student participates
weekly in a therapeutic horseback riding program (. ) in a nearby community. The
Student loves the therapeutic riding program, and has become inspired to become a therapeutic
riding instructor. He is able to groom and tack up his cwn horse, assist others, ride in his
lessons, and participate in competitive riding events against other disabied riders.

84. The Schccl District prcposaed giecing the Student in an American Sign
Language {(ASL) class, in part to assist the Student with his expressive language disability, and
in part because the Parents at one peint expressad an interest in sign language for the Student.
The actual class proposed by the School Distiict for the 2004-2005 schocl year was visited by
the Parents, staff and School District staff in early September 2004. However
beneficial an ASL class might be theoretically. the scacific ASL class oropesed by the Schecl
District is inappropriate for the Stucent, as ine pace :s 100 rapid, there is inadequate space for
all of the students in the classroom, there are too many students in the classroom, and the
presentation is significantly more verbal and less organized than necessary for the Student to
make prcgress. Those deficienci=s ir the scecific Yassrcom croposed by the Scheol District
were not apparent at the time the groposai was made in May and June of 2004.

65. The School District staff who participated in drafting the 2004-2005 proposed
IEP considered the most recent evaluation of the Student, and their proposed placement was
consistent with the 2003 evaluation. The School District's proposed placement for the 2004-

2005 school year, in a small group setting within a self-contained special education classroom,
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is consistent with the placement options contemplated within the language of the 2003
evaluation and within the scope of SLP Johnson's 1998 and 2002 evaluations, which

recommended a small student-to-teacher ratio. Exhibits P 4 and D 132.

66. Becausethe May 2004 IEP meeting ended before significant discussion of the

proposed placement change took place and because did not attend the June 16, 2004
IEP meeting, no significant input from was received regarding either the May or June
2004 proposed IEPs. The failure to have staff present likely contributed to the failure

of the proposed IEPs to include classes in the Student’s favorite subjects, science and history.
Further, School District staff were not kpowledgeable about the Student’s specific pre-vocational
and vocational needs and preferences. Had staff attended, thé proposed IEPs might
well have looked somewhat different for general education and vocational classes. Forinstance,
the floral design class proposed is not of interest to the Student, and is not well-suited to his
physical abilities.

School District Knowledage about Dartmoor Placement

87. The Schcol Cistrict cblained its knowiedge about the Siudent’s '’
placement through observations and monitering of the Student over the four and one-half years
he has attended . Becausa did not have any certificated special education
teachers to deliver education to the Student, the School District assigned a special educaticn
certificated teacher to observe and menitor the Student’s progress (teacher of record). These
observations were somewhat difficuii ‘o sarry out, however, because wvould nct allow
the Student {o interact wiih cr see the Schcci District’s staff (the assigned teacher of record)
during the observations. Instead, the teacher of record sat at a spot somewhat remote from the
Student and his instructor, out of his line of sight and behind a cubicle divider. Thus,
the nature of the observaticn was auditcr/. ard not visual.

88. The Schecl District’s ieacher of record for the three school yeais orior 10 2063-
2004 was . She made extensive notes of her observations. Exhibit D 101.

_._, the School District teacher of record for the 2003-2004 school year, also took extensive

notes of her observations, and recorded the materials, curriculum, and computer programs used

by staff. also reviewed pregress records, which were provided
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to the School District on a regular basis. Exhibits D103, 104 and 105. asked
to provide current materials they were using with the Student and copies of the

Student’s work. Exhibit D 119. prepared a chronological record of the Student’_s

history and progress at prior to drafting the May 27, 2004 IEP. Exhibit D 106.

69. School District Director of Secondary Special Services, i ,
observed the Student three times at - and reviewed his records. School District
psychologist, David Paratore, observed the Student one time at , and conducted all of
his testing of the Student at prior to recommending small group instruction in his
September 18, 2003 evaluation report.

Credibility .

70. owner of Schools, and Woodinville

site director, have personal financial motivation to see that the Student remains at

According to the testimeny of there is only ore cther student at
Woodinville who receives as many, or ciose to as many, tutoring hours at the schoci.
is paid by the amcunt of tutoring a student receives.

71. rand - did not demonstrate significant knowledge about
the Student. limited quaiifications and expertise do not provide an adeguate basis
for reliance upon her educationai opinion, aithcugh as the student’s actual instructer for many
classes over the past three years she has ample personal knowledge to offer factual testimony.

72. . educational and professicnal histery is sufficient that her
testimcny on acucaticral matiers would be accorded scime weigni. However,
provided testimony which calls her credibility as a witness into question. She has limited
knowledge of the Student’s actual education, but does say hello to him frequently (once a week

Or 80}, and aces receive a frequent, brief summary about him. She receives a frequant {weekly)

brief summary about each of the more than 400 students. testified she
would not provide materials from the Student’s education at to the Schooi District.
This is unusual and unexpected, given that the School District had a contract with for

four and a half years, and paid for all of the Student’s education and educational materials while

he has been at
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General Education Classes 2003-2004
73. The Student participated in large (25 to 30 students) general education

classes at for art and Junior ROTC (NJROTC) during the 2003-2004 school year on Fridays

when no classes are offered at He received educational credits for the classes he
attended, and demonstrated his ability to work toward and meet academic graduation
requirements, as modified for a special education student who attended school only one day per
week. The Student acted in an independent manner in the NJROTC classes, answered
questions, raised his hand and asked appropriate questions. He participated as other students
do in class, and participated more than most students in NJROTC class and in art
class. He volunteered to read aloud. in both classes, despite having'a significant learning
disability in reading. The Student also demonstrated that he learned through student-teacher
discussions, including facilitated student discussions in NJROTC. The Student learned best in
multi-senscry metheds, rather than simple teacher-directed instruction, such as what he
apparently receives at’ He was able to build a camera in his photography class at

with The instructions for buiiding the camera wers taken frcm the internet.

74. The Student has taken physical education classes, both through the School
District {which werzs not very successful) and privately. He learned to swim in class with four to
six other siudents, learned to play tennis with twelve other students and one instructor, and
learned religion iessons in a weekend class.

75. Regarding scouting, the Student earned an snvircnmentai science merit
badge witn signt i tveive ciher Soys. The instrucior icr :hal meni cacge was from California,
and was earning her teaching credentials. The Student not only obtained Eagle Scout rank, but
also earned 31 merit badges. which is more badges than required, and he earned them at an
earlier age inan is typical for his Eagle Scout rank. According (o the Fainer, the Student earned
his Eagle Scout rank, and all of his merit badges, withcut asking fcr cr receiving concessicns.
The Student also earned a “Citizenship in the Community”, a “Citizenship in the State,” and
“Citizenship in the World” merit badges through group learning activities. According to the

Mother, the Student did significant amounts of research on his own on topics that interested him,
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including military ships and the Pentagon. He created his own notebook on ships from his

independent research.

Attention and Distractability Issues

76. The Student did well at in general education classes. He appeared to
| benefit significantly through his group activities. He was most distractable during the one-to-one
study period when the Student continued to look at other students. At . the Student
is alert to the actions of other students, even when isolated behind cubicle dividers in a one-to-
one teaching arrangement with a single instructor. The Student demonstrated he was easily
brought back to task at vhen he did get distracted. The Student was able to obtain his
teachers’ attention, ask questions, and receive answers or redirection sﬁccessfully.

77. During the 2003-2004 school year, the School District placed the Student in
a pre-vocational activity class in the print shop. The goal of this class was not to assist the
Student with cbraining a job in a photoccpying office, but instead was !o assist the Student with
pre-vocational activities, such as showing up for werk on a reguiar basis, interacting with co-
workers and supervisors, and accepting and follcwing through with instructcn. The School
District proposed returning to the print shop for the 2004-2005 school year, which the Parents
vetoed. The Schcol District 2lso proposed a flower-arranging class for the Student. Given the
Student’s physical and visual limitations, and nis compiete iack of interest in the subject, this
suggestion was not accepted by the Parents. The Schcoi District aiso proposed the Student
werk as a library assistant, checking bocks in and cut and assisting other iitrars student users.
i ~e Parents felt the library would be tcc distracting ior the Siucent, because of the number of
students coming and leaving. However, the Parents felt the library assignment was the best of
the three vocational options offered to the Student. The Parents have not acknowledged the
vaiue of the pre-vocational skiils (the print shop or propcsed liorary placements) and instead are
focused on their concern that the Student is cellege-bound and will nct be werking in a print shop
or a library.

78. The Parents advised the Schocl District for the 2003-2004 scheol year that
it was unacceptable for the Student to have any homework assigned. The raticnale for this is

not clear, since general education students have homework assignments, and there is no
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evidence that the Student would not be capable of completing some homework outside of the
school day. Further, the Student has demonstrated he is capable of doing academic work while
at home, to wit, his research on military ships and Pentagon, and his notebook on the same, as
well aé his Eagle Scouting activities. The refusal to allow homework did not aliow the Student

to practice and cement his skills, as other Students do, and further removed the Student from |

his peer group at , most of whom would ordinarily have homework to do and to discuss with

each other.

2004-2005 Proposed IEPs
79.  The Schooil District's proposed |IEPs for the 2004-2005 school year included

the use, at least for the start of the school year, of the same curriculum méterials and workbooks
that . used so the transition would be easier for the Student. All of the materials utilized
by are available in the School District, although they were not already placed in

classroom as of mid-September, 2004, when the Parents observed the program,
since the Student nad not yet enroiled in those classes.

80. , the NJROTC instructor who taught both NJROTC and
photography to the Student during the 2003-2004 school year, is the parent of a special needs
child. He is familiar with the Student. . ' believes the Student will make educational
progressat . and believes the Student did so already during the past school year (2003-
2004). (certificated school psychologist), (certificated director of
Secondary Special Services) and .certificated special education teacner and the
Student’s 2003-2004 schco: year isacner of record) and (SLP) all pelieve the
proposed program and placement at are reasonably calculated for the Student to make
more than trivial educaticnal progress.

Proposed General Educa:ionr Classes

81. The Schec! District’s propesals for the 2004-2005 school year inciude
vocational assessments of the Student’s career interests and aptitudes. Exhibit D 120, at
page 15. The School District’s proposed |EPs include provisions which would require the

Student to explore several new jobs during the school year. Exhibit D 120, at page 9.
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82. The School District, the Parents and staff discussed vocational goals
and objectives at the May 27, 2004 IEP meeting. Exhibit D 120, pages 9 and 10.

83. The School District's proposed IEP for the 2004-2005 school year, as well as
the IEP for the 2003-2004 school year, contemplate the Student will not graduate from high
school in four years, but instead will take six years.

Non-Academic Benefits

84. Theplacementat! is extremely restrictive and limiting to the Student.
He has no classes with other students, and no group projects. He is virtually unable to obtain
social benefit with disabled peers, anq completely unabie to obtain social benefit from non-
disabled peers in the placement. The placemeﬁt is restrictive in the
extreme. The cubicles, coupled with lack of other students on the premises and
preference to keep students as far as possible from each other amount to an educational
placement that is very, very far from sven a restrictive self-contained special education
classroom. They appear more like an isolation chamber designed for a student who is a risk to
himself or others, and neot an 2cduceaticnal ciacement for a friencly, sccial young man who will o2
expected to function in society after completion of school.

85. Placementat! vould ailow the Student to obtain non-academic beneiits
with normaily develcping peers in his generai education classroom, during lunch periods, in the
hallways, before and after school, and at typical high school social functions, such as
assemblies, sporting events, scheol cluts, dances, and so forth. He would be able to obtain
non-academic bereiit irom other sgecia: sducation students in those settings, as weil as in nis
classroom, also. For instance, during the 2003-2004 school year, the Student attended the
NJROTC Navy Ball with a date.

86. The Mother testiiied that she does not anticipate the Student will be able to
be independently empleyed fcllowing completion of his academic career, and instzad will need
to be in some sort of supported empioyment.

CONCLUSIONS OF LAW

1. The Office of Administrative Hearings has jurisdiction over the parties and

subject matter of this action for the Superintendent of Public Instruction as authorized by 20
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U.S.C. Section 1401 et seq. (Individuals with Disabilities Education Act (IDEA)), Chapter
28A.155 RCW, Chapter 34.05 RCW, Chapter 34.12 RCW, and the regulations promulgated
thereunder, including 34 Code of Federal Regulations (CFR) 300 et seq. and Chapter 392-171

WAC (or Chapter 392-172 WAC for cases arising after November 11, 1995).

2. The Individuals with Disabilities Education Act (IDEA) (formerly the Education
for All Handicapped Children Act (EHA)) and its implementing regulations provide federal money
to assist state and local agencies in educating children with disabilities, and condition such
funding upon a state's compliance with extensive goals and procedures. In Hendrick Hudson
District Board of Education vs. Howlgy, 458 U.S. 176, 102 S Ct. 3034 (1982), the. Supreme

Court established both a procedural and a substantive test to evaluate a state's compliance with

the Act, as follows:

First, had the state complied with the procedures set forth in the Act?
And second, is the individualized educational program developed
through the Act's procedures reasonably calculated to enable the child
o receive sducaticnal tensiitis? If these requiremenis are imet, ne
state has complied with the obligations imposed by Congress and the
courts can require no more.

103 S. Ct. at 3051.

3. A free appropriate public educaticn (FAPE) consists of both the precedural
and substantive raquirements of EHA. The Rowley court articulated the fcilcwing standarc for

’ Hall o s memmria i aa s AL s
determm:ng the appicEialeness of 3pecia

A pmilivm o Ve b \'_.‘1 [ P PPN
iefel = Zefiritions contained ir Ths 24, 2'free azoropias

public educauon consists of education mstructlon specifically desxgned
to meet the unique needs of the handicapped child, supported by such
services as are necessary to permit the child 'to benefit' from the
instruction. Almost as a checklist for adequacy under the Act, the
definition also requires that such instruction and services be provided
at public expense and under public supervision, meet the State's
educationai standards, approximate the grade levels used in the state's
regular education, and comport with the child's IEP. Thus, if
personalized instruction is being provided with sufficient supportive
services to permit the child to benefit from the instruction, and the other
items of the definitional checklist are satisfied, the child is receiving a
'free apprepriate public education' as defined by the Act. 103 S. Ct. at
3041, 3042.

Procedural Compliance
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4, An inquiry must be made into whether a school district has met the “rigorous
procedural requirements of the IDEA” and any “State standards that impose a greater duty.”
Union School District v. Smith, 15 F.3d 1519, 1524 (9th Cir. 1994). If a school district cannot
demonstrate that it has complied with the procedures in the IDEA and state laws, the question
of whether its proposed program meets the substantive benefit test need not be addressed and
the proposal must be deemed inappropriate. W.G. v. Target Range School District No. 23 Board
of Trustees, 960 F.2d 1479, 1485 (9th Cir. 1992). Washington has no state standard that

imposes a greater duty.

September 2003 Reevaluation

5. The Parents assert t.he School District violated the précedural requirements
of the IDEA and State law when it conducted the September 2003 reevaluation, because the
results were eventually used as a factor in the School District’s proposed placement change.
This asserticn is nct adepted. The Parents do not assert the September 2003 IEP which
continued the Student's placement at was inappropriate.

3. There is no avidence the purpose of the 2003 reevaluaticn was to support a
change of placement proposed eight months later. The Student was in an out-of-district
placement .. and observations were difficult. The Schoci District was not allowed to
actually observe, to see, the Student in his out-of-district placement it was only
allowed to hear him from a distance. The Parents had previously refused to allow the School
District to conduct testing of the Student, and the Parents had nct providsd the School District
with results of privaie testing dcne (SLP Johnson’s). | either dic nctconduct any testing
on the Student, depending on whether or is believed, or refused to disclose
the existence of such testing to the School District. The Parents restricted and denied
information about the Student to the School District wnile the Student has been at
It was appropriate and necessary for the School District to propose and to carry out the
September 2003 reevaluation.

7. The September 2003 reevaluation team did not rely on the report of just one
expert speaxing from afar: it included members from the School District who had significant

expertise; it included the well-educated, knowledgeable and highly motivated Parents;: It also
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included staff. The reevaluation team considered SLP Johnson’s report, which was
not the report of an outside expert called upon to render an opinion from afar. SLP Johnson had
actually worked with the Student as his SLP. He was clearly knowledgeable about the Student,
and knowledgeable about the Student’s significant language needs. The reevaluation was
sufficient in scope to develop an IEP, although that was not the immediate purpose of that
reevaluation. Further, the evaluation would have supported the move from private tutorial
instruction to a small group special education placement at the time it was written and agreed
to by the Parents and by Both types of educational placements were within the scope
of the wording of the reevaluation. The reevaluation team could have recommended the Student
be returned to a small group setting ét the School District based upoh the language of the
September 2003 reevaluation, as that would have been supported in the language. The team
did not make that recommendation then, but it was not necessary to redo the reevaluation when
a portion of the team later decided to change its reccmmendaticn for placement.

8. All [EPs are required to be based upon the most recent evaluation. 34 C.F.R.
§346(a)(ii) and WAC 282-172-159(1)(b). It wouid 2e inacoropriate for the School District to
ignore the most recent evaluation when it drafted the September 18,2003 IEP and the two
subsequent evaluations, which proposed a change of placement.

September 2003 |IEP

9. The appropriateness of the September 2003 IEP has not been raised by either

party, and will not be addressed.
May 27, 2004 |EP

10. Parents are required to receive notice form a school district in advance of an

IEP meeting so that parents are afforded the opportunity to participate in the meetings. WAC
392-172-15700(1). Tne Parents received three weeks notice of the May 27", 2004, IEP meeting.
The notice advised them the purpose was to discuss educational planning for the Student, and
to review the IEP and revise as needed. The agenda provided in advance called for a half-hour
to discuss program placement. The Parents were active participants at the May 2004 |EP
meeting, and staff were there with them. The meeting ran longer on earlier portions

of the agenda, and the parties did not have a full discussion of 2004-2005 school year placement
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"issues. No firm decision was made about placement at that meeting, except to have another
meeting to discuss placement. So far, the process went well, and the School District followed
procedural requirements such that the IEP team had appropriate information about the Student,
and the team was composed of appropriate team members. However, it is at that point that the
process broke down.

11. The June 2004 IEP meeting was a continuation of the earlier IEP mesting,
spedifically for the purpose of discussing placement. _

12. The IDEA requires that parents be given the opportunity to actively participate
in their disabled student's education, i'n both the formulation and review of the student's IEP.
WAC 392-172-153, -15700 and -15705. The appendix to the Federal Régulations gives further
definition to a parent's role in the process:

The parents of a child with a disability are expected to be equal
participants along with school personnel, in developing, reviewing and
revising the |EP for their child. This is an active role in which the
parents (1) provide critical information regarding the strengths of their
child and express their concerns for enhancing the education of their
child; (2) participate in discussicns about the child's need for special
education and related services and supplementary aids and services;
and (3) join with the other participants in deciding how the child will be
involved and progress in the general curriculum and participate in State
and district-wide assessments, and what services the agency will
provide to the child and in what setting.

Fed. Req. 64:48, p. 12473 (1999).

13. The Parents clearly were provided and exercised their right to actively
participate in the IEP formulation and review, even where the School District arrived with a draft
IEP to propose. A school district may propose an IEP for discussion and review at an IEP
meeting. It need not arrive empty-hardec at the mesting. COther individuals must alsc be
present, however, to have an appropriately constituted |EP team.

14. Required members of an IEP team are identified in federal and state special

education law. It is the responsibility of each schooi district to ensure the IEP team includes: (1)

the parent(s) of the student; (2) at least one general education teacher of the student if the

student is, or may be participating, in the general education environment; (3) at least one special

education teacher of the student, or, if appropriate, at least one special education provider of the
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student; (4) a representative of the school district who is qualified to provide or ‘supervise
provision of specially designed instruction to meet the unique needs of special education
students, is knowledgeable about the general curriculum and about the availability of resources
of the school district; (5) an individual who can interpret the instructional implicatidns of
evaluation resuits, who may be a member described above; (6) at the discretion of the parent
or school district, other individuals who have knowledge or special expertise regarding the
student, including related services personnel as appropriate; (7) the student, if appropriate; (8)
transition services participants. WAC 392-172-153.

15. The purpose of requiring the above-specified individuals to participate on the
IEP team is to ensure persons who are‘knowledgeable about the student and his disability, and
someone knowledgeable about the School District’s range of possible options, are on the team.
The Ninth Circuit Court of Appeals has held that a school district’s failure to include a
representative from a private school that a child is currently attending violates procedural
mandates of the IDEA. W.G. v. Bd. of Trustees, 960 F.2d 1479, 1484 (9" Cir. 1992); Shapiro
v.Paradise Valley Unified School District, 317 F.3d 1072 (9" Cir. 2003). According to the court
in Shapiro, the “IDEA requires the persons most knowledgeable about the child to attend the IEP
meeting.” |

16. Those specified persons attended the May 2004 IEP meeting, but not the
June 2004 {EP meeting.

17. Because the Schocl District did not invite or ensure the participation of

staff in the June 20C4 IEP reeting, no teacher (or representative) from was

present during any part of a discussion concerning the merits of changing the Student's
placement. This a significant procedural violation. As noted in W.G. v. Target Range, 960 F.2d
at 1484,

The scheol failed tc make efferts to include [the student's] teacher in
the process, as required by 34 C.F.R. § 300.344. Because [the student]
was enrolled in a parochial school, Target Range was required to
ensure participation by the private school in the formulation of the IEP.
34 C.F.R. § 300.348. Target Range made no effort to do so after its
initial delegation of the duty to invite the parochial school representative
to the October 5, 1987, iEP meeting.
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As a result, in its decision to place [the student] in special education
classes at Target Range and in the particular program there, Target
Range did not consider the recommendations of persons
"knowledgeable" about [the student], as required by 34 C.F.R. §
300.533. See Taylor by Holbrook v. Bd. of Educ., 649 F.Supp. 1253,
1256-58 (N.D.N.Y.1986) (where school district failed to consider
recommendations of persons "most knowledgeable" about the child,
including his teacher and doctors, the IEP was not reasonably
calculated to enable child to receive education benefits). Target Range
did not attempt to reconvene the meeting in order to include the
required participants.

See also M.L. v. Federal Way School District, 387 F.3d 1101, 2004 U.S. App. LEXIS 23269 (9th
Cir., 2004). | |

18. The School District. made no attempt to include a representative from
Dartmoor at the June 2004 IEP meeting. The School District’s position is that it was not
necessary to have a representative present, as the School District had monitored the
Student, and had beiter-quailified staff capable of providing a better education. As a resuit of the
failure to include personnel, the teachers most knowledgeable abeut the Student’s
education levels and needs did not attend the meeting, in violation of the IDEA. The persons

who met the definition of special education “teacher of the student” were not included.

was a teacher of the Student, and while her qualifications as a special education teacher are
lacking, she none the less had factual, experiential knowledge of the Student, and that would
have afforded a significant viewpoint. had quite limited factual knowledge of the
Student, but had knowleage of the program and materiais utilized by her scnool in providing
tutoring to him.

19. was the teacher of record, but was not an actual teacher of the
Student. That is, she never worked directly with the Student. The ‘teacher of record’ title is
apparently designed to allow a speciai education student to attend a non-public school, which
is not staffed by apprepriately certificated teachers, to deliver education to the student. That
title does not make that teacher of record that student’s actual teacher. situation
proves the point. She never actually even saw the Student in a lesson at . Neither did
the School District’s teacher of récord for the prior three school years. They merely heard the

lessons from a distance, behind a visual barrier. They did not interact with him in during
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instructional time, and were not around him on a frequent basis to determine what his interests
were. While it might be acceptable to merely listen to instruction in order to monitor it, it is
clearly notideal. The Student required a highly visual teaching style, and all of that was missed,
as were the human interactions between School District staff and the Student that impart so
much background kndwledge about a Student’s likes and skills. There is no question the School
District staff were well qualified and appropriately certificated to provide the services they did.
The question is rather one of sufficient factual knowledge to plan an appropriate education for
the Student, including, for instance, understanding whether he would be appropriately assigned
to a floral design class. _

20. The Student’s then-current private school teachers were not only not invited
to attend the June 2004 |EP meeting where the specifics of the placement were to be discussed,
they were not consulted. It is not sufficient under the IDEA for the School District to have done
some sound ‘observaticns’ and obtained some test results from a poorly-regarded test (NEAT)
plus progress reports, rather than the actuai participation on the |IEP team of the Student’s then-
current teachers. The Student nad aiready been gone from the Schocl District and enrolled at

more than four school years at the time of the June 2004 meeting. Clearly no one,
including fulfilled the role of current teacher at the June 2004 meeting.

21. The reasoning of Shapirois both logical and persuasive regarding the IDEA’s
requirement to include a present teacher of the Student, one who knows the Student, rather than
somecne wWhe nas merely cccasicnally observed him. This inciuded a pcsaidle future teacher
who, however weil-2ducated and professionally qualified, does not actuaily <mow the individual.
It is concluded the School District’s failure to include - staff at the June 2004 |IEP
meeting resulted in a denial of FAPE.

22. The participation of staff should, legically, have led to the drafting
of a better IEP, one more closely tailored to the Student’s interests. Although many of the
proposed geals appear 2ppropriate, and the program propcsed by the Scheol District might have
provided the Student with educational opportunity to make more than trivial progress in a

significantly less restrictive environment, the procedura! flaw puts that determination of the

appropriateness of out of reach of this Decision. It was the process itself that was flawed.
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23.  Inits post-hearing memorandum regarding the applicability of M.L. v. Federal
Way Sch. Dist., cited above, and Ms. S. ex rel. G. v Vashon Island Sch. Dist., 337 F.3d 1115
(9th Cir. 2003),the School District asserts in essence that the proposed |EPs for the 2004-2005
school year should have been good enough for a transition back to HS, and could then have
been amended. All IEPs are subject to being amended. That does not reduce a School
District’s obligation to convene an appropriately constituted IEP team for the purpose of
proposing an appropriate |IEP.

24. Notevery procedural violation results in a denial of FAPE, however, under the
circumstances of this particular case, including the failure to include on the IEP team or consuilt
with a current teacher of a student who had been away more than four years resulted in a denial
of the provision of FAPE. The result of the lack of a staff person or other actual
teacher of the Student on the team was a loss of educational opportunity for the Student. The
is true even where the School District members of the |EP team appeared better qualified to
make professional recommendations about the Student’s education than the Student’s’
teacher, whose professional qualifications are light, in the extreme, and ' ,
whose knowledge of the Student was limited to a weekly exchange of hellos, and a receipt of
a brief summary of his work for that week, along with a report on 400 other students.

25. If the School District intends to change the placement of the Student to
eliminate the excessively restrictive placement, it will need to reconvene an
appropriately-constituted IEP team and go through the process again. The Student is lacking
a current IEP, since the May IEP process was not concluded with an appropriate June 2004
meeting. It is appropriate for the team to reconvene to review the rest of the 2004-2005 school
year, including a discussion about the least restrictive environment (LRE), which the Schoo!
District is obligated by law to consider and implement.

26. The substantive test of Rowley does not require the absolutely best or
'potential-maximizing' education for the individual child. However, it requires that the student
derive meaningful, or more than minimal or trivial, benefit from a placement, considering the
student’s unique characteristics. Florence County Sch. Dist. Four v. Carter, 950 F.2d 156,160
(4th Cir. 1991), affd. 510 U.S. 7, 114 S.Ct. 361,365,126 L.Ed.2d 284 (1993); and Seattle Schoo!
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Dist., No. 1v. B.S., 82 F.3d 1493, 1500. Itis noted the . program is focused exclusively
on academics, and not at all on the other purposes of public education, including social
development of a child. However, because the School District is found not to have proceduraily
complied with the IDEA and State laws regarding the IEP team, the substance of the program
it offered is not addressed.

27. The appropriateness of the placement is not at issue in this
proceeding, so no further discussion of it will be included in this Decision.

ORDER

IT IS HEREBY ORDERED that the

1. The School District was not required to conduct a new reevaluation prior to
proposing a change of placement in May and June of 2004. It appropriately relied upon the
September 2003 reevaluation.

2. The School District committed a procedural violation by not including a
representative from the Student’s current private placement at the June 2004 meeting where the
specifics of the proposed placement change for 2004-2005 were addressed. The violation
resulted in a denial of FAPE to the Student.

3. The parties shall participate in an appropriately constituted IEP meeting to
address placement, including LRE considerations, for the remainder of the 2004-2005 school

year. The meeting shall occur within twenty-five school days of the mailing date of this Decision.

Dated at Seattle, Washington, on the date stamped above.

NN
Janice B.-Sheve
Administrative Law Judge
Office of Administrative Hearings
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