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A Washington State Proposal To Ensure Successful Implementation of No Child Left Behind

Washington State fully supports, deeply believes, and actively pursues the goal of No Child Left Behind (NCLB); ALL students achieving at high levels. We welcome the additional support NCLB has brought to focus on quality education, the improvements needed to reach all children, and the urgency nationwide, to close achievement gaps. We support a feasible and fair accountability system.

Washington State has attained approval and is in full compliance with the requirements provided in the regulations. We have had the opportunity to analyze the 2002-03 statewide assessment data and apply the new requirements for the determination of Adequate Yearly Progress (AYP) for schools, districts, and the state. Initial concerns regarding the technical issues in the legislation and subsequent regulations have been realized. The release of Washington data made it clear to us that some specific regulatory mechanisms, in their present form, will undermine the confidence in and the ability for public education to accomplish the goals. 

There are three areas in this proposal requesting flexibility that, if approved, will ensure successful implementation of NCLB.

1.  Alternative Systems to Achieve the Goals 

2.  Changes to AYP for Program Groups

3.  Changes to Accountability Mechanisms

1.  Alternative Systems to Achieve the Goals 

Like Washington, a number of states have been very thorough about setting up fair accountability systems with high standards and expectations. These states should be allowed to petition the Department of Education to present a quality plan that includes alternative strategies to accomplish the mission and goals of NCLB, as long as the alternative state plans address the major elements within the law and reflect the goal of 100% proficiency by 2014.

2.  AYP for Program Groups

Special Education and Bilingual/Limited English Proficient (LEP) are specialized education programs. Students with disabilities and LEP students in these programs are already in the accountability system in two or three other groups; “all students”, their respective race/ethnic group, and perhaps the economically disadvantaged (low income) group. They are also however, counted again in the nine categories of the AYP matrix in their program categories. The children in these two programs in our state (and across the nation) face very different challenges. Thus, a more constructive and valid accountability approach must be differentiated in order to work.

Many children with disabilities are able to meet the intellectual demands of our state standards and our Washington Assessment of Student Learning (WASL).  For instance, some visually or hearing impaired children need accommodations, but they take the test and meet the standards. Others have cognitive disabilities that prevent them from succeeding. These children need a different test. The statewide assessment is not a fair and valid measure of their skills. Thus, we need more leeway in the assessment system for these students.

LEP students on the other hand, are in their program because they cannot speak, read, or write English. The WASL is not fair or valid for them because they cannot access the language on the test. Title III of the NCLB Act requires our accountability as educators to address English language proficiency in an effective and timely manner. Students exit the program when have achieved that proficiency. The children appropriately placed in the program do not have that proficiency. This means that the students are not getting valid feedback from the statewide assessment on their content skill levels, and schools are caught in a “catch 22” situation. Once schools are successful in assisting a student to  attain English proficiency (in reading, writing, speaking, and listening), the student exits the program. The student's and school's success, therefore, is not credited in the AYP calculations. The same is true for any students with disabilities who successfully exit special education. Individual Education Plans (IEPs) are designed to assist students to compensate or overcome specific disabilitites. That success, similar to the LEP is not credited in the AYP calculations. 

Washington is committed to being accountable for all students and requests flexibility in the current system requirements to design the accountability for special education and LEP programs that would sufficiently value and give credit to progress unique to these two program groups.

A.  Inclusion of ELL Students in State Assessments:

NCLB requires that all students enrolled be included in state assessments and that 95% of such students (overall and in each group) participate for a school or district to demonstrate AYP. This includes LEP. However, in most instances, it is not educationally valid or appropriate for newly enrolled LEP students to participate in state assessments. By definition, LEP students are not proficient in reading on the State’s assessments; 

Sec. 9101(25) of NCLB defines a Limited English Proficient student as one – 

“(D) whose difficulties in speaking, reading, writing, or understanding the English language may be sufficient to deny the individual –

(i) the ability to meet the State’s proficient level of achievement on State assessments described in section 1111(b)(3);

(ii) the ability to successfully achieve in classrooms where the language of instruction is English; or

(iii) the opportunity to participate fully in society.”

Given this NCLB definition of LEP students that collectively comprise the LEP group, a definition strongly aligned to Washington State’s own definition of an LEP student, it is impossible for this group (assuming students are appropriately placed in this group) to reach 100% proficiency.

B.  Inclusion of Students with Disabilities in State Assessments:

NCLB requires that all students be held to the same high standards. The final regulations supporting the enforcement of NCLB at Section 200.6 (a) (2) (ii) make clear that alternate assessment systems must yield results for the grade in which a student with disabilities is enrolled...."even if the IEP team believes that academic and cognitive testing demonstrate that the student is not capable of performing at that level."  These same regulations state that a child with a disability is consistent with the IDEA definition of child with a disability in Section 602 (3) (A) of the statute.  Section 602 (3) (A) states that the term child with a disability means a child-

(i) with mental retardation, hearing impairments (including deafness), speech or language impairments, visual impairments (including blindness), serious emotional disturbance (hereinafter referred to as 

'emotional disturbance'), orthopedic impairments, autism, traumatic brain injury, other health impairments, or specific learning disabilities; and

           
 
(ii) who, by reason thereof, needs special education and related services.

 

Further, students eligible for special education and related services under any of the above disability categories must demonstrate an adverse educational impact of the disability and therefore are in need of specially designed instruction (See IDEA regulations at 34 CFR 300.7. 300.13, 300.20, 300.22 and 300.517).

 

Many students who appropriately meet the eligibility criteria for receipt of special education and related services are, by definition, unable to reach 100% proficiency.  If they were able to meet 100% proficiency they would be, by definition, ineligible for special education and related services.  Further, requiring an assessment system to account for special education eligible students "even if the IEP team believes that academic and cognitive testing demonstrates that the student is not capable of performing at that level," undermines the authority of an IEP team constituted by federal and state law, and seriously compromises any meaningful results associated with statewide testing efforts.   

For special education students with severe cognitive disabilities the regulations allow schools/districts to demonstrate AYP based on their individual learning standards (as established by each student’s IEP team). Unfortunately, these regulations: 1) establish caps on the percentage of students whose scores on alternate assessments may be counted for AYP purposes, 2) rigidly define those students for whom such alternate assessments are appropriate, and 3) do not address graduation rates (meaning that students with severe cognitive disabilities who do not receive a regular diploma count against high schools/districts in demonstrating AYP). This could have a serious negative impact on the current successful inclusionary practices in schools and districts.

Necessary NCLB Regulation Changes:

Amend NCLB regulations to permit states to:

· develop alternative accountability mechanisms for special education and LEP program groups under IDEA and Title III, that would replace the existing AYP accountability regulations for these programs.

· use English proficiency (not substantive academic proficiency or content knowledge) to hold schools and districts accountable in the LEP student’s first one to three years of enrollment.

· excuse from state academic assessments LEP students whose English language skills are at the “Beginning” level of English proficiency (as defined by a NCLB approved English proficiency test) for one academic school year to avert the negative psychometric, legal and moral implications of including these students in state assessments which are not educationally appropriate.

· exclude from AYP calculations LEP students state assessment scores until LEP students achieve an English proficiency level of “Advanced” (as defined by a NCLB approved English proficiency test) up to a maximum of three years, to avert the negative psychometric, legal and moral implications of including these students in state assessments that are not educationally appropriate.

· use alternate assessments for students with disabilities as determined by each student’s IEP team and allow these results to be included in AYP calculations, subject to monitoring by the state.

· include as graduates students with significant disabilities for whom receipt of a regular diploma is not an appropriate educational goal.  Each student’s IEP team, using transition plans, should make that determination. 

· set separate starting points by group and/or school or district.

· differenciate NCLB sanctions and timelines for imposing them as may be warranted, depending on whether the school or district does not meet AYP overall, for individual groups, and/or, more specifically, for the special education and LEP groups.

In Lieu of Necessary NCLB Regulation Changes Above:

If students with disabilities and limited English proficiency are included as presently required in the AYP calculations:

· Give greater flexibility in the assessment of students with disabilities. Let the IEP team determine what assessments are instructionally relevant, including out-of-level testing as an appropriate AYP measure.

· Remove the limitation on the percentage of students who can take an alternate assessment, and remove the limitation on the percentage of students whose results can be counted as meeting standard. IDEA regulations determine eligibility and should not be “limited” or “capped” by NCLB regulations.

· Allow states to continually track students in special education and bilingual categories who have exited from the programs and count them in the AYP results for special education and LEP groups.

· Develop an alternate set of sanctions if a school/district does not make AYP based only on these two programs.

· Allow for a different baseline to be established for these two program groups.

· Allow the 10% reduction annually (safe harbor calculations) to be used for these programs in determination of AYP, regardless of “all” categories qualifying beore accessing safe harbor provisions.

3.  Accountability Mechanisms 

Use of Continuous Improvement Models:

NCLB requirements for setting AYP results in a “one-size fits all” accountability measure that assumes that all schools, districts, and each group of students will progress from the same baseline score. The required “one” state uniform bar in reading and mathematics set incredibly high targets for struggling schools or individual groups of student populations to be reached in one year. The unintended consequence is that the exact student population that NCLB is designed to help, becomes the target “reason” a school or district is “failing”. 

Necessary NCLB Regulation Changes:

- Amend NCLB regulations to permit states to adopt continuous growth models in which AYP baselines for schools, districts, and the state are determined from their current level of performance, and then permit states to set increments and safe harbor rules leading to 100% proficiency for all students over 12 years. 

Consecutive Years for AYP Based on Same Subject AND Same Group:

NCLB requires that schools that do not meet AYP for two (or more) consecutive years be placed in school improvement. Regulations permit states to identify for school improvement only those schools that do not meet AYP for two consecutive years in the same subject, but prohibit states from treating groups the same way. This model raises reliability concerns given the multitude of AYP groups that may not demonstrate AYP for one year, and it fails to recognize the different educational problems that may be evidenced, and interventions that may be appropriate, in cases where different groups do not demonstrate AYP.

Necessary NCLB Regulation Changes:

- Clarify through regulations that NCLB permits states to identify for school improvement only those schools that do not meet AYP for two consecutive years in the same subject and for the same group.

Sanctions for School Choice and Supplemental Services:

NCLB requires 15 - 20 percent of district Title I funds to be set aside for the sanctions of school choice beginning the very first year and supplemental services in the second year of the school being identified as “in need of improvement”. While school improvement planning is appropriate at these early “steps” of school improvement, research shows that systemic, effective “second order” change takes time to implement and incorporate into a culture of continuous improvement.  Sanctions imposed in the first year fly in the face of that research.  

Necessary NCLB Changes:

- Give schools 2-3 years to make necessary improvements to make AYP before requiring the set-aside formula to fund the sanctions for the school choice and supplemental services. (Step 3 or 4 of School Improvement identification – NOT the first year.) 

Supplemental Service Providers

Regulations prohibit SEAs from requiring supplemental service providers to hire staff that meet the highly qualified teacher requirements of Section 1119.  Students who are low performing may receive supplemental services from individuals with no educational qualifications.


Necessary NCLB Regulation Changes:

-Allow states to require that primary instructors working for approved supplemental service providers meet the same highly qualified teacher requirements as teachers in public schools.

Use of Learning Index Systems for AYP:

Mechanisms for motivating change and recognizing progress underly any effective accountability system.  NCLB defines AYP based solely on whether students achieve “proficiency” on state assessments. This model does not fully evaluate or give credit for improved student performance at other levels (e.g., movement from below basic to basic or from proficient to advanced).

Necessary NCLB Regulation Changes:

- Amend NCLB regulations to clarify how states can adopt index systems by which AYP is determined based on student progress at all levels of achievement.

- Permit states to get credit for moving students not only from basic to proficient, but also from proficient to advanced.

Multiple Administrations of State Assessments:

Regulations require that AYP be based on the first administration of state assessments. Lower performing students can receive immediate interventions to help each student achieve and demonstrate proficiency.  Since meeting proficiency on the 10th grade assessment will be a graduation requirement in 2008, Washington State intends to establish multiple opportunities for students to re-take the Washington Assessment of Student Learning at the 10th grade level as well as provide an approved alternative means that is required to be comparable in rigor to the WASL, in order to allow students more than one opportunity to demonstrate proficiency.  

Necessary NCLB Regulation Changes:

· Clarify through regulations that NCLB permits states to count multiple administrations of state assessments.  When the state assessment is used as a graduation requirement, permit retakes and approved alternatives to demonstrating proficiency to be calculated in the determination of AYP. 

Implementation of State Assessments; 3-8 and High School:

NCLB requires statewide assessments in reading and mathematics grades 3-8 and a high school assessment. Additional science assessments in grade bands are also required. While the required assessment development is adequately funded between now and 2005, the federal NCLB budget model is not designed to adequately support administration, scoring, and implementation of data collection and reporting requirements.  One of the great strengths of  NCLB is its requirement for high quality assessments. Our history in Washington has clearly shown that the costs associated with proper implementation of such assessments are heavily weighted toward scoring and data release for learning improvement.  We have an historic opportunity across the country to design and use excellent assessments that will improve student learning.  However, underfunding this assessment system over the next decade will undermine the quality of assessment information and therefore, our ability to achieve the goals of NCLB.

Necessary NCLB Changes:

- Fund NCLB at adequate levels to ensure appropriate increases in funding are provided to implement and make use of data from the required assessment system. 



