SUPERINTENDENT OF PUBLIC INSTRUCTION
DATE:
April 20, 2009
TO:
Interested Parties and Persons Who Commented on the Proposed Amended Chapter 392- 347-023 
CONCISE EXPLANATORY STATEMENT- WSR 09-06-041
Reason for Adoption

The current rule calls for the tracking of at least 2% or greater of facility maintenance expenditures over the last 15 years for a state assisted new facility built after 1993 in order to qualify to modernize that facility with state assistance.  Although the intent is judged to be valuable, the implementation of the rule has been deemed to be problematic and does not necessarily achieve the desired results.  Under the proposed rule, an Asset Preservation Program (APP) is established which requires school boards to commit to maintaining facilities by developing a plan for asset preservation and maintenance, including an on-going condition assessment of all components and annual reporting.  Designed to ensure the legislative intent, the revised rule retains financial penalties for eligibility of state assistance, but through a performance standard rather than through an accounting standard.

Summary of Comments Received
In reply to the advertisement in the Washington State Register, WSR 09-06-041, there was one written comment and two verbal comments.  A summary of the comments and agency response to the comments are as follows:
Public Hearing Comments – Verbal Comments April 7, 2009

1. Nancy Moffatt, Executive Director, WASBO – Spoke in favor of the rule change.
Comment: 

Having been on the original School Facilities Advisory Panel and then on the OSPI Technical Advisory Committee (TAC), I have seen both groups struggle with how to implement the 2% rule for many years and ultimately determine that the rule is undoable. After two years of working to find a replacement for the rule, the Asset Preservation Program (APP) was determined by the TAC to be the best alternative.  

The APP will give maintenance programs a tool so that the school boards can receive the information they need to make the tough budget decisions. They will truly understand what the needs are which historically has not always been the case across the state

2. Denise Stiffarm, Counsel, Puget Sound School Coalition – Spoke in favor of the amendment but had 3 comments for the record.
Comment 1: 
A reference to health and safety causes concern because the board of health has a comprehensive set of rules for health and safety that are currently under review. Would like to see changes to the language in order to avoid confusion or appearance that this is adding more regulations on to the already comprehensively regulated program overseen by another rule and agency.

Response:  See Debra Fulton comment #1 and response below. 

Comment 2: 

The term “Encouraging learning environment” causes concern.  Without a definition of this term, subjective interpretations of what this means will be made.

Response: See Debra Fulton comment #2 and response below
Comment 3: 
School Districts will have costs regarding time and expertise particularly where there is a six year reporting where there is an outside consultant cost. Concern is for small districts who may not have resources particularly in this economic climate where there are unprecedented cuts.  

Response:
 OSPI is committed to an extensive and comprehensive training program including model plans and boilerplate forms that could be used by both small and large districts.  Additional consultant costs in the six year reporting cycle may be offset with existing grant funding for a study and survey that includes the items necessary for the reporting content of the APP.
Denise Stiffarm asked the question: (this question was asked and answered at the public hearing)
Will the sample condition building plan, have flexibility so that school districts can tailor the maintenance needs to their facilities?

Answer: 

Yes, they may not need to make any changes to their plan or program as long as what they are doing gets them to the needed points on the scoring matrix. 
Written Comments – April 6, 2009

1. Statement from Debra Fulton, Executive Director Support Services, Mukilteo School District #6 .The following five comments were taken from her letter to the Office of the Superintendent of Public Instructions.  (Copy attached).
Comment 1:
 The rule seems to be a good first step toward creating a more manageable accountability system for school buildings.  However,
Under definitions (a), while I think it is appropriate to “promote student health and safety” in an asset preservation program, I think this goal should be more defined, such as: “Promote student health and safety by maintaining and operating building systems to their design capacity.” (emphasis added).  An open ended directive to “promote student health and safety” allows for interpretations that could go beyond the scope of this rule.  For example, if a 1994 building is not fire sprinkled, that could be interpreted as impacting student health and safety because current code requires sprinkling.  The code change will have nothing to do with whether the building is properly maintained by the District over time.

Response: 
We agree and are adding to the rule the words, “by maintaining and operating building systems to their design capacity”.
Comment 2: 

In this same definition, the words, “create an encouraging learning

environment” should be stricken.  There is no definition of “an encouraging learning environment”, and some would argue that most of the features of school buildings that enhance learning beyond the minimum infrastructure are not funded in the state’s formula and should not be regulated in this rule.  If this statement cannot be defined, it should not be included.
Response:  
The two phrases referenced in Comments 1 and 2 were taken from the recommendation of the Joint Legislative Task Force (JLTF) on School Construction who held hearings and received reports on the development of the Asset Preservation Program.  We do agree however, that the word “create” may be viewed as having a different connotation and the word “maintain” more clearly and accurately captures the purpose of the rule and it was not the intent of the JLTF for a new meaning .
Comment 3:
The phasing of this rule should be reconsidered.  The proposed language appears to have the potential for the following impact:
	Building Acceptance 
	Required Implementation

	1994
	December 2010

	1995
	December 2010

	1996 - 2010
	June 2011

	2011
	Fall 2011


Phase (a) for the 1994 buildings seems appropriate, with a year and a half to develop the program and work out any difficulties.  The rest of the implementation could benefit from a more extended phasing period.  In particular, it is difficult to see why new buildings should have to begin extensive reporting processes at year 1, when the previous rule did not implement any requirements until year 15.  Perhaps a “year 10” implementation for all buildings would be a suitable compromise.  Phases (c) and (d) would then require implementation in year 10 of a building’s life. 

Response: 
We agree to make the following change to the rule, paragraph 5. (d): “Buildings accepted by school board after December 31, 2010, must implement an Asset Preservation Program within no more than six month of facility acceptance.
One of the critical components of the APP is to begin inspections and preventative and predictive maintenance from the first year in order to discover problems early in the life cycle of the building.  To delay this process to year ten could potentially diminish system life expectancy and/or increase repair or replacement costs.  .  
Comment 4:
Reciprocity.  In the presentation I attended regarding the proposed implementation of this rule, statements indicated that if the impacts of this rule were not funded, the rule would not be imposed.  There is no reference to reciprocity in the current draft of the rule.

Response: 
Throughout the development of the APP, special attention was given to ensure that the requirements would follow two basic guidelines; 1) Maintain the intent of the original 2% rule 2) Develop a program that would not be unduly onerous to school districts.  Reciprocity is one of the concepts that was discussed and promoted.  To think that school districts would not be required to invest at all in the maintenance of their facilities was never considered.  The goal was to try to minimize or mitigate those requirements in all ways that were possible.  Stakeholders have consistently said they felt that this proposal was a good balance between those two factors.   In addition, there is a specific attempt to line up the timing of an independent building assessment with the timing for a district to qualify for grant funding to do a state study and survey which will include the assessment.
This comment is referencing a Power Point presentation which was meant to simply identify considerations followed in the development of the APP and listed seven items, including ‘Reciprocity’. 
Comment 5:
The real test of the appropriateness of this rule will come with the development of the regulations for its implementation.  I would have preferred to see those details embodied in the rule, but a well published schedule for the development and implementation of the regulations would help to allay concerns about the final outcome.  

Measuring and reporting outcomes rather than inputs is a big step toward recognizing the reality of building maintenance.  It emphasizes the importance of investing in durable materials up front, and the benefits of an ongoing preventative maintenance program.  We should make sure that the regulations to be developed are not overly burdensome, respect the outcomes based intent of the rule, and are funded and achievable for districts across the state.

Response: 
As mentioned above a guiding goal for the development and the implementation of the APP  is that it would not be unduly onerous to school districts. Numerous years passed to deliberate on the implementation of the 2% rule and ultimately conclude the rule needed to be replaced.  Subsequent to that an extensive and deliberate amount of stakeholder and legislative attention has been given this matter.  It is acknowledged and understood that more detailed work is needed in order to complete final implementation which will continue with key stakeholders assisting.  In addition, other important variables exist which are necessary to incorporate where appropriate such as the  JLARC Inventory Pilot Project.  OSPI is committed to full implementation in a timely yet responsible manner that ensures success.  This will include numerous attempts at outreach and involvement.  
Differences between rules as adopted and as published in the Washington State Register: 

We are making changes based on comments received from the public; none of the changes are significant to the overall intent of the rule.

(1) Definitions:  For purposes of this chapter:

(a) An asset preservation program is a systematic approach to ensure performance accountability; promote student health and safety; by maintaining and operating building systems to their design capacity; create maintain an encouraging learning environment; and extend building life, thus minimizing future capital needs.

5 (d) Buildings accepted by the school board after December 31, 2010 must implement an asset preservation APP program within six months of upon facility acceptance.
Conclusion
Copies of the adopted rules may be acquired from the office of the code reviser once promulgated.

If you have any question, or if I can be of further assistance, please contact me by e-mail at scott.black@k12.wa.us or telephone at 360-725-6268.  


