Chapter 9

Administrative Review Procedures

Chapter 9 describes the actions a sponsor, responsible principals, and responsible individuals must take to appeal adverse actions taken by OSPI. 
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I. 
Policy 


Any action taken by OSPI that affects the sponsor’s participation in the CACFP, the sponsor’s claim for reimbursement, or proposed disqualification of responsible principals and individuals may be challenged through an administrative proceeding. 

II. 
Procedure 


If OSPI takes any adverse action affecting a sponsor’s claim for reimbursement, or a sponsor’s participation in the program, or if OSPI proposes to disqualify responsible principals and responsible individuals, OSPI will provide written notice of the grounds on which the action is based and the process which must be followed to appeal the action.  
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I. 
Policy 


To appeal an action taken by OSPI regarding a claim or participation in the CACFP, a sponsor or a responsible principal or a responsible individual must file a written request for an administrative review.
II. 
Procedure 

A complete copy of OSPI’s Administrative Review Procedures (Bulletin No. 080-08) is found at the end of this chapter. 

A.
Upon receipt of OSPI’s letter of final determination, the appellant must submit a written request, postmarked no later than fifteen (15) calendar days from the date OSPI’s notice of determination was received by the appellant.


B.
Mediation is not available as an alternative remedy. 


C.
Failure to submit a request for an administrative review within 15 days from 


receipt of the notice of adverse action will constitute a waiver of the right to 


an administrative hearing, and the action will become a final order. 


D. 
The request for an administrative review will be forwarded by OSPI to the Office of Administrative Hearings.  The Office of Administrative Hearings will set the time and place of the hearing and give not fewer than ten (10) days advance written notice to all parties and to all persons who have filed written petitions to intervene in the matter. 

E. The Office of Administrative Hearings shall make a determination based solely on information provided by OSPI, the appellant, and on program regulations, federal and state laws, and procedures governing the program. 
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BULLETIN NO. 080-08  CHILD NUTRITION SERVICES

TO:
Child and Adult Care Food Program Institutions

Family Day Care Home Sponsors
FROM:
Dr. Terry Bergeson, State Superintendent of Public Instruction

RE:
Child and Adult Care Food Program Administrative Review Procedures:  


Definitions, Purpose, Procedure, Procedure—Special Conditions

CONTACT:  Carol Griffith, 360-725-6200, carol.griffith@k12.wa.us

The following Child and Adult Care Food Program (CACFP) administrative review procedure includes definitions, purpose, procedure, and procedure—special conditions for a hearing in accordance with federal regulation 7 CFR 226.6(k).

DEFINITIONS

Administrative Review means the fair hearing provided upon request to an institution, a responsible principal, or a responsible individual that has been given notice by the Office of Superintendent of Public Instruction (OSPI) of any action or proposed action that will affect 
their participation or reimbursement under the CACFP, in accordance with 7 CFR 226.6(k).

Administrative Review Official (ARO) means the independent and impartial official who 
conducts the administrative review.

Appellant means the institution, responsible principal(s), or responsible individual appealing 
the action taken by OSPI.

Disqualified means the status of an institution, a responsible principal, or responsible individual 
is ineligible for participation.

Institution means a sponsoring organization, child care center, outside-school-hours care center, emergency shelter, or adult day care center which enters into an agreement with OSPI to assume final administrative and financial responsibility for CACFP operations.

National Disqualified List means the list maintained by the United States Department of Agriculture (USDA) of institutions, responsible principals, and responsible individuals disqualified from participation in the CACFP.
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Notice means a letter sent by certified mail, return receipt (or the equivalent private delivery service), by facsimile, or by e-mail, that describes an action proposed or taken by OSPI or Food Nutrition Services of the United States Department of Agriculture (FNS of USDA) with regard to an institution’s program reimbursement or participation.

Principal means any individual who holds a management position within, or is an officer of, an institution or a sponsored center, including all members of the institution’s board of directors or the sponsored center’s board of directors.

Responsible Individual means any individual employed by, or under contract with, an institution or sponsored center or any uncompensated individual who OSPI or FNS of USDA determines to be responsible for an institution’s serious deficiency.

Responsible Principal means any principal, whether compensated or uncompensated, who OSPI or the FNS of USDA determines to be responsible for an institution’s serious deficiency.

State Agency List means the records maintained by OSPI that include a synopsis of information concerning disqualified institutions.  

Suspended means the status of an institution that is temporarily ineligible for participation, including program payments.

Suspension Review means the review provided, upon the institution’s request, to an institution that has been given notice of intent to suspend participation (including CACFP payments) based on a determination that the institution has knowingly submitted a false or fraudulent claim.

Suspension Review Official means the independent and impartial official who conducts the suspension review.

PURPOSE
The administrative review procedures allow institutions, responsible principals, and responsible individuals participating in the CACFP an avenue of review when any of the following occurs.  
The Office of Superintendent of Public Instruction:

1. Denies the institution’s application for program participation.  7 CFR 226.6(k)(2)(i)  

2. Denies the sponsor’s application for program participation submitted on behalf of a facility.  
7 CFR 226.6(k)(2)(ii) 

3. Proposes termination of the institution’s program participation.  7 CFR 226.6(k)(2)(iii)
4. Proposes disqualification of a responsible principal or responsible individual. 


7 CFR 226.6(k)(2)(iv)  
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5. Suspends the institution’s agreement for health or safety reasons or a false or fraudulent 
claim. 7 CFR 226.6(k)(2)(v) 

6. Denies the institution’s application for start-up or expansion funds.  

7 CFR 226.6(k)(2)(vi) 

7. Denies the institution’s request for an advance payment.  7 CFR 226.6(k)(2)(vii) 

8. Demands recovery of all or part of an advance in excess of the claim for the applicable 

period.  7 CFR 226.6(k)(2)(viii) 

9. Denies all or part of the institution’s claim for reimbursement, provided the institution has 

submitted its claim to OSPI no later than 60 days after the last day of the claim month.  


7 CFR 226.6(k)(2)(ix) 

10. Denies the forwarding of an exception request to the FNS of USDA for a late claim or an 
upward adjustment of its claim.  7 CFR 226.6(k)(2)(x) 

11. Demands that the institution remit an overpayment. 7 CFR 226.6(k)(2)(xi) 

In addition, a participating institution may seek an administrative review of any other final action taken by OSPI that affects the institution’s program participation or its claim for reimbursement except for termination from the program.  However, administrative reviews shall not be allowed 
on decisions made by FNS of USDA on requests for exceptions to the claims submission deadlines stated in federal regulation 7 CFR 226.10(e) or for requests for upward adjustments to claims.  7 CFR 226.6(k)(2)(xii)

The following actions are not subject to administrative review:

1. The decision by USDA to deny a request by an institution for payment of a late claim 

or for an upward adjustment to a claim as stated in 7 CFR 226.20(e).  

     
7 CFR 226.6(k)(3)(i)

2. A determination that an institution is seriously deficient.  7 CFR 226.6(k)(3)(ii)

3. Disqualification of an institution or a responsible principal or responsible individual and the 
subsequent placement on the Office of Superintendent of Public Instruction and National Disqualified Lists.  7 CFR 226.6(k)(3)(iii)

4. The actual termination of a participating institution’s agreement.  This includes the 

termination of a participating institution’s agreement based on the disqualification of the 

institution by another state agency or by USDA.  7 CFR 226.6(k)(3)(iv)
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PROCEDURE

Notification, request, and procedure for hearing:

1. Whenever OSPI takes action that may affect the participation of an institution, responsible principal, or responsible individual in the program or notifies the institution, responsible principal, or responsible individual that program funds must be remitted, OSPI will inform the institution, the executive director, the chairman of the board of directors, the responsible principal(s), and/or the responsible individual in writing of the action and the grounds upon which its final determination is based and advise the institution, the executive director, the chairman of the board of directors, the responsible principal(s), and/or responsible individual of their right to an administrative review.  

7 CFR 226.6(k)(5)(i)

2. Upon receipt of OSPI’s letter of final determination, the appellant must submit to OSPI 
a written request for an administrative review, postmarked no later than fifteen (15) calendar days after the date OSPI’s notice of determination was received by the appellant.  The original and one copy of the administrative review request must be sent to the Office 
of Professional Practices, Administrative Resource Services, Office of Superintendent of Public Instruction via certified mail.  The address is as follows:

OFFICE OF PROFESSIONAL PRACTICES

ADMINISTRATIVE RESOURCE SERVICES

OFFICE OF SUPERINTENDENT OF PUBLIC INSTRUCTION

PO BOX 47200

OLYMPIA WA  98504-7200

The Office of Professional Practices will forward the original copy to the Office of Administrative Hearings for assignment to an Administrative Review Official (ARO).  
The Office of Professional Practices will also forward a copy to the director, Child Nutrition Services.  The Office of Administrative Hearings shall acknowledge receipt of the request for an administrative review within ten (10) calendar days of its receipt of the request.  
7 CFR 226.6(k)(5)(ii)

3. The appellant may refute the charges in person or by written documentation to the ARO.  In order to be considered, written documentation must be filed with the ARO not later than thirty (30) days after the request for an administrative review is filed.  Written documentation must clearly identify the OSPI action being reviewed and must include a photocopy of the notice of action issued by OSPI.  7 CFR 226.6(k)(5)(v)

4. The appellant may represent themself, may retain legal counsel, or may be represented by another person.  7 CFR 226.6(k)(5)(iii)
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5. Any information on which OSPI action was based will be available to the appellant 
for inspection from the date of receipt of the request for an administrative review.  
7 CFR 226.6(k)(5)(iv)

6. A hearing will be held by the ARO in addition to, or in lieu of, a review of written information only if the institution or responsible principals and responsible individuals request a hearing in the written request for an administrative review. 
7 CFR 226.6(k)(5)(vi)

7. Failure to appear at a scheduled hearing will constitute the appellant’s waiver of the right to a personal appearance before the ARO, unless the ARO agrees to reschedule the hearing.  7 CFR 226.6(k)(5)(vi)

8. A representative of OSPI must be allowed to attend the hearing to respond to the testimony of the institution and the responsible principals and responsible individuals and to answer questions by the ARO.  7 CFR 226.6(k)(5)(vi)

9. The Office of Administrative Hearings shall set the time and place of the hearing and give not fewer than ten (10) days advance written notice to all parties and to all persons who have filed written petitions to intervene in the matter.  The notice will be sent certified mail, return receipt requested.  7 CFR 226.6(k)(5)(vi)

10. The ARO shall make a determination based solely on information provided by OSPI, the appellant, and on program regulations, federal and state laws, and procedures governing the program. 7 CFR 226.6(k)(5)(viii) 

11. The Office of Superintendent of Public Instruction’s Child Nutrition Services, the institution’s executive director, the chairman of the board of directors, the responsible principals, and responsible individuals must be notified in writing of the ARO’s final determination within sixty (60) days from the date of receipt of the request for an administrative hearing.  7 CFR 226.6(k)(5)(ix)

12. The determination by the ARO is the final administrative determination to be afforded to the appellant.  7 CFR 226.6(k)(5)(x)

13. The Office of Superintendent of Public Instruction’s (OSPI) action will remain in effect during the administrative review process.  Institutions and their facilities may continue 
to operate during an administrative review of termination unless the health or welfare 
of the children is deemed to be endangered.  7 CFR 226.6(k)(10)
14. During the period of the administrative review, OSPI will not take action to collect or 
offset the overpayment unless the recovery is for advances in excess of the claim for 
the applicable time period.  If the institution loses the administrative review, they will 
be required to submit the overpayment with no further administrative reviews.  

7 CFR 226.6(k)(10)(i)
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Procedure—Special Conditions

15. Abbreviated administrative reviews of the proposed disqualification of the responsible principals and responsible individuals will be conducted as part of the administrative review of application denial, proposed termination, and/or proposed disqualification 
of the institution with which the responsible principals or individuals are associated.

However, at the discretion of the ARO, separate administrative reviews may be held if

the institution does not request an administrative review or if either the institution or the responsible principal or responsible individual demonstrates their interests conflict. 
7 CFR 226.6(k)(9)

16. Administrative reviews will be limited to a review of written submissions concerning the accuracy of OSPI’s determination if the application was denied or OSPI proposed to terminate the institution’s agreement because of the following.  7 CFR 226.6(k)(9)
a. The information submitted on the application was false.  7 CFR 226.6(k)(9)(i)

b. The institution, one of its sponsored facilities, or one of the principals of the institution or its facilities is on the national disqualified list.  7 CFR 226.6(k)(9)(ii)

c. The institution, one of its sponsored facilities, or one of the principals of the institution or its facilities is ineligible to participate in any other publicly funded program by reason of violation of the requirements of the CACFP.  7 CFR 226.6(k)(9)(iii)

d. The institution, one of its sponsored facilities, or one of the principals of the institution or its facilities has been convicted for any activity that indicates a lack of business integrity.  7 CFR 226.6(k)(9)(iv)

17. The Office of Superintendent of Public Instruction’s (OSPI) action shall remain in effect 
during the administrative review process.  The effect of this requirement on particular OSPI actions is as follows.  7 CFR 226.6(k)(10)

a. Overpayment Demands

During the administrative review process, action will not be taken to collect or offset any demand for the repayment of funds.  However, interest will be assessed beginning with the initial demand for remittance of the overpayment and continuing through the period of administrative review unless the review official overturns OSPI’s action.  7 CFR 226.6(k)(10)(i)

b. Advance Payment Recovery

During the administrative review process, OSPI will continue efforts to recover advances in excess of the claim for reimbursement for the applicable period.  
The recovery may be through a demand for full repayment or an adjustment 
of subsequent payments.  7 CFR 226.6(k)(10)(ii)
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c. Program Payments

During an administrative review of the denial of a new institution’s application, 
claims for reimbursement from the institution for eligible meals served or allowable expenses incurred will not be paid.  Such payments will only be made if the administrative review results in the dismissal of the action to deny the application 
and not until the institution and OSPI have signed the program agreement.  
7 CFR 226.6(c)(1)(iii)(D)

(1) If the application of a renewing institution expires before the end of the time allotted for corrective action or conclusion of the administrative review of the denial of the institution’s application, the agreement will be temporarily extended and payments will continue for any valid unpaid claims for reimbursement for eligible meals served or allowable expenses incurred. 7 CFR 226.6(c)(2)(iii)(D)(i)

(2) During the administrative review of the proposed termination of a participating institution’s application, payments for any valid unpaid claims for reimbursement for eligible meals served or allowable expenses incurred will continue until the institution’s agreement is terminated.  7 CFR 226.6(c)(3)(iii)(D)

(3) If the suspended institution prevails in the administrative review of the proposed termination, payments will be made for any valid unpaid claims for reimbursement for eligible meals served or allowable expenses incurred during the suspension period. 7 CFR 226.6(c)(5)(i)(D) 

(4) During the administrative review of the suspension of a participating institution’s application, payments will not be made to the institution.  However, if the institution suspended for the submission of false or fraudulent claims is a sponsoring organization, sponsored facilities will continue to receive reimbursement for eligible meals served.  7 CFR 226.6 (c)(5)(ii)(E)

Additional procedures for the conduct of administrative hearings before OSPI are found in Chapter 392-101 Washington Administrative Code (WAC) and are incorporated by this reference.

If you have questions regarding these procedures, please contact Carol Griffith, Child and Adult Care Food Program supervisor at 360-725-6200.  The agency TTY is 360-664-3631.  This information is also available at www.k12.wa.us/bulletinsmemos/ on the agency Web site.
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